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AT  ATLANTA. 


JANUARY  TERM,  1876. 


Present— HIRAM  WARNER, CtfiEF  Justice. 

L.  E.  BLECKLEY, Judge; 

JAMES  JACKSON, " 


• 


Michael  H.  Le£  d  at.,  plainti^  in  error,  vs,  Sallie  Tuce- 

EB  et  ai.,  defendants  in  error. 

-  Where  a  deed  conveys  property  for  the  use,  etc.,  of  P.,  the  children  she  now 
has,  and  those  she  may  hearafter  have  by  her  present  husband,  and  the 
habendum  clause  states  the  tenure  to  be  for  P.,  her  heirs  and  assigns: 
HeUy  that  P.  took  a  joint  interest  with  her  children  and  not  a  fee  simple 
estate. 

Estates.    Deeds.    Before  Judge  James  Johnson.    Mus- 
cogee Superior  Court     May  Term,  1875. 

Beported  in  the  decision. 

« 

PsABOinr  &  Bbannon,  for  plaintifis  in  error. 
fiLAHDFORD  &  Gabbabd  ;  B.  J.  MosES,  for  defendants. 
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Warner,  Chief  Justice. 

Tins  was  an  action  of  ejectment  brought  by  the  plaintifi^ 
against  the  defendants,  to  recover  the  west  half  of  a  certain 
described  city  lot  in  the  city  of  Columbus.  On  the  trial  of 
the  case,  the  jury,  under  the  chaise  of  the  court,  found  a  ver- 
dict for  the  plaintiffs  for  three-fourths  of  the  premises  in  dis- 
pute, and  $267  00  for  mesne  profits.  The  only  question  made 
here,  was  as  to  the  proper  construction  to  be  given  to  the 
'  deed  under  which  the  plaintiffs  claimed  title. 

It  appears  from  the  evidence  in  the  record;  that  on  the  29th 
of  November,  1854,  Hicks,  in  consideration  of  the  sum  of 
$800  00,  conveyed  the  lot  in  dispute  to  Barber,  as  trustee  for 
Mary  Persons,  wife  of  Malcolm  Persons,  "  for  the  use,  bene- 
fit and  advantage,  and  in  trust  for  the  said  Mary  Persons,  the 
children  she  now  has,  and  those  she  may  hereafter  have  by 
her  present  husband,  free  from  the  control,  or  disposition  of 
her  present  or  future  husband.  To  have  and  to  hold  the  said 
bargained  premises  unto  the  said  Barber,  trustee,  for  said 
Mary  Persons,  her  heirs  and  assigns,  to  her  and  their  own 
proper  benefit  and  behoof  forever  in  fee  simple."  Jt  was 
also  proven  at  the  trial,  that  the  three  plaintiffs  were  the 
children  of  Malcolm  and  Mary  Persons,  and  that  the  old- 
est child  was  twenty-seven  years  of  age.  The  court  charged 
the  jury  "that  under  the  deed  from  Hicks  to  Barber,  trus- 
tee, for  Mary  Persons,  the  said  Mary  Persons  was  a  ten-  , 
ant  in  common  with  her  children,  and  if  the  jury  l>elieve 
from  the  evidence,  that  the  said  Mary  Perpons  had  three  chil-. 
dren  living,  then  the  interest  of  said  Mary  Persons  in  said 
premises,  was  one-fourth  undivided  interest."  To  whidi 
charge  defendants  excepted,  and  assigns  the  same  as  error. 

It  is  insisted  for  the  plaiutiffii  in  error  that  Mrs.  Persons 
took  an  absolute  fee  simple  estate  in  the  premises  in  dispute, 
under  the  deed  of  the  29th  of  November,  1854,  and  not  a 
joint  estate  with  her  children  as  tenants  in  common.  In  our 
judgment,  the  deed  from  Hicks  conveyed  the  premises  in  dis- 
pute to  Barber,  to  liold  the  same  in  trust  for  the  use,  benefit 
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and  advantage  of  Mary  PersoDs  and  her  children^  including 
those  she  then  had,  as  well  as  those  she  might  thereafter  have 
by  her  then  present  husband ;  that  Mary  Persons  took  only 
a  joint  interest  with  her  childi*en  in  the  property  conveyed. 
The  property  was  conveyed  to  the  trustee  for  two  purposes : 
first,  to  protect  the  wife's  interest  in  it  against  the  marital 
rights  of  her  hosband ;  and,  second,  to  hold  it  for  the  use, 
benefit  and  advantage  of  Mrs.  Persons  and  her  children,  who 
were  to  be  the  joint  owners  of  it,  including  such  children  as 
she  might  thereafter  have  .by  her  then  present  husband,  and 
when  the  objects  and  purposes  of  the  trust  had  become  exe- 
cuted, the  cestui  qiie  trusts  would  be  entitled  to  the  possession 
of  an  equal  share  thereof.     If  there  were  three  children,  they 
would  be  entitled  to  three-fourths  of  the  property,  and  their 
mother  to  one-fourth  of  it.     The  word  heirs  in  the  habendum 
of  the  deed,  was  intended  to  mean  the  children  of  Mrs.  Per- 
sons, and  should  be  so  construed  when  taken  in  connection 
with  the  other  words  contained  in  it.     There  was  no  question 
raised  on  the  trial  that  the  objects  and  purposes  of  the  trust 
had  not  been  fully  executed,  or  that  there  was  anything  more 
to  be  done  by  the  trustee,  which  would  make  it  necessary  for 
him  to  retain  possession  of  the  property.     In  view  of  the  evi- 
dence contained  in  thereoord,  we  find  no  error  in  the  charge 
of  the  court  to  the  jury. 
Let  the  judgment  of  the  court  below  be  affirmed. 


U06E8  Driver,  plaintiff  in  error,  vs.  William  A.  Max- 
WEXX,  administrator,  defendant  in  error. 

!•  If,  in  the  affidavit  to  obtain  a  distress  warrant,  a  definite  sum  is  claimed  to 
be  due  for  rent,  the  time  when  it  became  due  need  not  appear,  nor  need 
the  tenns  of  the  rent  contract  be  set  out,  such  as  that  the  rent  agreed  upon 
WW  a  part  of  the  crop,  etc.  If  these  facts  become  material  in  any  stage 
^  fbt  litigation,  they  may  be  proved,  and  it  will  be  no  variance. 

^  la  diis  state»  the  burthen  of  keeping  the  premises  in  repair  is  generally  on 
d^badlgid,  but  patent  defects  existing  at  the  time  of  the  renting,  and  equal- 
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ly  well  known  to  both  parties,  are  not  to  be  amended  by  him,  or  at  his  ex- 
pense, without  a  special  undertaking.  On  the  other  hand,  the  tenant  is  not 
obliged  to  amend  them  without  a  like  undertaking  on  his  part. 
3.  Where  the  rent  reserved  is  one-third  of  the  com  and  one-fourth  of  the 
cotton  raised  on  the  premises  in  the  given  year,  and  at  the  time  of  the  rent- 
ing both  parties  kpow  the  fence  to  be  in  a  very  bad  condition,  too  low  or 
too  weak  to  keep  ordinary  stock  from  trespassing  en  the  crop,  and  nothing 
is  said  about  building  it  higher  or  repairing  it,  there  is  no  legal  obligation 
upon  either  party  to  make  the  fence  better.  The  crop  is  at  the  mutual  risk 
of  the  landlord  and  tenant,  each  to  the  extent  of  his  interest,  and  whatever 
part  of  it  may  be  destroyed  by  stock  in  consequence  of  the  fence  not  being 
good,  is  a  common  loss.  The  landlord  is  entitled  to  his  proportion  of  what 
is  saved  but  to  nothing  for  what  is  lost,  and  so  of  the  tenant. 

Jackson,  Judge,  dissenting : 

1.  If  the  verdict  of  the  jury  be  right  under  the  evidence,  this  court  should  not 
set  it  aside,  though  there  may  be  errors  in  the  charge  of  the  court. 

2.  This  oft-repeated  rule  of  this  court  should  be  more  rigidly  adhered  to 
where  the  case  against  the  plaintiff  in  error  is  made  out  by  the  testimony  of 
an  impartial  witness,  and  his  case  supported  only  by  his  own  evidence. 

3.  The  fact  that  plaintiff  in  error  made  no  motion  for  a  new  trial  in  the  court 
below,  but  brought  the  case  here  directly  on  alleged  errors  in  the  charge, 
ought  further  to  strengthen  the  application  of  this  wise  rule. 

4.  Whilst,  by  a  strict  construction  of  section  2284  of  the  Code,  it  is  the  duty 
of  the  landlord  to  keep  in  repair  even  the  fencing  around  the  farm  rented, 
yet  he  is  not  bound  to  watch  the  fence  and  see  that  it  is  kept  up.  That 
duty  devolves  on  the  tenant,  who  may  repair  himself  and  charge  the  land- 
lord with  it,  to  be  accounted  for  in  the  rent,  or  notify  the  landlord  that  the 
fencing  needs  the  repair. 

5.  If  both  parties  know  that  the  fencing  is  defective  at  the  time  the  farm  is 
rented,  the  contract  is  made  with  reference  to  its  condition  at  that  time ; 
unless  there  be  an  express  contract  therefor,  the  landlord  is  bound  to  pat  it 
in  no  better  condition ;  the  tenant  will  be  held  to  rent  with  his  eyes  ogesk^ 
and  will  be  bound  for  the  whole  rent  agreed  to  be  paid,  no  matter  how  de- 
fective the  (ence  was  and  what  depredations  hogs  or  cattle  or  storm  or  sick- 
ness made  upon  it. 

6.  If  the  tenant  see  his  crop  destroyed  by  cattle  without  either  fixing  4ie 
fence  himself  or  notifying  the  landlord  to  do  it,  he  neglects  a  plain  duty, 
which  both  common  sense  and  the  law  of  self-preservation,  as  well  as  the 
sensible  construction  of  the  law  of  the  land,  impose  upon  fiim,  and  he  &nd 
not  the  landlord  should  suffer  for  such  gross  neglect. 

7.  When  the  only  proof  for  the  tenant,  he  himself  being  the  only  witness,  is 
injury  to  his  crop  in  its  gathering,  arising  from  sickness  of  those  who  gather 
it,  storms  in  wasting  it,  and  cattle  and  hogs  who  prey  upon  it,  and  he  fur- 
nishes no  data  on  which  it  is  possible  for  a  jury  to  predicate*  a  conclusion 
in  respect  to  how  much  injury  the  crop  sustained  by  the  breaking  in  through 
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a  defective  fence,  of  the  cattle  and  hogs  and  the  proof  of  the  landlord  is 
that  of  a  disinterested  witness,  fully  sustaining  the  verdict  of  the  jury,  the 
verdict  should  stand  for  these,  if  all  the  other  reasons  given  be  untenable. 

Landlord  and  tenant  Distress  warrant.  Pleadings.  Be- 
fore Judge  Clark.  Sumter  Superior  Court.  October  Ad- 
journed Term,  1874. 

For  the  facts,  see  the  opinions. 

John  R.  Worrill.,  for  plaintiff  in  error. 

C.  F.  Crisp  ;  N.  A.  Smith,  for  defendant. 

Bleckley,  Judge. 

1.  The  affidavit' for  distress  warrant  was  for  a  definite  sum 
alleged  to  be  due  for  rent,  but  did  not  disclose  when  it  became 
due,  or  set  forth  the  terms  of  the  rent  contract.  The  plain- 
tiff gave  evidence  of  a  contract,  not  payable  in  money,  but  in 
a  part  of  the  crop— one- third  of  tne  corn  and  one-fourth  of 
the  cotton  to  be  raised  on  the  premises  in  the  year  1873.  With 
tins  and  some  bther  evidence,  a  part  of  it  tending  to  prove 
the  quantity  and  vahie  of  the  corn  and  cotton  raised,  the 
plaintiff  closed ;  and  the  defendant  thereupon  moved  for  a 
non-suit,  because  it  was  not  averred  in  the  affidavit  that  the 
sum  distrained  for  was  due,  and  because  there  was  a  variance 
between  the  testimony  and  the  facts  alleged  in  the  affidavit. 
The  affidavit  showed  substantiallv  that  the  amount  claimed 
vas  due.  It  failed  to  show  when  it  became  due,  but  that  is  not 
required.  Neither  is  it  necessary  to  set  forth  the  rent  con- 
tact What  is  required  is  laid  down  in  section  4082  of  the 
Code,  and  this  affidavit  conformed  to  all  tiie  provisions  of 
that  section.  Whatever  of  detail  was  relevant  in  any  stage 
of  subsequent  litigation,  was  admissible  evidence  without 

,^  ^htf  or  fuller  pleading  than  the  affidavit  as  it  was.     All  that 

"any  person  who  may  have  rent  due,"  is  required  to  swear, 

#  order  to  obtain  a  distress  warrant,  is  prescribed;  and  who* 

r  mv  goeB  that  far  is  entitled  to  prove  the  actual  facts  of  his 

\ 
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case  when  he  is  met  and  resisted  with  an  issue.     The  motion  for 
a  non-suit  was  properly  overruled. 

2.  The  Code,  section  2284,  introduced  a  new  rule  on  the 
subject  of  keeping  rented  premises  in  repair,  devolving  the 
burden  on  the  landlord  instead  of  upon  the  tenant,  where  it 
rested  by  the  rule  of  the  common  law.     This  statutory  obli- 
gation of  the  landlord  has  been  frequently  considered  by  this 
court;  48   Georgia  Reports,  172;   49  76tU,  272;    38  Ibid,, 
"542:  39i6Mf.,210;   WhitUevs.  Webster,  55  Ibid.,  ISO.    Gen- 
erally, no  doubt,  where  full  lent  is  reserved,  the  landlord  is 
to  be  understood  as  letting  his  property  in  a  condition  reasona- 
bly fit  for  the  purpose  for  which  it  is  intended  to  be  used,  and 
as  binding  himself  to  keep  it  in  that  condition,  on  proper  no- 
tice from  his  tenant,  by  making  necessary  repairs,  or  author- 
izing them  to  be  made  at  his  expense.     But  where  the  prem- 
ises, by  reason  of  patent;  defects,  known  alike  to  both  parties, 
are,  at  the  time  they  are  offered  for  rent,  out  of  repair  and 
unfit  for  safe  or  comfortable  use,  the  tenant  ought  ^o  reject 
them  if  he  is  not  satisfied  to  accept  them  as  they  are;  and  if 
he  does  accept  them,  no  matter  what  price  he  agrees  to  pay, 
the  landlord,  in  the  absence  of  a  special  undertaking  to  do 
more,  should  be  held  for  such  repairs  only  as  become  requi- 
site to  keep  the  property  in  as  good  condition  as  when  it 
was  rented.     He  may  well  say  to  the  tenant,  '*you  knew 
what  you  got ;  I  offered  my  property  as  it  was,  and  did  not 
hold  it  out  to  you  for  more  than  it  was."     In  such  a  transac- 
tion all  the  conditions  of  fair  dealing  would  be  met  and  satis- 
fied.    On  the  other  hand,  however  ruinous  and  dilapidated 
the  property  might  be,  the  tenant,  without  some  special  un- 
dertaking on  his  part,  no  matter  at  how  cheap  a  rent  he  was 
admitted  into  possession,  would  be  under  no  legal  obligation 
to  make  any  repairs  or  to  call  for  any;  certainly  he  would  be 
under  no  duty  to  his  landlord  to  make  or  call  for  any  which 
the  latter  knew  were  needed  at  the  time  of  entering  into  the 
Kent  contract.     Surely  the  tenant  would  be  at  legal  and  moral 
liberty  to  remain  quiet  so  long  as  the  premises  were  in  as 
good  a  condition  as  when  he  received  them.    That  much  was 
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his  privilege  under  the  old  rule  of  law^  wheu  he  himself  had 
to  make  repairs.  He  was  bound  for  such  repairs  only  as  were 
requisite  to  maintain  the  ataJhis  quo  ;  in  some  cases,  perhaps, 
ncft  for  tiiat  much. 

3.  If  these  views  are  correct,  tiieir  application  to  the  pres- 
ent case  is  not  difficult.  The  contract  of  renting  was  made 
with  the  tenant  by  an  agent  of  the  landlord.  It  was  for  one 
year,  1873,  and  the  landlord's  compensation  was  to  be  one- 
third  of  tlie  corn  and  one-fourth  of  the  cotton  raised  on  the 
premises.  It  is  not  shown  to  have  been  in  writing — the  pre- 
sumption is  it  was  in  parol.  The  agent  of  the  landlord  tes- 
tifies that  the  fence  was  in  very  bad  condition,  insufficient  to 
turn  and  keep  off  ordinary  stock  from  destroying  the  crop; 
that  plaintiff  and  defendant  both  knew  it  at  the  time  of  the 
renting,  and  that  nothing  was  said  as  to  who  should  put  the 
fence  in  condition  to  protect  the  crop.  The  tenant  testifies 
that  nothing  was  said  as  to  who  was  to  put  the  fence  in 
condition  to  protect  the  crop;  that  all  the  parties  knew  the 
fence  was  no  account,  and  would  not  turn  any  kind  of  stock; 
and  that  in  many  places  a  man  could  step  over  it  with  ease. 
In  relation  to  the  crop  made,  its  value,  and  what  became 
of  it,  the  agent  testifies,  that  the  corn  raised  was  something 
like  one  hundred  and  thirty  or  one  hundred  and  forty  or 
one  hundred  and  fifty  bushels,  worth  %\  00  per  bushel; 
and  tlie  cotton  son^ething  like  three  or  four  bales;  that  good 
cotton  was  worth  some  thirteen  cents  per  pound,but  this 
was  very  poor,  because  the  tenant  and  his  hands,  being  sick 
in  the  fall,  did  not  gather  the  crops  till  late,  and  tlie  storms 
and  the  stock  injured  them  very  much.  The  tenant  testifies 
that  he  raised  about  four  bales  of  cotton,  and  about  one 
hundred  bushels  of  corn ;  that  about  forty  bushels  of  tlie 
oom  was  destroyed  by  hogs  and  cattle;  that  the  cattle  de- 
stroyed all  the  cotton  except  two  bales,  of  four  hundred 
pounds  each ;  that  the  cotton  was  rather  poor,  on  account  of 
bad  weather  and  the  cattle  running  over  it  before  it  was  gath- 
erad;  and  that  he  sold  it  for  eleven  cents  per  pound,  which 
tbe  best  price  he  could  get.    He  testifies  further,  that 
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the  rent  corn  and  cotton  were  to  be  delivered  on  the  prem- 
ises; that  he  put  up  the  rent  com,  thirty-three  bushels,  in  a 
crib,  as  agreed,  and  that  he  tendered  to  plaintiff's  agent  one- 
fourth  of  the  cotton,  in  the  seed,  which  the  agent  declined'to 
receive,  requiring  it  to  be  ginned,  baled  and  delivered  in  Amer- 
ifius.  It  does  not  appear  what  finally  became  of  the  corn  put 
up  as  rent.  The  presumption  is  that  the  cotton  tendered  in 
the  seed  was  afterwards  ginned,  and  formed  a  part  of  the  two 
bales  sold. 

On  the  fiicts  in  evidence  there  was  no  legal  obligation  upon 
either  party  to  make  the  fence  better.  Both  knew  of  its  con- 
dition, and  neither  stipulated  to  make  repairs  or  to  be  charge- 
able with  them.  The  crop  was  at  the  mutual  risk  of  the  par- 
ties, to  the  extent  of  such  interest  as  each  had  in  its  preser- 
vation. Whatever  was  lost  by  reason  of  the  bad  fence  was 
as  if  it  had  not  been  produced.  Neither  party  was  bound  to 
make  the  loss  good  to  the  other.  There  is  no  evidence  that 
the  fence  deteriorated  or  became  in  a  worse  condition  than 
when  the  parties  contracted.  Its  then  insufficiency  continued, 
and  there  is  no  evidence  of  any  fault  or  default  on  the  part  of 
either  landlord  or  tenant.  Both  parties  risked  the  fence  just  as 
they  did  the  soil  and  the  seasons.  What  the  ground  would  pro- 
duce and  the  fence  secure  they  were  to  divide;  what  the  weather 
or  the  cattle  destroyed  was  gone  beyond  recovery  and  gave  no 
right  to  compensation. 

The  court's  charge  to  the  jury  was  erroneous  in  so  far  as  it 
departed  from  this  theory  of  the  law;  and  inasmuch  as  the  ver- 
dict could  have  been  for  less  than  it  was,  consistently  with  the 
evidence,  if  a  correct  charge  had  been  given,  the  judgment  is 
reversed  and  a  new  trial  granted. 

Judgment  reversed. 

Warner,  Chief  Justice,  concurred,  but  furnished  no  writ- 
ten opinion. 

Jackson,  Judge,  dissenting. 

Tomlinson,  as  agent  for  Maxwell,  rented  certain  lands  to 
Driver.     At  the  time  of  the  contract  the  fences  were  defective 
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and  both  parties  knew  it.  There  was  no  stipulation  that  they 
should  be  made  better,  and  none  devolving  tlie  duty  to  repair 
upon  either.  The  rent  agreed  upon,  with  a  full  knowledge  of 
the  condition  of  the  fence,  was  one-third  of  corn  and  one- 
fourth  of  the  cotton  made  on  the  place. 

The  plaintiff  proved  that  from  one  hundred  and  thirty  to  one 
hundred  and  fifty  bushels  of  corn  and  three  or  four  bales  of 
cotton  were  raised  on  the  place;  that  corn  was  worth  one  dol- 
lar per  bushel  and  cotton  thirteen  cents  per  pound.  This 
proof  was  by  Tomlinson,  who  had  no  interest  in  the  case. 

The  defendant  proved  by  himself  that  he  raised  on  the 
place  four  bales  of  cotton  and  one  hundred  bushels  of  corn  ; 
that  about  forty  bushels  of  corn  was  destroyed  by  the  hogs 
and  cows ;  that  the  cattle  destroyed  all  the  cotton  except  two 
light  bales  weighing  four  hundred  pounds  each  ;  that  on  ac- 
count of  bad  weather  and  the  cattle  running  over  the  cotton 
before  it  was  gathered,  it  was  rather  poor,  and  he  had  sold 
both  bales  at  eleven  cents  per  pound ;  that  defendant  meas- 
ured plaintiff  his  full  portion  of  corn  due  according  to  said 
contract  and  put  it  in  a  crib  to  itself,  and  also  cotton  fully  one- 
fourth,  and  put  it  to  itself;  that  the  corn  actually  measured 
and  cribbed  for  plaintiff,  was  thirty-three  bushels ;  that  storms 
came,  and  the  placQ  was  very  sickly  and  the  weather  bad,  and 
hogs  and  cattle  trespassed  on  the  crop  and  prevented  its  proper 
gathering.  The  court  charged  the  jury  and  they  found  for 
plaintiff  $99  50. 

I  think  that  the  jury  found  right.  I  have  doubt  that 
they  believe<l  the  defendant's  story.  I  doubt  that  they  ought 
to  have  believed  it  At  one  breath  he  swore  that  the  cattle 
destroyed  all  the  cotton  except  two  light  bales,  exactly  four 
hundred  pounds  each,  and  these  he  carried  to  Americus  and 
got  eleven  cents  a  pound  for.  In  the  next  breath  he  swore 
that  he  put  the  landlord's  part  of  the  cotton,  fully  one-fourth^ 
he  swears,  to  itself,  and  kept  it  for  him.  At  one  breath  he 
swears  that  he  made  one  hundred  bushels  of  corn,  and  the 
cattle  eat  up  forty  bushels  of  it.  At  the  next,  that  he  cribbed 
exactly  thirty-three  bushels  for  the  landlord.     His  whole  de- 
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fense  is  that  he  was  blockhead  enough  to  rent  a  pieoe  of  land 
so  poorly  fenced  that  when  he  rented  it  he  knew  it  would  not 
turn  cattle  or  even  hogs ;  and  yet  when  cattle  and  hogs  were 
depredating  upon  it,  though  he  thought  it  was  the  landlord's 
duty  to  repair  and  keep  them  out,  he  suffered  the  crop  to  be 
destroyed  rather  than  notify  him  or  his  agent. 

I  repeat  that  I  cannot  find  it  in  my  heart  to  condemn  the 
jury  for  the  verdict  they  rendered.  It  seems  to  have  been 
moderate;  it  was  only  $99  50.  The  proof  fully  authorized 
it,  and  I  think  it  should  stand,  though  the  court  may  have 
erred  upon  questions  of  law,  as  this  court  has  ruled  so  oflen 
that  if  I  undertook  to  enumerate  the  cases  it  would  spin  this 
opinion  into  a  yarn  unendurably  long.  Especially,  when  no 
motion  is  made  for  a  new  trial,  should  this  oft-repeated,  rule 
be  adhered  to,  and  still  more  should  it  prevail  in  a  case  where 
no  human  being — no  neighbor,  no  son,  no  employee — wit- 
neased  the  destruction  wrought  upon  this  man's  crops  by  the 
storm  and  the  sickness,  the  hogs  and  the  cattle,  except  him- 
self! And  when  even  he,  who  can  pack  two  light  bales  of 
cotton  with  so  much  accuracy  that  neither  of  them  shall 
weigh  more  than  just  exactly  four  hundred  pounds,  can- 
not or  does  not  tell  the  jury  how  much  of  the  crop  was 
destroyed  by  each  of  these  calamities — sickness,  storms  and 
cattle!  It  would  require  wonderful  skill  in  ciphering  to  de- 
termine from  the  premises  given  by  his  testimony  exactly  how 
much  corn  and  how  much  cotton  each  of  these  causes  of  ill 
luck  produced,  unless,  indeed,  it  be  the  law  that  the  landlord 
shall  warrant  not  only  a  good  fence  but  no  sickness  and  no 
storms.  How  any  jury  could  cipher  out  an  approximation 
to  a  proper  deduction  to  be  made  from  the  landlord's  rent 
from  these  cattle,  damage  feasant,  all  mixed*  with  the  sick- 
ness and  storm  in  uncertain  proportions,  I  cannot  imagine, 
and  if  it  be  demanded  that  they  shall  apportion  such  damage 
between  landlord  and  tenant,  the  beginning  would  surpass 
the  skill  of  Kepler  or  Sir  Isaac  Newton.  I  shrink  from  put- 
ting such  a  task  upon  a  jury,  and  for  this  reason  I  dissent 
from  the  judgment  of  the  court. 
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But  has  any  stibetantial  error  been  committed  by  the  court 
below?  Let  us  see.  Two  errors  are  assigned  :  first,  his  re- 
fusal to  charge  isis  requested;  secondly,  the  charge  given. 
He  was  requested  to  cliarge  as  follows:  "That  in  making 
the  coutract  of  rental  between  plaintiff  and  defendant,  if  noth- 
ing was  said  about  neoessary  repairs,  and  who  should  keep 
the  premises  in  suitable  repair  for  cropping  in  said  year  1873, 
for  which  said  contract  w&s  made,  the  plaintiff  should  have 
kept  said  premises  in  repair,  and  if  the  crops,  or  a  portion  of 
the  same,  was  destroyed  by  cows  and  hogs,  for  want  of  proper 
repairs  done  on  the  fence  around  said  premise?,  that  plaintiff 
could  not  recover  if  the  amount  destroyed  was  equal  to  what 
his  portion  of  the  crops  would  have  been/' 

This  request  would  announce  the  law,  that  the  landlord, 
without  notice,  must  see  to  it  that  the  fence  around  the  place 
he  rents  is  good  and  kept  good  all  the  year.  I  do  not  under- 
stand that  ray  brethren  hold  this  extreme  view.  If  pro- 
Doonced  law,  it  would  unsettle  all  the  ideas  the  profession  en- 
tertain of  it,  and  would  plunge  the  relation  of  landlord  and 
tenant  into  as  much  confusion  and  difficulty  as  a  jury  would 
encounter  in  settling  the  contest  for  supremacy  between  storm 
and  sickness  and  cattle,  without  any  data  being  furnished  to 
sliow  which  did  tlie  most  damage.  The  landlord  may  live  a 
liundred  miles  off.  It  makes  no  difference.  He  must  move 
in  the  neighborhood  of  the  place  he  rents,  or  hire  somebody 
to  go  aronnd  it  all  the  year,  every  week  or  two.  It  has  always 
been  thought  heretofore  to  be  the  duty  of  the  cropper  to  take 
care  of  his  crop,  and  as  the  easiest  way  of  doing  it  to  go  round 
his  fence  occasionally  and  mend  the  rails  which  break  or  rot, 
and  put  up  the  fence  if  storms  have  blown  it  down  or  hunters 
have  left  it  down. 

But  the  second  error  alleged  against  the  court  below  is  the 
charge  he  did  give.  What  is  that?  It  is  "that  if  defendant 
rented  land  from  plaintiff  with  a  bad  fence  around  the  prem- 
ises at  the  time  of  renting,  and  a  large  portion  of  the  crop 
was  destroyed  by  hogs  and  cows  by  reason  of  said  defective 
fence,  yet  defendant  was  liable  to  pay  full  rent  for  the  prem- 
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ises  unless  there  was  ian  express  contract  at  the  time  of  rental 
that  plaintiiT  was  to  repair  the  fence ;  that  plaintiff  was  not 
required  to  keep  the  fences  in  repair  if  the  fences  were  not  in 
repair  at  the  time  of  renting;  that  if  defendant  failed,  for  any 
cause,  to  gather  the  crops  in  proper  time,  and  the  same  were 
]njure<I  and  damaged,  that  defendant  was  still  liable  to  pay 
plaintiff  rent  for  the  amount  of  corn  and  cotton  made  on  the 
place."  This  charge,  when  we  look  at  it  in  connection  with 
the  request  which  preceded  it,  and  when  we  analyze  it,  means 
this :  that,  when  the  fence  is  defective  when  the  farm  is  rented, 
and  the  tenant  sees  it  and  knows  the  defect,  he  makes  his  bar- 
gain in  reference  to  its  then  condition ;  he  agrees  to  pay  so 
much  rent  for  it  as  it  stands,  and  the  landlord  is  only  bound,  on 
notice,  to  keep  it  as  good  as  it  was;  he  should  have  notice  if 
it  gets  worse,  and  if,  as  in  the  case  at  bar,  the  tenant  fail  to 
give  any  notice  or  to  keep  the  fence  in  the  condition  it  was, 
and  for  any.  cause,  by  cattle  or  storm  or  sickness  he  fail  to 
gather  it,  he  still  must  pay  rent  for  what  he  makes.  His 
contract  is  to  pay  one-fourth  and  one-third  of  cotton  and  corn 
he  makes.  To  make,  means  to  gather  and  house,  to  fit  it  for 
use  or  market.  If  after  he  lays  by  the  crop,  for  want  of 
keeping  up  the  fence  himself  and  charging  tlie  landlord  for 
it,  or  for  want  of  notice  to  the  landlord;  if  for  this  neglect  of 
a  most  reasonable  duty  on  his  part,  the  crop  is  lost  or  de- 
stroyetl  in  whole  or  in  part,  he  should  still  pay  the  rent. 
And  such  I  take  to  be  the  meaning  of  the  statute,  (Code^  sec. 
2284.)  It  makes  him  liable  to  keep  the  premises  in  repair. 
What  repair?  The  repair  they  were  in  when  he  rented  them. 
Who  will  know  if  they  get  out  of  repair?  The  tenant,  be- 
cause he  occupies  and  uses  them.  How  shall  the  landlord 
know?  By  notice  from  the  tenant;  he  is  absent,  he  can 
know  in  no  other  way.  It  is  no  hardship  on  the  tenant  to 
notify  him ;  it  is  a  hardship  on  him  to  visit  the  tenement 
or  farm  and  pry  out  leakages  or  deficient  fences.     There  is 

no  evidence  in  this  record  that  this  tenant  ever  notified  the 

* 

landlord  when  this  fence  got  worse,  if  it  did.     It  is  probable 
that  it  did  get  so  from  the  wind  and  storm  and  the  natural 
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decay.    No  damage  is  complained  of  till  the  gathering  of  the 
crop,  and  the  storms  poured  and  the  winds  blew  and  the  sick- 
ness came  abont  that  time,  and  the  fences  fell  then,  most  prob- 
ably because  of  the  storms,  and  were  not  repaired  because  of  the 
sickness.     This  construction  accords,  too,  with  the  decisions  of 
this  court,  that  notice  must  be  given  'by  the  tenant  in  such  a 
case,  or  he  must  repair  and  charge  the  landlord  and  take  it  out 
of  the  rent.    The  duty  is  on  the  landlord  to  keep  in  repair,  but 
the  duty  is  on  the  tenant  to  inform  him  when  it  is  needed. 
It  was  so  decided  in  Vason  vs.  City  of  Augusta^  38  Georgia 
ReporiSy  542,  and  again  held  in  Whittle  vs.  Webster,  55  Geor- 
gia  Reports  J  180.     In  the  latter  case  the  chief  justice  said 
what  I  say  here:  Vlf  a  tenant  should  rent  a  dilapidated  or 
leakey  store-house,  with  full  knowledge  of  its  actual  condi- 
tion, at  a  reduced  price  in  cbnsequence  thereof,  and  puts  his 
goods  therein,  and  the  same  are  damaged,  he  would  not  then 
have  any  legal  or  just  cause  of  complaint  against  his  land- 
lord.^'    And  again,  he  said,  ''and,  if  afler  the  premises  have 
been  rented,  the  same  become  unfit  by  reason  of  the  roof  of 
the  house  becoming  leaky,  or  other  similar  cause,  so  as  to 
render  the  house  unsuited  for  the  purpose  for  which  it  was 
rented,  the  landlord  is  bound,  upon  notice  being  given  to  him 
of  the  defect  by  the  tenant,  to  make  the  necessary  repairs  within 
a  reasonable  time  thereafter,  and  upon  his  failure  to  do  so, 
and  damage  results  to  the  tenant's  goods  in  consequence  of 
such  failure  to  make  the  necessary  repairs,  the  landlord  will 
be  liable  therefor." 

In  this  opinion  Judge  Bleckley  and  myself  concurred. 
I  adhere  to  it,  the  tenant  must  give  notice  to  the  landlord  to  re- 
fair.  The  rule,  just  everywhere,  is  the  more  expedient  in  the 
&rming  operations  of  our  people. 

It  becomes  all  important  in  cases  of  this  sort  not  to  extend 
or  expand  the  rule  one  iota  in  favor  of  the  tenant.  As  a 
practical  question,  it  pervades  the  state  and  its  great  agricul- 
tatal  interests  everywhere;  and  it  is  all-important,  in  my 
jodgmenty  so  to  construe  the  act  as  to  require  the  tenant  to 
imtioe  bis  fences  and  tell  the  landlord  that  they  need  repair, 
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or  hold  him  responsible  for  his  neglect.  For  these  reasons  I 
dissent  from  the  judgment  of  this  court,  and  would  affirm 
that  of  the  court  below. 


Sarah  J.  Boyd,  plaintiff  in  error,  vs,  Aijsxander  Chap- 
pell, defendant  in  error. 

When  vendor  sold  lands  to  vendee  and  gave  bond  for  titles  and  possession, 
and  part  of  the  purchase  money  having  been  paid,  made  a  deed  thereto 
after  obtaining  judgment  for  the  balance  of  purchase  money  under  section 
35S6  of  the  Code,  and  the  wife  of  the  vendee  filed  an  equitable  plea  that 
her  husband,  in  the  payment  made,  had  used  her  money  with  the  knowl- 
edge of  the  vendor,  and  had  made  her  a  deed  to  the  land,  and  she  prayed 
that  the  verdict  and  the  judgment  should  be  so  moulded  as  to  protect  her 
rights  and  give  her  the  land,  or  if  sold,  enough  of  the  proceeds  to  reim- 
burse her,  but  did  not  allege  in  the  plea,  or  prove  on  the  trial,  that  the  ven- 
.4^  ^^"^^^  insolvent,  or  that  for  any  other  reason  she  could  not  sue  and  re- 
cover ,  from  him : 
J/e/d,  tl^at  while  she  may  recover  from  the  vendor  the  money  so  applied  with 
^  his  knowledge,  she  has  no  equitable  claim  to  the  land,  or  lien  thereon,  or 
on  its  proceeds,  or  any  part  thereof,  until  all  the  purchase  money  has  been 
paid,  the  vendor  being  solvent  and  able  to  respond  to  her  for  her  money  so 
received  by  him,  should  she  see  fit  to  sue  therefor. 

Claim.  Vendor  and  purchaser.  Husband  and  wife.  Be- 
fore Judge  Clark.  Walker  Superior  Court.  September 
Term,  1875. 

• 

Reported  in  the  opinion. 

John  R.  Worrill,  for  plaintiff  in  error. 

GuERRY  &  Son,  for  defendant. 

*  Jackson,  Judge. 

Alexander  Chappell  sold  a  tract  of  land  to  Uriah  Boyd. 
Boyd  paid  one-half  of  the  purchase  money,  $600  00.  Chap- 
pell sued  and  recovered  judgment  for  the  other  half,  and  hav- 
ing made  Boyd  a  deed  to  the  land,  a  bond  for  titles  having 
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been  given  therefor,  levied  the  fi.  fa.  for  tlie  balance  of  the 
purdbase  money  upon  it.     Mrs.  Boyd  set  up  an  equitable 
claim  on  the  ground,  that  with  the  knowledge  of  Chappell, 
her  husband  had  used  her  money  in  paying  the  first  $600  00 
thereon,  and  had  made  her  titles  thereto;  and  she  prayed 
that  the  land  be  decreed  to  be  hers,  or  at  all  events,  that 
when  sold,  tlie  first  $600  00  of  the  sum  it  sold  for,  wit  hin- 
ierest  thereon,  be  paid  to  her.     On  the  trial  of  the  case  the 
court  charged  the  jury  to  the  effect  that  if  they  believed,  from 
tiie  evidence,  that  the  money  of  the  wife  was  applied  by  the 
htuband  to  his  debt  fur  the  land,  with  the  knowledge  of  the 
vendor,  that  she  had  a  good  claim  against  the  vendor  for  the 
moiiey  so  applie<l,  but  that  unless  it  was  allied  and  proved 
by  her  in  setting  up  her  equitable  right  to  the  land  or  the 
proceeds,  or  part  of  the  proceeds  thereof,  that  the  vendor  was 
iMolveat  or  otherwise  unable  to  respond  to  her  for  the  money 
80  received  by  him  knowing  it  to  be  hers,  sh,e  had  no  equita- 
h!e  claim  to  the  land  or  lien  upon  it,  or  any  of  the  proceeds 
thereof  until  the  purchase  money  was  all  paid.     The  jury 
foondthe  land  subject;  and  the  error  complained  of  is  the 
<^^ge  of  the  court,   and  its  sequence,  that  the.  verdict  is 
^inst  the  law  of  tlie  case.     On  the  question  of  the  vendor's 
knowledge  that  the  money   was  the  wife's,  there  is  conflict ; 
on  the  other,  of  the  want  of  an  allegation  and  proof  of  his  in- 
solvency, there  is  none.     It  is  not  alleged  in  the  plea,  nor  was 
^t  proven  or  attempted  to  be  proved,  that  the  vendor  was  in- 
solvent    So  that  the  naked  question  here,  is,  was  it  necessary 
tnat  Mrs.  Boyd  should  allege  and  prove  Chappell's  insolvency, 
in  order  to  charge  this  land  in  this  case  with  her  debt  against 
nim?    In  the  case  of  Humphrey  V8.  Oopelandy  54  Georgia  Re- 
'P^y  543,  it  was  held  that  a  creditor  who  received  the  wife's 
money  for  a  debt  due  him  from  the  husband,  knowing  it  to 
"^  hers,  acquires  no   title  thereto.     Whether  the   principle 
there  laid  down  would  apply  to  this  case,  it  is  not  necessary 
to  decide.     Apparently  it  would.     If  so  the  wife  may  sue 
Chappell  and  recover  her  money  back  from  him.     But  the 
Vestion  here  is,  can  she  charge  this  land  with  it  unless  all 
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the  purchase  money  has  been  paid?  Had  it  all  been  paid 
and  the  title  been  made  to  her  husband,  a  trust  would  have 
resulted  to  her,  unquestionably,  and  he  would  have  held  the 
land  as  her  trustee,  and  she  could  have  asserted  her  right 
thereto,  at  law  or  in  equity  under  our  pleading ;  but  here  the 
title  was  in  Chappell  until  he  made  a  deed  to  Boyd  under  our 
statute  for  the  purpose  of  selling  the  land  and  making  the 
balance  of  the  purchase  money  :  Code,  section  3586.  That 
section  of  the  Co<1e  provides  that  the  proceeds  of  the  sale 
shall  be  jirBt  appropriated  to  the  payment  of  the  balance  of 
the  purchase  money.  It  is  difficult  to  see  what  prior  right 
anybody  could  acquire  to  land  or  money  so  situated  and 
raised,  if  we  regard  the  plain  purport  of  the  statute.  If  the 
wife  showed  that  she  could  get  her  money  in  no  other  way, 
that  the  man  who  owed  her  was  insolvent,  that  there  was 
nothing  out  of  which  he  could  pay  her  but  this  land,  and 
prayed  that  the  money  going  to  him,  might  be  paid  to  her  as 
the  only  way  of  securing  her  debt,  then  it  strikes  us  there 
would  be  equity  in  her  plea  and  its  prayer.  And  so,  in  sub- 
stance, the  court  charged,  and  thereupon  the  jury  found,  as 
they  were  obliged  to  do,  under  the  facts,  that  there  was  no 
proof  of  ChappelFs  insolvency.  We  think  the  charge  and 
the  verdict  in  accordance  with  the  law  of  the  case. 
Judgment  affirmed. 


Burrus  &  Williams,  plaintiffs  in  error,  v8.  Kyle  &  Com- 
pany, defendants  in  error. 

1.  The  discretion  of  the  court  in  refusing  to  allow  leading  questions  on  cross- 
examination,  will  not  be  controlled  unless  abused ;  especially  where  the 
witness  is  one  of  the  parties  to  th6  suit  in  whose  interest  the  questions  are 
propounded.  ' 

2.  Where  cotton  was  delivered  by  a  debtor  to  an  agent  of  factors,  and  placed 
upon  their  drays  to  be  transported  to  their  warehouse,  their  lien  for  ad- 
vances, etc.,  at  once  attached,  and  was  superior  to  the  lien  of  an  attach- 
ment levied  whilst  the  cotton  was  in  process  of  transportation  to  such 
warehouse. 
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Witness.  Practice  in  the  Superior  Court.  Factor's  lien. 
Attachment.  Before  Judge  Crawford.  Muscogee  Superior 
Court.     November  Term-,  1875. 

Beported  in  the  decision. 

Little  &  Crawford,  by  brief,  for  plaintifi^  in  error. 

Peabody  &  Brannon,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury,  un- 
der the  charge  of  the  court,  found  the  property  subject  to  the 
attachment  levied  thereon.     The  case  comes  before  us  on  a 
bill  of  exceptions  to  the  rulings  of  the  court  during  the  pro- 
gress of  the  trial,  and  to  its  charge  to  the  jury.     It  appears 
from  the  evidence  in  the  record  that  on  the  30th  of  Septem- 
bes,  1874,  the  p1ainti£&'  attachment  was  levied  on  six  bales 
of  cotton  as  the  property  of  Reese,  the  defendant  therein, 
which  was  claimed  by  Burrus  &  Williams,  cotton  factors  and 
warehoosemen,  in  the  city  of  Columbus.     It  also  appears 
from  the  evidence  that  Reese  lived  in  the  state  of  Alabama ; 
that  he  was  indebted  to  the  claimants  $600  00  or  $700  00  for 
advances  made  to  him  to  make  his  crop  for  the  year  1874, 
they  having  a  mortgage  on  his  crop  to  secure  the  payment 
thereof.     Some  time  previous  to  the  day  on  which  the  attach- 
Jnent  was  levied,  the  claimants  had  requested  Reese  to  send 
forward  his  cotton,  which  he  promised  soon  to  do.     On  the 
morning  of  the  30th  of  September,  1874,  Reese  informed  the 
claimants  that  he  had  six  bales  of  cotton  coming  through  ttie 
oountry,  which  would  arrive  in  the  aflernoon  of  that  day,  the 
same  being  part  of  his  crop,  and  proposed  to  pay  the  same  to 
the  claimants  on  account  of  his  indebtedness  to  them,  and  said 
that  he  had  learned  that  one  Murphy  had  threatened  to  levy 
an  attachment  on  his  wagons  and  teams  to  satisfy  a  demand 
that  was  unjust,  if  he  brought  them  on  the  Georgia  side  of 
the  river.     It  was  then  agreed  between  Reese  and  the  claim- 
Vol.  lvi.  3. 
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ants  that  on  the  arrival  of  the  cotton  in  Girard,  Alabama, 
they  should  send  their  drays  over  there  and  he  would  djeliver 
to  them  the  six  baits  of  cotton,  which  they  were  to  sell,  and 
put  the  proceeds  of  sale  to  account  of  his  indebtedness  to  them 
for  the  year  1874,  which  indebtedness  exceedeil  the  value  of 
the  cotton.  The  claimants  sent  Til  man,  with  their  drays,  over 
on  the  Alabama  side  of  the  river,  and  the  cotton  was  delivered 
to  them,  and  placed  on  their  drays  and  brought  across  the 
viver,  and  when  on  its  way  to  their  warehouse,  was  levied  on 
by  virtue  of  the  plaintiff'  attachment  The  delivery  of  the 
cotton  was  made  in  pursuance  of  the  agreement  made  with 
Reese  in  the  morning,  that  claimants  were  to  sell  it,  and  cred- 
it Reese  with  the  proceeds  tliereof,  and  were  to  account  to  him 
by  notifying  him  of  the  amount  thus  credited ;  claimants  knew 
nothing  of  plaintiffs'  attachment  until  it  was  levied.  Reese 
testi6ed  that  he  was  indebted  to  the  claimants  $600  00 ;  the 
debt  was  contracted  in  June,  1874,  for  provisions  to  run  his 
farm,  and  was  secured  by  a  mortgage  lien  on  the  cotton ;  that 
he  paid  the  claimants  six  bales  of  cotton  on  his  indebtedness 
to  them  on  the  30th  of  September,  1874,  in  Alabama,  having 
promised  to  pay  them  with  the  first  cotton  he  made;  the  pay- 
ment was  made  previous  to  the  arrival  of  the  cotton  in  Geor- 
gia; that  at  the  time  the  cotton  was  attached  by  the  plaintiffs 
it  belonged  to  the  claimants,  and  was  in  their  possession,  he 
having  delivered  it  to  them  in  Girard,  Alabama,  and  it  was 
put  upon  their  drays  there,  was  transferreil  from  his  wagons  to 
the  claimants'  drays;  that  he  had  no  knowledge  of  the  plaintiffs' 
attachment  at  that  time.  Tilman  testified  that  he  was  in  the 
employment  of  the  claimants,  and  by  their  directions  went 
over  the  river  with  the  drays  and  received  the  cotton  for  them 
from  Reese's  wagons,  and  brought  it  on  this  side  of  the  river, 
when  it  was  levied  on  by  plaintiffs'  attachment.  The  plain- 
tiffs in  attachment  having  disclaimed  any  right  to  recover  on 
the  ground  of  any  fraud  in  the  transfer  of  the  cotton  between 
defendant  and  claimants,  the  court  charged  the  jury :  **  If  you 
believe  from  the  evidence  that  the  six  bales  of  cotton  were 
received  by  Burrus  &  Williams,  the  claimants,  and  were  by 
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them  to  be  sold,  and  the  amount  received  therefor  was  to  be 
credited  on  Reese's  account  when  so  sold,  and  that  whilst  the 
cotton  was  on  its  way  to  their  wareiiouse,  and  before  this  was 
done,  the  attachment  was  levied^  then  the  cotton  would  be 
subject,  because  in  such  a  case  as  that  tiiey  would  only  be  the 
agents  of  Beese  to  sell,  and  when  sold,  then  they  could  ap- 
propriate the  proceeds  to  the  payment  of  his  account.     But, 
if  the  value  of  the  cotton  was  agreed  on,  and  it  was  delivered 
as  a  payment,  and  nothing  remained  to  be  done,  except  to  as- 
certain the  weights,  then  the  payment  was  a  good  one,  and  it 
is  the  property  of  the  claimants,  and  not  subject  to  the  attach- 
ment, it  being  necessary  that  the  price  should  be  agreed  on  to 
make  it  a  payment."     It  appears  from  the  bill  of  exceptions 
that  on  the  cross-examination  of  Williams,  the  plaintiffs'  wit- 
ness, the  claimants  counsel  proposed  to  ask  him  the  following 
question:     ''Was  not  the  agreement  between  you  and  Reese 
that  you  were  to  take  the  cotton  and  credit  it  upon  Reese's  in- 
tlebtedness  to  your  firm?"     The  claimants'  counsel  also  pro- 
l>0"<ed  to  ask  the  same  witness,  on  his  croasexaminaliou,  the 
following  question :     "Who  was  the  owner  of  the  cotton  at 
the  time  it  was  levied  on?"     The  court  refused  to  allow  the 
qnestions  to  be  answered  by  the  witness  as  propounded,  but 
stated  he  would  allow  the  counsel  to  ask  the  witness  what  was 
the  agreement  between  the  witness  and  Reese  touching  the 
six  bales  of  cotton  levied  on,  and  would  also  allow  the  wit- 
D^  to  state  all  the  facts  connected  with  the  ownership  of  the 
^tton,  whereupon  the  claimant  excepted. 

1.  We  find  no  error  in  the  refusal  of  the  court  to  allow  the 
questions  propounded  to  the  witness  to  be  answered,  but  think 
the  discretion  of  the  court  was  properly  exercised  under  the 
provisions  of  the  3865th  section  of  the  Code,  the  more  espe- 
cially as  the  witness  was  one  of  the  parties  to  the  suit 

2.  But  in  our  judgment  the  charge  of  the  court  to  the  jury 
^as  error,  inasmuch  as  it  ignored  the  claimants'  Hen  on  the 
cotton  or  its  proceeds,  as  factors  in  possession  thereof.  The 
claimants  were  factors  and  warehousemen,  and  Reese,  the  de- 
ftndaut,  was  indebted  to  them  for  advancements  made  by 
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them  to  him  as  factors  and  warehousemen.  The  delivery  of 
the  cotton  to  Tilman,  their  agent,  by  Reese,  in  Girard,  and  the 
placing  it  on  the  claimants'  drays,  to  be  hauled  to  their  ware- 
house, was,  in  contemplation  of  the  law,  a  delivery  to  them, 
and  they  were  in  possfssion  of  the  cotton  as  factors  and  ware- 
housemen who  had  made  advances  to  Reese  to  enable  him  to 
make  it:  Elliott  vs,  CoXy  48  Ckorgia  Reports^  39 ;  Hardeman 
&  Sparks,  vs.  De  Vaughn^  49  Ibid.,  596 ;  Clark  &  Cok  vs. 
DobbinSj  52  Ibid.,  656.  The  claimants,  as  fectors  and  ware- 
housemen, had  a  lien  on  the  cotton  in  their  possession  not 
only  for  the  expenses  incurred  by  them  in  handling  it,  but 
also  for  all  balances  due  to  them  by  Reese  on  general  account: 
Code,  section  2111.  The  evidence  in  the  record  is  that  the 
indebtedness  of  the  defendant,  Reese,  to  the  claimants  for  ad- 
vances made  by  them  to  him,  exceeded  the  value  of  the  cotton. 
Let  the  judgment  of  the  court  below  be  reversed. 


Frank  Phillips,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

The  only  evidence  of  the  prisoner's  connection  with  the  burglary  being  that 
he  was  seen  to  pass  by  the  house  some  hours  before  the  offense  was  com- 
mitted, aod  that  several  months  thereafter,  goods  stolen  from  the  house  on 
the  occasion  of  the  burglary,  were  found  in  his  possession,  the  case  made 
is  sufficiently  answered  by  evidence  of  previous  good  character  and  the 
testimony  of  an  unimpeached  witness  that  the  goods  were  delivered  to  the  pris* 
oner  by  another  person  in  pledge  for  a  sum  of  money,  the  prisoner  himself 
having  given  substantially  the  same  account  of  his  possession  and  no  con 
tradictory  account. 

Criminal  law.  Burglary.  Circumstantial- evidence.  Be- 
.fore  Judge  Hopkins.  DeKalb  Superior  Court.  September 
Term,  1875. 

Reported  in  the  opinion. 

Howell  C.  Glexn,  for  plaintiff  in  error. 
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John  T.  Glenn,  solicitor-general,  for  the  State. 

Bleckley,  Judge. 

Burglary  was  committed  by  some  unknown  person.  The 
occupants  of  the  bouse  were  absent,  having  left  at  about  one 
hour  before  sundown,  and  having  returned  the  next  day  about 
one  o'clock  in  the  afternoon.  During  this  absence  some  one 
entered  the  house  by  removing  from  a  nail  the  end  of  a  string 
which  secured  the  door,  stole  therefrom  five  quilts  worth  $20  00| 
and  went  away,  leaving  the  door  listened  as  it  was  before. 
This  was  in  March.  In  July  thereafter,  four  of  the  quilts 
were  found  in  the  prisoner's  house.  The  fifth  had  not  been 
discovered  up  to  the  time  of  the  trial.  Prisoner's  house  was 
searched  under  a  search  warrant,  and  the  quilts  found — 
two  in  a  chest  and  two  in  a  trunk.  He  was  absent  at  the  time, 
but  his  family  were  there.  The  account  he  afterwards  gave 
of  his  possession,  and  the  one  given  to  the  jury  in  his  state- 
ment at  the  trial,  was  that  he  received  the  quilts  from  Tom 
Jones,  for  $5  00  which  he  let  Jones  have,  the  arrangement  be- 
ing that  they  were  to  be  returned  if  the  money  was  refunded, 
but  otherwise,  they  were  to  be  his  property.  He  proved  by 
his  half-brother  that  this  account  of  the  matter  was  true,  and 
four  or  five  witnesses  testified  to  the  prisoner's  good  character. 
There  was  no  evidence  to  the  contrary  of  this,  nor  was  the 
brother  either  impeached  or  couftradicted.  It  appeared  that 
about  twelve  o'clock  of  the  day  upon  which  the  prosecutor 
left  his  house,  the  prisoner  passed  near  it,  along  the  road ; 
and  that  circumstance,  with  the  possession  of  the  stolen  prop- 
erty, was  all  that  went  to  show  his  connection  with  the  burg- 
lary. He  and  the  prosecutor  both  lived  in  the  country,  about 
one  mile  and  three-quarters  apart. 

The  circumstance  that  the  prisoner  passed  along  the  road, 
by  the  prosecutor's  house,  about  twelve  o'clock  in  the  day,  is 
of  little  or  no  weight  against  him.  The  prosecutor  remained 
at  home  until  an  hour  before  sundown,  and  up  to  that  time 
no  crime  was  committed.     The  house  stood  on  the  roadside, 
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and,  slightly  fastened  as  it  was,  might  have  been  entered  l>y 
any  one  who  chanced  to  pass  from  the  time  it  was  left  until 
one  o'clock  the  next  day,  when  the  prosecutor  returned  ,to  it 
and  found  his  goods  missing.  What  bears  upon  the  prisoner 
is  that  the  quilts  were  found  in  his  house.  That  is  the  crim- 
inating fact  against  him.  But  then  they  were  taken  in  March 
and  not  found  till  July.  That  tends  to  lessen  the  force  of 
the  possession,  though,  i)erhap6,  considering  the  nature  of  the 
property,  its  force  is  not  wholly  destroyed.  Quilts  are  ar- 
ticles that  would  be  slow  to  circulate,  and  in  regard  to  such 
articles,  the  possession,  to  raise  a  presumption  of  guilt,  need 
not  be  so  recent  as  where  tlie  property  is  of  a  more  current 
kind:  3  Greenleaf's  Ev.,  sec.  32;  1  Phillips'  Ev.  Cowen  & 
HilPs  Notes,  425,  note  325.  But  let  it  be  conceded  that  the 
onus  was  cast  upon  the  prisoner  to  vindicate  his  possession.  He 
did  so  by  proving  by  one  witness  how  he  acquired  it,  and  by 
several  others  that  he  was  a  man  of  good  character.  In  the 
note  above  cited  from  Cowen  &  Hill,  it  is  said,  on  page  427, 
that  the  better  opinion  seems  to  be,  that  the  presumption 
arising  from  possession  alone  is  completely  removed  by  the 
good  character  alone  of  the  prisoner.  Certainly  good  charac- 
ter, together  with  the  testimony  of  an  unimpeached,  uncon- 
tradicted witness,  ought  to  remove  it.  It  does  not  appear 
that  the  prisoner  denied  his  possession  or  refused  to  account 
for  it,  or  gave  any  false  or  contradictory  account.  The  trans- 
action with  Jones,  as  explained  by  the  witness,  partook  of  the 
nature  of  both  pledge  and  sale,  and  when  the  prisoner  said 
that  he  bought  the  quilts  from  Jones,  he  stated  nothing  in- 
consistent with  it.  If  the  prosecution  had  been  for  receiving 
stolen  goods,  knowing  them  to  be  stolen,  the  conviction  might 
not  have  been  improper,  inasmuch  as  Jones'  possession  most 
probably  appeared  more  than  suspicious,  and  the  value  of  the 
goods  was  so  much  above  the  amount  the  prisoner  gave  for 
them.  But  in  respect  to  the  offense  of  burglary,  there  is 
some  doubt,  upon  the  authorities,  whether  the  possession  of 
goods  stolen  from  the  building  will,  of  itself,  even  when  re- 
cent and  unexplained,  so  identify  the  prisoner  as  to  justify  a 
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convictioD :  1  VVhar.  Cr.  L.,  section  729 ;  1  Parker's  C.  C, 
447 ;  Burrell  on  Cir.  Ev.,  455-6 ;  Cowen  &  Hill's  Notes, 
432,  note  329.  It  is  not  clear,  upon  principle,  why  it  should 
not,  as  the  perpetrator  of  arson  may  be  itlentified  by  such 
means,  (3  Greenlears  Ev.,  section  56,)^ and  as  there  is  a  gen- 
eral presumption  that  the  fruits  of  a  crime  are  with  the  crimi- 
nal: 1  Greenleaf's  Ev.,  section  34;  3  /6id.,  section  31.  As 
to  lan«ny  from  the  honse,  see  24  Georgia  ReportSy  32.  Upon 
this  question  we,  at  present,  decide  nothing.  What  we  rule 
is,  that,  with  the  showing  made  by  the  prisoner,  he  was  im- 
properly convicted — the  verdict  was  contrary  to  the  evidence, 
and  the  conrt  should,  on  that  ground,  have  granted  a  new 
trial. 

We  advert  to  the  newly  discovered  evidence  only  for  the 
purpose  of  remarking  that-  we  are  unable  to  see  why  full 
diligence  would  not  have  found  it  out  in  ample  time  for  the 
trial. 

Judgment  reversed. 


William  G.  Sims,  plaintiff  in   error,  vs.  Shadrack   T. 
Crawford,  executor,  defendant  in  error. 

An  executor  exposed  lands  of  testator  to  sale ;  a  bidder  purchased  the  same 
and  gave  his  notes  therefor,  secured  by  mortgage  on  the  land.  Suit  was 
brought  on  the  notes.  Defendant  pleaded  that  by  a  parol  agreement  made 
before  the  sale,  one-half  the  notes  were  not  to  be  paid  at  maturity,  but  pay- 
ment was  to  be  delayed  till  certain  children  arrived  at  age,  which  had  not 
happened ;  that  he  had  paid  part  of  the  purchase  money,  and  when  he  paid  il 
this  understanding  was  renewed  by  the  executor ;  that  they  did  not  put  this 
agreement  in  the  writing  because  both  parties  thought  it  would  be  good  with- 
out doing  so,  the  notes  being  written  as  intended,  and  he  prayed  that  his 
money  be  refunded  and  the  executor  take  back  the  land.  The  plea  was 
demurred  to  and  stricken : 

^KsA/,  that  there  is  no  equity  in  this  plea,  and  that  it  was  properly  stricken : 
Code,  sections  2757,  3800. 

Pleadings.     Vendor   and    purchaser.     Contracts.     Before 
Jodge  Clark.     Schley  Superior  Court.   October  Term,  1876. 
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Reported  in  the  opinion. 

Hawkins  &  Hawkins,  for  plaintiff  in  error. 

John  R.  Worrill  ;  B.  B.  Hinton  ;  Guerry  &  Son,  for 
defendant. 

Jackson,  Judge. 

At  the  Octol)er  term  of  Schley  superior  court,  Crawford, 
executor  of  William  Ross,  brought  suit  against  Sims  on  two 
promissory  notes  for  $1,736  66  each,  secured  by  mortgage  on 
the  lands  for  which  they  were  given.  To  this  action  Sims, 
among  other  things,  pleaded  an  alleged  equitable  plea  to  this 
effect:  That  the  lands  were  sold  in  1870,  at  public  outcry, 
by  Crawford,  as  executor,  and  bid  off  by  defendant ;  that  be- 
fore the  sale,  Crawford  agreed  with  him  to  let  him  have  the 
lands  for  $5,200  00,  with  this  understanding,  that  the  pro- 
ceeds were  to  go  to  Crawford's  wife  and  Ross'  children,  half  and 
half;  that  if  defendant  would  bid  offthe  land  at  that  price  and 
pay  him  the  amount  due  to  the  Ross  children,  the  other  half 
should  remain  unpaid  till  certain  Lawson  children  were 
twenty-one  years  old,  to  whom  Mrs.  Crawford  intended  to 
give  her  half;  that  these  children  are  still  minors;  that  this 
agreement  was  left  out  of  the  writings  because  they  all  thought 
it  would  be  carried  out ;  that  he  paid  at  one  time  one-third 
and  then  $500  00,  which  Crawford  received  and  repeated  the 
same  assurances ;  and  then  the  plea  prays  for  a  rescission  of 
the  contract,  and  that  Crawford  take  the  land  back  and  pay 
defendant  back  the  money  he  had  received. 

This  plea  was  demurred  to  as  having  no  equity  in  it ;  it 
was  stricken,  and  this  is  the  error  assigned.  We  agree  that 
there  is  no  equity  in  the  plea.  It  is  a  naked  effort  to  change  a 
written  contract  by  parol  evidence  to  contradict  the  written 
trade,  and  this  without  any  allegation  of  fraud  or  mistake  in 
writing  what  was  intended  to  be  written.  It  has  been  ruled 
again  and  again  that  this  cannot  be  done :  Code,  sections 
3800,  2757;  36  Georgia  Reports,  45 i. 

Judgment  affirmed. 
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Johnson  &  Smith^  plaintiffs  in  eri-or,  vs.  A.  D.  Wheelock, 

defendant  in  error. 

The  title  upon  which  claimants  relied  being  made  as  part  of  a  usurious  con- 
tract, was  void,  and  the  property  claimed  was  therefore  properly  found  sub- 
ject. 

Claims.  Deeds.  Usury.  Before  Judge  Kiddoo.  Ter- 
rell Superior  Court.     November  Term,  1875. 

Beported  in  the  decision. 

;    Ibvin  &  Gbbsham,  for  plaintiffs  in  error. 

A.  Hood;  Hoyle  &  Simmons,  for  defendant. 

Wabner,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  in  the  court 
below,  the  jury,  under  the  charge  of  the  court,  found  the  prop- 
erty subject  to  the  execution  levied  thereon.  The  claimants 
made  a  motion  for  a  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence,  contrary  to  law,  and  for  alleged 
error  in  the  charge  of  the  court;  which  motion  was  overruled, 
and  the  claimants  excepted. 

It  appears  from  the  evidence  in  the  record  that  Wheelock, 
the  plaintiff  in  fi.fa.,  obtained  a  judgment  in  Terrell  superior 
court,  at  the  November  term,  1874,  against  I^ee  &  Fulton,  on 
two  promissory  notes,  dated  15th  of  April,  1873,  which  fi,  fa. 
was  levied  on  certain  described  lots  of  land  and  other  prop- 
erty, on  the  6th  of  April,  1875,  as  the  property  of  Lee  & 
Fulton,  which  was  claimed  by  Johnson  &  Smith.  The  claim- 
ants claimed  the  property  under  a  deed  made  by  Lee  &  Ful- 
ton to  them,  dated  12th  of  December,  1872,  and  recorded  7th 
January,  1873,  and  a  deed  from  Lee  to  them,  dated  13th  De- 
oember,  1872,  and  recorded  7th  January,  1873,  and  also  un- 
der another  deed  made  by  Lee  &  Fulton,  conveying  the  prop- 
erty to  the  claimants,  dated  20th  December,  1872,  and  re- 
Corded  6th  of  January,  1873.    The  deeds  conveyed  an  abso- 
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lute  warranty  title  to  the  proj)€rty  levied  on  to  the  claimants. 
The  plaintiff's  judgment  against  Lee  &  Fulton,  the  defend- 
ants, was  of  younger  date  than  the  deeds  to  the  claimants, 
and  the  plaintiff  sought  to  subject  the  property  in  satisfaction 
thereof,  on  the  ground  that  the  conveyance  of  the  property 
was  fraudulent  in  law  a&  against  creditors,  under  the  provis- 
ions of  the  1952d  section  of  the  Code,  and  because  the  title 
to  the  property  was  void,  being  made  as  a  part  of  an  usurious 
contract.  The  evidence  shows  that  the  deeds  conveying  the 
property  were  executed  by  Lee  &  Fulton  to  tlie  claimants 
to  secure  them  for  their  indebtedness  to  the  claimants  for 
goods  purchased  of  them  from  time  to  time;  the  claimants 
did  not  go  into  the  possession  of  any  of  the  property  un- 
til the  fall  of  1874,  or  January,  1875;  the  defendants,  Lee 
&  Fulton,  after  the  deeds  were  made,  used  the  property 
conveyed  just  as  they  did  before;  the  property  described  in 
the  deeds,  was  to  be  conveyed  back  to  Lee  &  Fulton  when 
their  indebtedness  to  the  claimants  was  paid.  It  is  quite  clear 
from  the  evidence  in  the  record  that  the  claimants  charged 
the  defendants,  Lee  &  Fulton,  at  the  rate  of  one  and  a  half 
or  two  per  cent,  a  month  on  balances  due  by  ^them  on  their 
accounts;  the  exaot  amount  of  usury  paid,  does  not  appear; 
one  witness  states  that  he  does  not  think  it  was  as  much  as 
$5,000  00,  but  there  is  no  doubt  that  the  rate  of  interest  paid 
on  the  indebtedness  which  the  deeds  were  given  to  secure,  was 
more  than  seven  per  cent.,  the  legal  rate  of  interest.  One  of 
the  claimants  testified,  that  in  a  settlement  made  with  Lee  & 
Fulton  in  January,  1875,  $6,224  00  was  deducted  from  their 
account,  which  was  more  than  the  amount  of  usury  that  had 
been  charged  up  against  them.  The  law  of  force  in  this  state 
at  the  time  the  deeds  were  executed  by  Lee  &  Fulton  to  the 
claimants,  and  which  is  now  of  force,  declares  that "  All  titles 
to  property  made  as  a  part  of  an  usurious  contract,  or  to  evade 
the  laws  against  usury  are  void."  See  Sugart  V8,  Mays,  54 
Georgia  JReporia,  554,  and  Carswell  vs.  Hartridge^  55  Ibid., 
412.  In  this  case,  there  was  no  equitable  plea  filed  by  the 
claimants  alleging  that  their  deeds  were  intended  to  be  an 
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equitable  mortgage  for  the  security  of  the  debt  due  to  thera, 
by  Lee  &  Fulton,  but  they  relied  upon  their  deeds  as  convey- 
ing to  them  an  absolute  title  to  the  pn)perty.  In  view  of  the 
evidence  contained  in  the  record,  we  find  no  error  in  the 
charge  of  the  court  to  the  jury,  or  in  overruling  the  motion 
for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Mabtus  B.  Walker,  plaintiff  in  error,  va,  John  C.  Zorn, 

defendant  in  error. 

A  coant  for  mesne  profits  in  a  pending  action  of  ejectment,  is  a  suit  to  recover 
money,  and  the  plaintiff,  on  complying  with  section  3533  of  the  Code,  may 
have  process  of  garnishment,  as  in  other  cases  **  where  suit  is  pending." 

Ejectment.     Garnishment.     Before    Judge    Buchanan. 
Upson  Superior  Court.     May  Term,  1875. 

Report  unnecessary. 

Samuel  Hall  ;  William  8.  Wallace,  for  plaintiff  in 
error. 

A.  M.  Speeb  ;  Peeples  &  Howell,  for  defendant. 

Bleckley,  Judge. 

The  count  ibr  mesne  profits,  in  an  action  of  ejectment,  is  a 
claim  for  money,  and  when  such  an  action  is  pending  we  see 
no  reason  for  denying  the  plaintiff  the  remedy  of  garnish- 
nient.  The  Code  seems  broad  enough  to  embrace  all  money 
demamls,  whether  resting  on  tort  or  on  contract:  Code,  sec- 
tions 3532,  8533,  3278. 

Judgment  affirmed. 
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Wesley  Gosha,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

1.  An  infant  under  ten  years  of  age  cannot  consent  to  sexual  intercourse,  and 
the  fact  that  such  is  her  age  is  conclusive  that  the  act  is  done  forcibly  and 
against  her  will. 

2.  The  venue  of  a  crime  must  be  established  clearly  and  beyond  all  reason- 
able doubt;  and  where  there  is  no  positive  proof  that  the  offense  was  com- 
mitted in  the  county  of  Sumter,  but  the  only  proof  of  the  place  is  that  it 

.  was  within  fifty  yards  of  a  residence  in  Sumter  county,  it  does  not  affirma> 
tively  appear  with  sufficient  certainty  that  the  crime  was  committed  within 
the  jurisdiction  of  the  court,  and  therefore  a  new  trial  must  be  awarded. 

Criminal  law.  Rape.  In&nt  Venue.  Before  Judge 
Clare.    Sumter  Superior  Court    October  Term,  1875. 

Reported  in  the  opinion. 

Allen  Fort  ;  J.  R.  McCleskey,  for  plaintiff  in  error. 

C.  F.  Crisp,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  defendant  was  indicted  and  found  guilty  of  rape.  He 
moved  for  a  new  trial,  and  error  is  assigned  here  on  two 
grounds:  first,  that  the  court  erred  in  charging  that  a  female 
child  under  t€n  years  of  age  could  not  consent  to  sexual  in- 
tercourse, so  as  to  show  that  the  act  was  not  done  forcibly  or 
against  her  will,  there  being  some  proof  of  her  consent ;  and 
secondly,  because  the  venue  was  not  suiBciently  proven  ;  and 
these  are  the  two  questions  the  record  before  us  makes. 

1.  As  to  the  first  question,  the  rule  at  common  law  is  well 
established,  and  we  think  founded  in  wisdom:  See  4  Black- 
stone,  (Cooley)  210,  212.  It  has  also,  in  effect,  received  the 
sanction  of  this  court:  Stephens  vs.  The  State,  11  Georgia  Re- 
ports,  238.  We  shall  not  disturb  it.  That  rule  is,  that  her 
tender  years  concludes  the  question — she  cannot  consent. 

2.  In  respect  to  the  second  point,  we  think  that  it  does  not 
appear  affirmatively,  with  sufficient  certainty,  that  the  crime 
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was  committed  in  the  county  of  Sumter.     There  is  no  posi* 
tive  proof  in  the  record  of  the  precise  locui — the  place  where 
it  occurred.     It  was  within  fifty  yards  of  a  residence,  and  that 
residence  was  within  the  county  of  Sumter;  but  there  is  no 
proof  whether  on  the  line,  or  near  the  line,  or  in  the  centre,  or 
in  what  part  of  the  county  that  residence  was.     It  might  have 
been  within  twenty  yards  of  the  line.     We  are  constrained, 
therefore,  to  grant  a  new  trial  in  this  case  on  this  ground, 
and  do  so  the  more  readily  because  we  think  that  the  court 
below  was  rather  severe  in  the  penalty  inflicted,  twenty  years 
in  the  penitentiary.     The  defendant  was  only  some  sixteen 
fears  old ;  the  girl  probably  did  consent;  and  while  the  law 
renders  that  no  justification,  as  she  was  under  ten,  yet,  per- 
haps, it  should  so  mitigate  the  crime  as  to  make  the  punish- 
ment lighter.     At  all  events,  we  give  him  another  opportu- 
nity of  being  heard  before  the  jury  and  of  appeal  to  the  ten- 
der mercies  of  the  court  below.     The  parties  all  belong  to 
the  colored  population  of  our  state,  who,  owing  to  their  ig- 
norance, as  a  general  rule,  should  have  justice  administered 
to  them  tempered  with  much  mercy. 
Judgment  reversed. 


He5ry  H.  Davis  d  cd.,  plaintiffs  in  error,  vs.  Benjamin 
Davis,  executor  de  son  tort,  defendant  in  error. 

Complainants,  as  heirs-at-law,  cannot  maintain  a  bill  against  defendant, 
w  an  execntor  de  son  fofi,  for  property  conveyed  to  him  by  their  ancestor 
doling  life,  the  deed  being  alleged  to  have  been  procured  through  fraud ; 
^itir,  if  they  were  creditors,  and  there  was  no  administration. 

Administrators  and  executors.  Debtor  and  creditor.  Be- 
fore Judge  KiDDOO.  Randolph  Superior  Court.  May  Term, 
1876. 

Reported  in  the  decision. 

H.  &  I.  L.  Fielder,  for  plaintifib  in  error. 
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B.  S.  WoRRiLL,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de 
fendant  as  executor  de  son  tort  of  Mary  Davis,  deceased,  al 
leging  that  the  said  Mary  died  intestate,  entitled  to  certai 
personal  estate  in  money,  of  the  value  of  $1,600  00,  whic! 
was  in  the  hands  of  the  defendant  at  the  time  of  her  death 
either  as  a  loan  or  deposit ;  that  no  administration  has  bee: 
1 1  had  on  her  estate,  and  that  the  defendant,  without  legal  war 

rant  or  authority,  has  possession  of  said  estate  in  money,  an< 
claims  the  same  as  his  own  right  and  property,  and  refuses  t 
pay  the  same  to  complainauts,  who  are  the  heirs  and  distrib 
utees  of  said  Mary  Davis,  deceased,  but  has  wrongfully  ap 
propriated  and  converted  the  same  to  his  own  use;  wherefor 
the  complainants  pray  that  the  defendant  may  account  forsai( 
estate  in  his  hands,  and  be  decreed  to  pay  the  same  to  them 

5  On  the  trial  of  the  case,  the  jury,  under  the  charge  of  th 

.1  court,  found  a  verdict  in  favor  of  the  complainants,  for  th 

sum  of  $1,953  75.     The  defendant  made  a  motion  for  a  ne\ 

•  trial  on  the  several  grounds  therein  set  forth,  which   wa 

granted  by  the  court,  and  the  complainants  excepted. 

It  appears  from  the  evidence  in  tlie  record,  that  in  June 
1859,  the  decease<l,  Mary  Davis,  who  was  the  mother  of  tlr 
defendant,  executed  and  delivered  to  him  a  deed  in  consider 

\  ation  of  natural  love  and  affection,  by  which  she  gave  unt< 

him  the  money  arising  from  a  certain  described  judgment 
and  two  notes  therein  paentioned,  which  is  the  money  nov 
sued  for,  and  that  the  defendant  claimed  the  money  as  hi 
own  property  under  tliat  deed.  The  complainants  attackec 
that  deed  on  the  groimd  that  it  was  fraudulently  procured  b] 
the  defendant  from  his  mother.  The  evidence  in  relation  t( 
this  point  in  the  case  was  conflicting.  Mary  Davis,  th< 
mother  of  defendant  and  maker  of  the  deed  of  gift,  died  ii 
June,  1871,  twelve  years  after  the  making  thereof,  and  tin 
main  question  in  the  case  is,  whether  the  defendant  was  liabh 
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to  be  8ue<l  for  the  money  in  his  hands^  by  the  complainants, 
as  an  executor  de  son  toH,  The  244 Ist  section  of  the  Cotle, 
declares  that  "If  any  {lerson,  without  authority  of  law, 
wrongfully  meddles  with,  or  converts  to  his  own  use,  the  per- 
sonalty of  a  deceased  individual,  whose  estate  has  no  legal 
representative,  he  shall  be  held  and  deemed  an  executor  in 
his  own  wrong,  and  as  such  shall  be  liable  to  the  cre<litors  and 
heirs,  or  legatees  of  such  estate,  for  double  the  value  of  the 
property  so  possessed  or  converted  by  him;  nor  shall  such 
executor  be  allowed  to  set-off  any  debt  due  to  him  by  the  de- 
ceased, or  voluntarily  paid  by  him  out  of  the  assets."  It  is 
quite  apparent  from  the  evidence  in  the  record,  that  the  de- 
fendant did  not  convert  the  money  claimed  by  the  complain- 
ants to  his  own  use,  after  the  death  of  Mary  Davis.  If  he 
vnvngfully  converted  it  to  his  own  use  at  all,  that  conversion 
took  place,  as  against  the  rights  of  Mary  Davis,  twelve  years 
before  her  death,  and  if  the  defendant  acquired  no  title  to  the 
property,  she  could  have  sued  for  it  in  her  lifetime,  or  her  ad- 
ministrator would  have  been  the  proper  |)er«on  to  have  sued 
for  it  after  her  death  for  the  benefit  of  her  heirs,  and  creditors, 
if  any. 

If  Mary  Davis,  the  decedent,  had  conveyed  the  property  to 
the  defendant  to  defraud    her   creditors,   they   could    have 
reached  it  in  his  hands  during  her  life,  and  also  might  have 
reached  it  in  his  hands  after  her  death,  by  suing  him  as  exe- 
cutor de  son  tortf  as  was  held  in  the  case  of  Clayton  vs.  Tuck- 
er, 20  Georgia  BepoiiSf  464,  provided  there  was  no  adminis- 
tration on  her  estate.    But  the  complainants  are  not  creditors 
seeking  to  set  aside  a  fraudulent  conveyance  made  by  the  de- 
ceased to  the  defendant  for  the  purpose  of  defrauding  them, 
but  tliey  are  the  heirs  of  the  deceased,  seeking  to  recover 
money  from  the  defendant  as  an  executor  de  son  tort,  which 
they  allege  he  w^rongfully  converted  to  his  own  use  as  against 
the  rights  of  the  deceased,  Mary  Davis,  through  whom  they 
claim,  twelve  years  before  her  deaih.     In  other  words,  they 
allege  that  the  defendant  became  indebted  to  Mary  Davis 
$1)600  00  for  money  which  he  wrongftilly  appropriated  and 
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converted  to  his  own  use  twelve  years  before  her  death.  In 
our  judgment,  the  defendant  was  not  liable  to  the  complain- 
ants as  an  executor  de  son  tort  under  the  provisions  of  the 
2441st  section  of  the  Code,  on  the  statement  of  facts  disclosed 
in  the  record. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Lemuel  T.  Downing  et  al.f  plaintiffs  in  error,  vs.  John 
Peabodv,  administrator,  defendant  in  error. 

1.  A  private  contract  made  with  a  guardian  for  the  purchase  of  the  ward's 
land  for  a  stipulated  price,  at  a  future  public  sale,  under  a  proper  leave 
from  the  ordinary,  is  contrary  to  public  policy:  Code,  sections  1828,  2566; 
9  Georgia  Reports,  114;  22  Ibid.,  t^j;  46  Ibid,,  ^4. 

2.  Money  advanced  to  a  guardian  upon  such  a  contract,  in  anticipation  of  a 
sale  which  he  did  not  live  to  consummate,  cannot,  as  against  the  ward,  be 
treated  as  a  payment  to  a  succeeding  guardian,  on  a  legal  public  sale  of  the 
land  made  by  the  latter  to  the  same  persons  who  advanced  the  money,  even 
though  by  agreement  between  the  second  guardian  and  the  purchasers 
when  the  ^eed  was  made,  the  advance  to  the  former  guardian  was  consid- 
ered equivalent  to  cash,  and  as  present  payment. 

3.  In  the  application  of  the  foregoing  principles,  it  makes  no  difiference  that 
the  second  guardian  was  surety  on  the  guardianship  bond  of  the  first,  and 
was  also  his  business  partner;  that  the  money  advanced  came  in  to  the  part- 
nership business  so  as  to  create  a  debt  for  it  against  the  firm,  which  debt 
survived  against  the  second  guardian  as  surviving  copartner,  and  that  the 
firm  assets  came  into  his  possession,  and  were  in  his  possession,  when,  as 
guardian,  he  sold  and'  conveyed  the  ward's  land. 

4.  The  ward  having  died,  his  administrator  is  entitled  to  maintain  a  bill  in 
equity  against  the  second  guardian  and  the  purchasers,  to  compel  actual 
pa3rment  of  the  purchase  money  thus  left  un()aid,  the  purchasers  stiU  re- 
taining the  land  and  making  no  claim  to  rescind  the  contract  of  purchase. 

Guardian  and  ward.  Contracts.  Before  Judge  Under- 
wood.    Muscogee  Superior  Court.     May  Term,  1875. 

Upon  the  trial,  the  court  charged  the  jury,  amongst  other 
things,  as  follows : 

^'That  neither  the  case  made  by  the  complainant,  nor  that 
made  by  the  defendants,  raised  the  question  whether  the  pri- 
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vate  agreemeut  for  a  sale^  made  by  King,  was  binding  and 
valid  against  the  guardian,  McEendree." 

''That  a  payment  in  advance  to  King,  as  guardian,  upon  a 
sale  of  property  of  the  ward,  to  be  afterwards  made  by  King, 
as  guardian,  is  not  a  payment  to  McKendree,  as  guardian, 
upon  a  sale  made  by  McKendree,  as  guardian,  afterwards, 
and  afler  the  death  of  King.  That  the  purchasers  at  the 
sale  made  by  McKendree,  as  guardian,  if  put  in  possession  of 
the  property  under  and  from  McKendree,  as  guardian,  will 
be  bound  to  respond  for  tlie  unpaid  purchase  money  except 
in  so  far  as  the  guardian  has  properly  paid  money  to  and  for 
the  use  of  the  ward/' 

To  this  charge  the  defendants  excepted.  The  jury  found 
for  the  complainant.  Defendants  assign  error  upon  the  above 
ground  of  exception. 

For  the  remaining  &cts  see  the  opinion. 

H.  L.  Bbnning  ;  L.  T.  Downing,  for  plaintiffs  in  error. 
PsABODY  &  Bbannon,  for  defendant. 

Bleckley,  Judge. 

King  was  the  guardian  of  a  minor  who  owned  certain  real 
estate.  He  agreed  privately  with  Downing  and  Peterson  for 
the  sale  of  it,  at  a  stipulated  price,  $945  00.  In  order  to 
make  a  legal  title  it  was  understood  that  leave  was  to  be  ob- 
tained from  the  ordinary,  and  the  sale  was  to  be  advertised 
and  made  publicly,  according  to  law.  After  obtaining  leave 
from  the  ordinary.  King  advertised  the  sale,  and  while  the 
idvertisemeut  was  running,  called  upon  Downing  to  advance 
$800  00,  of  the  agreed  price.  Downing  made  the  advance, 
and  King  died  before  the  property  was  brought  to  sale.  Mc- 
Kendree then  obtained  letters  of  guardianship,  advertised  the 
property,  and  sold  it  legally.  Downing  and  Patterson  be- 
came the  purchasers  at  the  same  price  which  had  originally 
been  agreed  upon  with  King.  When  the  deed  was  made  by 
MoKendree,  they  insisted  that  the  advance  of  8800  00  to 
King  should  be  treated  as  a  payment  of  that  much  of  the 
Vol.  lvi.  4. 
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purchase  money,  to  which  McKendree  assented,  executing  the 
deed  upon  the  payment  to  him  of  the  balance,  $145  00  The 
ward  died,  and  Peabody  administered  upon  his  estate;  after 
which,  as  such  administrator,  he  filed  this  bill  against  McKen- 
dree, Downing  and  Patterson,  to  recover  the  $800  00  as  un- 
paid purchase  money. 

1.  The  private  contract  with  King  was  contrary  to  public 
policy.  Although,  according  to  the  evidence,  the  price  agreed 
upon  was  not  only  fair,  but  in  excess  of  the  value  of  the  prop- 
erty, still,  the  rule  of  law  was  violated.  See  the  cases  cited 
in  the  syllabus. 

2.  Independently  of  the  question  of  public  policy,  we  think 
the  advance  to  King  cannot  be  treated  as  payment  The 
purchasers  contend  that  the  office  of  guardian  is  the  same 
offii'e  though  incumbents  change,  and  that  a  successor  in  the 
trust  is  bound  by  the  acts  of  his  predecessor.  This  is  doubt- 
less true  for  many  purposes;  as,  for  instance,  if  the  first  guar- 
dian had  completed  the  sale,  making  it  in  all  respects  legal, 
and  had  received  a  part  of  the  purchase  money,  leaving  the 
deed  unexecuted  and  the  balance  of  purchase  money  unpaid, 
the  successor,  upon  receiving  such  balance,  might  be  compelled 
to  execute  title,  the  same  as  if  the  sale  had  been  his  own  and 
he  had  received  all  the  purchase  money.  In  such  a  transac- 
dion  the  guardianship-trust  would  have  been  properly  repre- 
•-sciited,  as  to  part  of  it,  by  one  guardian,  and,  as  to  part,  by 
another.  But  that  is  not  the  case  before  us.  As  to  the  money 
advanced  to  King,  that  did  not  become  the  ward's  money ;  it 
did  not  pass  under  the  protection  of  the  guardian's  bond;  in 
spi^  of  the  illegal  agreement  concerning  it,  it  was  simply  an 
advance  to  King  as  an  individual ;  the  ward's  title  to  his 
property  had  not  been  divested;  and  the  ward  could  not  be 
owner  of  both  the  property  and  the  money.  The  receipt  of 
tlie  money  was  not  a  representative  act;  it  was  not  an  act  for 
which  the  law  provides;  it  was  not  an  act  for  which  King,  as 
guardian,  was  i*esponsible;  it  was  not  an  act,  which,  as  against 
the  ward,  can  l)e  made  available  for  any  purpose  in  favor  of 
those  who  particfpated  in  it. 
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3.  McKendree  was  King's  surety  on  the  guardianship  bond ; 
aud  was  also  his  partner  in  business,  under  the  firm  name  of 
McKendree  &>  King.  The  $800  00  advanced  to  King  was 
brought,  it  seems,  by  him  into  the  partnership  business;  and, 
on  his  death,  the  firm  assets  remained  in  McKendree's  pos- 
session as  surviving  partner.  He,  doubtless,  had  this  posses- 
sion when,  as  guardian,  he  sold  and  conveyed  the  ward's  prop- 
erty. We  do  not  think  these  facts  make  any  difference.  Giv- 
ing (hem  the  fullest  possible  effect,  they  would  amount  simply 
to  this,  that  the  $800  00  constituted  a  debt  against  McKen- 
dree as  surviving  copartner,  and  that  he  had  assets  of  the  firm, 
a  part  of  which  were  the  pr(»ceeds  of  this  identical  fund,  or 
perhaps  the  fund  itself.  He  could  not  use  his  ward's  property 
to  pay  either  a  partnership  debt  or  his  own  individual  debt ; 
and  there  is  no  pretext  that,  as  guardian,  he  purchased  any 
portion  of  the  partnership  effects,  or  took  any  steps  to  sul)sti- 
tute  them  in  place  of  the  ward's  property,  even  if  it  would 
have  been  competent  for  him  to  do  so. 

4.  The  ward  having  died,  his  administrator  is  entitled  to 
comptl  payment  of  the  unpaid  purchase  money,  and  for  that 
purpose  this  bill,  we  think,  was  proper.  It  alleges  the  insol- 
vency of  McKendree  and  that  is  admitted.  But  even  if  he 
werejiot  insolvent,  he  has  failed  in  his  duty  in  not  making  a 
collection,  and  for  that  reason  might  very  well  be  made  jointly 
liable  with  the  purchasers  from  whom  he  ought  to  have  col- 
lected. It  is  more  equitable  that  the  defendants  in  this  bill 
shonid  respond  to  the  administrator  than  that  McKendree's 
surety  should  do  so.  The  purchasers  retain  the  land  without 
having  legally  paid  for  it,  in  full ;  and  they  make  no  claim  to 
rescind  the  contract  of  purchase  for  fraud  or  any  other  reason. 
I'he  decree  rendered  against  the  defendants  was  altogether  as 
Was  it  could  have  been  made.  They  were  allowed  credit. 
Dot  only  for  all  amounts  that  went  to  the  ward's  benefit  from 
cither  guardian,  but  for  a  small  excess  on  their  bid  over  the 
real  value  of  the  property.  The  allowance  of  this  excess  was 
by  consent,  an<l  was,  we  think,  liberal  and  proper. 

Judgment  affirmed. 
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Rachel  Crowder,  plaintiff  in  error,  va.  The  State  of 

Georgia,  defendant  in  error. 

Though  confessions  alone  will  not  authorize  a  conviction,  yet  when  the  as- 
sistance furnished  the  prisoners  to  escape  from  jail  were  two  augers,  to 
one  of  which  the  defendant  had  peculiar  access,  and  when  the  defend- 
ant frequently  visited  the  jail  to  see  her  husband,  who  was  one  of  the  pris- 
oners, and  in  whose  cell  the  augers  were  used,  and  made  repeated  confes- 
sions to  various  persons  of  her  guilt  and  her  connection  with  the  augers, 
and  where  she  got  them,  such  repeated  confessions,  in  connection  with  her 
peculiar  access  to  one  of  the  augers  and  to  the  jail  to  visit  her  husband, 
will  authorize  her  conviction ;  and  this  court  will  not  control  the  discretion 
of  the  court  below  in  refusing  to  grant  a  new  trial. 

Criminal  law.  Confessions.  Before  Judge  Kiddoo.  Ter- 
rell Superior  Court.     November  Terra,  1875. 

Re|>orted  in  the  opinion. 

A.  Hood;  T.  J.  Pickett,  for  plaintiff  in  error. 

James  T.  Flewellen,  solicitor  general,  by  brief,  for  the 
state. 

Jackson,  Judge. 

Rachel  Crowder  was  indicted  for  assisting  her  husband^  m 
prisoner  in  jail,  to  escape.  She  confessed  the  crime  to  severaJ 
witnesses,  and  was  convicted.  A  motion  was  made  for  a  new 
trial,  but  refused,  and  the  case  is  before  us  on  the  single  ques- 
tion, is  there  evidence  enough  to  sustain  the  verdict?  She 
cooked  for  a  gentleman  to  whom  one  of  the  augers  furnished 
the  prisoner  belonged,  and  had  access  to  it  where  be  kept  it 
hanging  in  the  dining  room.  She  visited  the  jail  verj  often 
to  see  her  husband,  and  had  every  opportunity  to  convey  tlie 
two  augers  used  to  the  jail.  The  augers  were  used  in  her 
husband's  cell.  We  have  no  doubt  of  her  guilt,  and  think 
the  confessions  sufficiently  corroborated  by  these  circumstances 
to  sustain  the  legality  of  the  finding. 

Judgment  affirmed. 
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Peter  C.  Wilkin,  plaintiff  in  error,  vs.  Gilford  Boykin, 

defendant  in  error. 

Although  an  action  be  brought  in  the  statutory  form  for  personalty  which  is 
alleged  to  be  in  possession  of  the  defendant,  yet,  if  the  proof  show  a  con- 
version by  such  defendant  prior  to  the  commencement  of  suit,  a  non-suit 
should  not  be  ordered.  * 


• 


Trover.  Pleadings.  Before  Judge  Kiddoo.  Miller  Su- 
perior Court.     October  Term,  1875. 

Reported  in  the  decision. 

I.  A.  Bush,  by  Jackson  &  Lumpkin,  for  plaintiff  in  error. 

A.  Hood;  Hoyle  &  Simmons,  for  defendant. 

WarneRj^  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant in  the  statutory  form,  to  recover  the  possession  of  a 
bale  of  cotton  of  the  alleged  value  of  ?60  00.  The  defend- 
ant fiie<l  a  plea  of  the  general  issue  of  not  guilty,  and  that  the 
defendant  was  not  in  possession  of  said  bale  of  cotton  at  the 
time  of  the  commencement  of  the  plaintiff's  action.  It  ap- 
pears from  the  evidenc*e  in  the  record  that,  in  the  fall  of  1874 
the  defendant  sued  out  a  possessory  warrant  against  the 
plaintiff  for  the  bale  of  cotton  in  dispute,  and  on  the  trial 
thereof  before  the  justice,  the  possession  of  the  cotton  was 
awarded  to  the  defendant  in  this  suit,  ou  his  giving  bond  and 
stKJiirity  for  its  forthcoming,  as  provided  by  the  statute  iu 
SQch  cases.  The  plaintiff  proved  at  the  trial  that  he  bought 
the  bale  of  cotton  from  Holt  in  the  fall  of  1874,  and  paid 
therefor  $41  75,  and  that  it  was  worth  that  amount;  that  he 
bought  it  in  his  usual  trade  as  a  cotton  buyer.  Holt  testified 
that  he  sold  the  bale  of  cotton  to  the  plaintiff,  and  that  it  was 
the  joint  property  of  himself  and  defendant;  that  it  was  sold 
by  him,  by  the  direction  of  defendant,  who  said  that  there 
were  so  many  fi.  fas.  against  him  that  he  was  afraid  to  seH  it, 
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as  it  might  be  levied  oa.  It  was  also  proven  that  afler  the 
defendant  got  possession  of  the  bale  of  cotton  under  the  pos- 
sessory warrant,  that  he  said  he  was  going  to  let  Cothran 
have  it,  and  rolled  it  over  to  Cothran's  store,  and  it  atler- 
•  wards  disappeared.  The  plaintiff  here  closed  his  evidence, 
and  the  defendant  made  a  motion  for  a  non-suit  on  the  ground 
that  the  plaintiff  had  not  shown  that  the  defendalSt  was  in 
possession  of  the  bale  of  cotton  sued  for  at  the  time  of  the 
commencement  of  the  plaintiff's  action,  which  motion  the 
court  sustained  and  oon-suited  the  plaintiff's  case,  whereu[)on 
the  plaintiff  excepted. 

This  form  of  action,  as  prescribed  by  the  3390th  section  of 
the  Code,  for  the  recovery  of  personal  property,  was  intended 
to  simplify  the  pleadings  in  that  class  of  cases,  and  to  allow 
such  evidence  to  be  introduced  under  it  as  would  have  enti- 
tled the  plaintiff  to  recover  in  an  action  of  trover,  inasmuch 
as  the  verdicts  and  judgments  in  the  suits  brought  under  that 
form  may  be  the  same  as  in  actions  of  trover.  It  would  have 
been  competent,  therefore,  for  the  plaintiff  to  prove  that  the 
defendant  had  possession  of  the  cotton  before  the  commence- 
ment of  the  action  and  had  converted  the  same  to  his  own 
use,  the  more  especially  as  in  this  case  the  cotton  was  turned 
over  to  the  possession  of  the  defendant  under  the  possessory 
warrant,  to  abide  the  result  of  such  suit  as  the  plaintiff  might 
institute  therefor.  The  evidence  shows  that  the  defendant 
had  possession  of  the  cotton,  and  ha<]  converted  it  before  the 
commencement  of  the  action,  and  the  plaintiff  was  entitled  to 
recover  the  proven  value  thereof,  although  the  defendant  may 
not  have  had  the  actual  possession  of  it  at  the  time  of  the 
commencement  of  the  action.  In  our  judgment,  the  court 
erred  in  non-suiting  the  plaintiff's  case  on  the  statement  of 
fects  disclosed  in  the  record. 

Let  the  judgment  of  the  court  below  be  reversed. 
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BoBEBT  Wagner,  guardian,  plaintiff  in  error,  v«.  David  P. 

Robinson^  defendant  in  error. 

L  In  a  suit  to  charge  a  wife's  estate  for  services,  where,  at  the  trial,  the  hus- 
band is  dead  and  the  wife  insane,  the  plaintifif  is  an  incompetent  witness  to 
prove  that  the  services  were  rendered  with  their  knowledge,  consent  and 
approbation,  or  to  prove  a  contract  wi^  the  husband  in  respect  to  the  ser- 
vices, 

3.  A  charge  not  applicable  to  the  facts,  in  view  of  the  main  issue,  should  not 
be  given. 

3.  Nor  should  a  charge  be  given  without,  at  least,  prima  facie  evidence  on 
which  to  base  it. 

4*  The  law  of  trusts  and  trust  estates  ought  not  to  be  given  to  the  jury  unless 
there  is  some  evidence  of  a  trust ;  but  if  given,  whether  correctly  or  not,  a 
new  trial  will  not  be  granted  if  the  verdict  is  clearly  right, 

5.  A  married  woman's  property  is  not  liable  for  the  wages  of  an  overseer 
hired  by  her  husband  to  superintend  her  plantations,  where  there  is  no  evi- 
dence that  the  credit  was  not  given  to  the  husband  personally,  or  that  he 
was  not  farming  the  plantations  on  his  own  account,  or  that  he  acted  as  his 
ivife's  trustee,  or  that  she  received  the  crops,  or  was  otherwise  benefited  by 

tlie  services  rendered. 

Witness.  Charge  of  court.  Trusts.  Husband  and  wife. 
So  fore  Judge  Pate.  Laurens  Superior  Court.  October  Term, 
1874. 

Iteported  in  the  opinion. 

BowELL  &  Denmark,  by  Z.  D.  Harrison,  for  plaiutiff 
^    error. 

^0  appearance  for  defendant. 

3I.ECKLEY,  Judge. 

An  overseer  sued  for  wages.     The  action  was  brought  first 

®€^inst  Vigal,  as  for  a  debt  owing  by  him,  individually.  The 

declaration  was  afterwards  amended,  so  as  to  make  him  de- 

fetidant  as  trustee  for  his  wife;  and  the  effort  of  the  plaintiff, 

^n  the  trial,  was  to  establisii  a  contract  with  him  as  trustee, 

^nd  recover  against  the  trust  estate.     Pending  the  suit,  Vigal 

died;  and  his  wife  being  a  lunatic,  Wayne,  as  her  guardian, 

^  made  a  party  in  his  stead. 


]] 
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It  appeared  in  evidence  that  the  plaintiff  was  hired  bj 
Vigal  and  served  as  overseer  on  plantations  belonging  to  Mrs. 
Vigal.  Whether  the  property  was  lield  in  trusty  and  if  so, 
whether  Vigal  or  some  other  person  was  trustee^  was  not 
shown.  It  did  not  appear  that  Mrs.  Vigal  had  anything  to 
do  with  the  plaintiff,  or  his  services,  or  that  she  received  the 
crops  made  on  her  plantations,  or  took  the  benefit  of  the  plain- 
tiff's services  in  any  manner  whatever.  There  was  no  evi- 
dence that  either  the  plaintiff  or  Vigal  acted  for  the  benefit 
of  her  or  her  estate.  All  that  connected  her  with  the  matter, 
was  that  she  was  owner  of  the  plantations  and  the  wife  of 
Vigal. 

1.  Tiie  plaintiff  proved  by  several  witnesses  the  valne  of 
his  services,  and  that  Vigal  said  they  were  satisfactory.  He 
offered  himself  as  a  witness  to  prove  the  contract  with  Vigal; 
and  upon  toeing  rejected  by  the  coart  on  the  ground  that  Vigal 
was  dead  and  Mrs.  Vigal  insane,  he  again  offered  himself  to 
prove  the  value  of  his  services,  and  that  they  were  rendered 
with  the  knowledge,  consent  and  approbation  of  both  Vigal 
and  Mrs.  Vigal.  He  was  again  rejected  for  the  same  reason. 
It  is  possible  that  he  was  competent  to  testify  as  to  the  valae 
of  his  services;  but  if  so,  it  was  a  harmless  error  to  rule  out 
that  part  of  his  proposed  evidence.  The  value  was  already 
proven  by  several  other  witnesses  introduced  by  himself,  and 
tliere  was  no  evidence  from  the  other  side  in  reply.  The 
point  of  value  was  not  where  the  case  pressed.  If  the  plain- 
tiff could  have  recovered  at  all,  he  would  have  recovered 
entuigh.  Under  the  Code  he  was  certainly  incompetent  to 
prove  a  contract  with  Vigal,  who  was  dead.  We  think  he 
was  equally  incompetent  to  prove  knowledge,  consent  and  ap- 
probation on  the  part  of  Vigal  and  wife  in  respect  to  the  ser- 
vices rendered.  They  could  not  be  heard  in  answer  to  him 
on  these  matters  any  more  than  on  the  express  contract,  one 
being  dead  and  the  other  insane.  Knowledge,  consent  and 
approbation  could  be  material  only  as  elements  of  implied 
contract  Proof  of  what  was  said  and  done  by  way  of  ex- 
press agreement,  might  as  well  be  admitted,  as  proof  of  mental 
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stated  which  the  witness  could  not  have  known,  except  by  in* 
ferring  them  from  what  was  said  and  done,  or  from  other  less 
decisive  indications. 

2.  The  plaintiff  requester!  the  court  to  charge  the  jury  that 
when  services  are  performed  at  another's  instance,  without  an 
agreement  as  to  price,  the  law  implies  that  they  are  to  be  paid 
forat  what  they  are  reasonably  worth.  Ordinarily,  this  charge 
would  have  l)een  proper,  but  in  the  present  case  it  needed 
ameDdment  in  one  important  particular.  Paid  for  by  whom  ? 
It  is  not  stated,  and  there  lay  the  whole  controversy.  The 
guardian  of  Mrs.  Vigal  defended  this  suit  on  the  one  ground 
that  his  ward's  property  was  not  liable  for  the  plaintiff's  wa- 
ges. This  was  the  plea  and  the  sole  defense.  Had  the  re- 
quest to  charge  stated  that  the  law  implies  the  services  are  to 
be  paid  for  by  the  employer  at  what  they  are  reasonably  worth, 
it  would  have  been  unobjectionable.  But  without  that  am- 
plification it  lacked  adjustment  to  the  exigencies  of  the  case, 
and  the  refusal  to  give  it  to  the  jury  was  not  error. 

3.  Another  request  to  charge  was  made  and  refused,  and 
we  think  proj)erly  refused,  for  the  reason,  at  h*ast,  that  there 
^as  no  evidence  on  which  to  base  it.  It  was,  that  if  the 
plaintiff  performed  services  as  ovei'seer  for  the  l)enefit  of  Mrs. 
Vigal,  be  was,  in  equity,  entitled  to  payment  out  of  her  es- 
^and  if  the  case  was  made  out,  recovery  might  be  had  at 
'a'^.  There  is  no  evidence  in  the  record  that  the  services 
were  for  Mrs.  Vigal's  benefit. 

4.  The  court  charged  tliat  if  Mrs.  Vigal  owned  a  trust 
^te,  and  Vigal  was  her  trustee,  and  he,  as  such,  contracted 
wjtb  the  plaintiff  to  oversee  the  trust  estate,  and  tlie  ordinary 
dul  not  approve  the  ocmtract,  the  plaintiff  was  not  entitled  to 
^ver.  The  court  sliould  not  have  made  any  such  charge 
^  this,  there  being  absolutely  no  evidence  that  Mrs.  Vigal 
owned  any  trust  estate,  or  that  Vigal  was  her  trustee,  or  acted 
>Q  that  capacity  in  employing  the  plaintiff.  The  charge 
Wng  thus  erroneous  for  irrelevancy,  it  is  of  no  consequence 
whether  what  it  lays  down  in  reference  to  the  ordinary's  ap- 
proval be  law  or  not.     It  may  be  that  the  act  of  1866,  Code, 
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section  2331,  is  to  be  construed  as  requiring  such  approval,  in 
order  to  charge  trust  estates,  in  all  cases  of  contract  by  trus- 
tees for  labor  or  service.  We  do  not  find  it  necessary  to  de- 
cide the  question  now,  and  it  is  one  of  too  much  difficulty  and 
importance  to  decide  needlessly. 

5.  The  verdict  below  was  for  the  defendant,  and  the  judge 
granted  a  new  trial  for  suppose<l  error  in  refusing  to  charge 
as  requested  and  in  the  charge  given.  While  there  was  error 
in  the  charge  given,  it  was  not  error,  as  we  have  seen,  against 
the  plaintiff.  The  evidence  made  no  case  whatever  against 
Mrs.  Vigal  or  her  property.  The  verdict  of  the  jury  was 
right.  The  plaintiff  hired  himself  to  Vigal,  and  he  must 
look  to  Vigal  or  his  estate  for  compensation.  To  him,  doubt- 
less, the  credit  was  given ;  for  the  plaintiff,  at  fii*st,  brought 
suit  against  him  individually,  and  it  seems  to  have  been  an 
after-thought  to  attempt  charging  him  as  trustee.  When  a 
husband  farms  upon  his  wife's  land,  it  does  not  follow  that  he 
is  her  trustee  or  her  agent,  or  that  he  is  conducting  farming 
operations  for  her.  These  facts,  if  true,  are  to  be  proved  and 
not  guessed  at.  The  ownership  of  land  is  one  thing,  and 
farming  or  planting  another.  What  the  husband  does,  is  to 
be  presumed  to  be  done  for  himself  and  on  his  own  account, 
whether  he  uses  his  wife's  land  or  that  of  some  other  owner. 
If  it  were  otherwise  in  this  case,  it  would  most  probably  have 
been  susceptible  of  proof  by  competent  evidence.  The  jury 
could  not  consistently,  with  the  facts  before  them,  have  found* 
any  other  verdict  than  the  one  they  did  find,  under  any  legal 
charge  that  the  court  could  have  given.  For  that  reason,  we 
reverse  the  judgment  granting  a  new  trial,  and  leave  the  ver- 
dict to  stand. 

Judgment  reverseil. 
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Charlbs  a.  Sindall  d  al.,  plaintiffs  in  error,  vs.  H.  C. 
Thackeb  &  Company  e^o/.,  defendants  in  error. 

(Bleckley,  Judge,  having  been  of  counsel  in  this  case,  did  not  preside.) 

1.  The  return  of  service  by  the  United  States  marshal  should  be  treated  as 
conclusive  of  such  service  by  the  state  courts.  Our  own  sheriff's  returns 
are  so  treated  in  courts  other  than  where  they  are  rendered,  and  in  the 
courts  where  rendered,  they  can  be  traversed  only  by  making  the  sheriff 
a  party. 

2.  ^^^lilst  the  residence  of  the  family  is  the  legal  venue  of  the  husband  and 
father,  it  is  the  residence  he,  as  the  head  of  the  family,  selects ;  nor  can  his 
wife,  in  his  absence  and  without  his  assent,  change  that  residence  so  as  to 
change  his  venue. 

3.  Service  at  the  house  where  he  left  his  family,  especially  when  that  family 
are  still  in  the  same  city,  and  where,  though  the  wife  has  sold  the  house 
and  furniture,  she  has  not  delivered  all  the  latter  and  parted  with  posses- 
sion of  the  house,  is  good  service,  and  particularly  if  a  member  of  the 
family  was  still  at  the  house  and  received  and  handed  it  to  the  defendant's 
attorney. 

4.  Appearance  of  the  defendant  and  plea  to  the  merits  will  cure  all  irregular- 
ities, if  there  be  any,  in  the  service,  and  whilst  a  defendant  cannot  give 
jvisdiction  to  a  court  which  has  none  so  as  to  bind  third  persons,  such  as 
other  creditors  of  his,  yet  when  the  legal  residence  of  the  defendant,  at 
the  time  of  service,  is  in  the  jurisdiction,  and  he  has  been  served,  though 
It  may  be  irregularly,  his  appearance  and  plea  in  such  a  case  will  operate 
to  cure  the  irregularity  in  respect  to  everybody. 

5.  A  charge  of  the  court  that  a  judgment  attacked  for  fraud  and  collusion 
°**y  he  good  in  part,  though  fraudulently  procured  as  a  whole,  does  not 
"'"t  the  party  against  whom  it  is  made,  if  the  jury,  on  a  fair  presentation 
<^'  the  issue  of  fraud  or  no  fraud,  find  none  at  all,  and  sustain  the  whole 
i"<igment. 

"•  V'i^^tions  of  amendments  and  irregularities  in  connection  therewith,  in 
"*£  district  court  of  the  United  States,  are  matters  of  practice  in  that  court, 
^^  will  not  be  inquired  into  by  the  state  courts.  The  final  judgment  of 
^^  court  of  the  United  States  concludes  them  all  so  far  as  the  state  courts 
^  called  upon  to  consider  and  pass  upon  such  federal  judgment. 

United  States  Courts.  Service.  Sheriff.  Venue.  Dbmicil. 
"^aiver.  Jurisdiction.  Judgments.  Before  Judge  Hall. 
Spalding  Superior  Court.     February  Term,  1875. 

Reported  in  the  opinion. 

Speer  &  Stewart,  for  plaintiflfe  in  error. 
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Lanier  &  Anderson;  E.  \V.  Beck,  for  defendants. 

Jackson,  Jud^e. 

1.  Thacker  &  Company  moved  a  rule  against  the  sheriff 
to  show  cause  why  certain  funds  raised  from  the  sale  of  Sin- 
dall's  property  should  not  be  paid  to  them.  Certain  creditor 
holding  junior  liens  attacked  the  jgdgment  of  Thacker  <& 
Company,  on  the  ground  that  Sindall  was  not  served,  and 
the  United  States  district  court  for  the  northern  district,  there- 
fore, had  no  juris<liction,  and  on  the  further  ground  that  the 
judgment  was  fraudulently  obtained  in  that  court;  and  again, 
because  that  couii;  allowed  an  amendment  of  the  declaration 
of  Thacker  &  Company,  which  was  never  served.  The  Uni- 
ted States  marshal  returned  that  he  had  served  the  defendant 
by  leaving  a  copy  at  his  most  notorious  place  of  abode,  in  Grif- 
fin, Georgia,  which  is  within  the  northern  district  of  Geor- 
gia. At  common  law  this  return  would  be  conclusive,  and 
could  not  be  attacked  at  all.  The'statute  of  our  state  allows 
the  return  of  the  sheriff  to  be  traversed,  but  that  must  be 
done  in  the  court  which  rendered  the  judgment,  and  the  she- 
riff must  be  made  a  party  to  the  traverse:  See  Maund  vs, 
Keating,  page  396,  and  Lamh  vs.  Dozier,  this  term.  We 
should  certiiinly  apply  to  the  court  of  the  Unite<l  States 
either  the  common  law  rule  or  our  own.  If  the  former,  the 
return  of  the  marshal  is  conclusive;  if  our  own  law  be  ap- 
plied, the  rotura  cannot  be  attacke<1  except  in  the  court  which 
rendered  the  judgment,  and  the  marshal  should  be  made  a 
party.  This  would  seem  to  conclude  the  attack  upon  this 
judgment  for  want  of  service. 

2,  3.^  But  conceding  that  it  could  be  attacked  in  the  supe- 
rior court  of  Spalding  county,  what  are  the  facts  and  what  the 
charge  complained  of.  The  facts  are  that  Sin<lall  left  his  family 
in  GrifBn  at  a  house  there;  that  at  the  time  of  service  by  the 
marshal  his  wife  had  just  leflt  it;  the  house  and  furniture  was 
sold  by  her,  but  some  of  the  furniture  not  deliveretl,  remaining 
in  the  hou.se,  and  bis  brother,  who  was  in  the  house  or  returning 
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to  it,  got  the  service.  Sindall  appeared  and  pleaded  to  the  case. 
The  court  ciiarged  substantially  that  if  Sindall  left  his  family 
in  this  house  and  they  quit  it,  and  some  member  was  in  it 
and  got  the  paper,  it  was  sufficient  service.  We  think  so,  too. 
The  residence  of  the  family  is  tlie  venue  of  the  head  of  it, 
but  it  is  the  residence  which  lie  selects.  They  cannot  change 
it  without  his  assent.  Where  he  leaves  them  is  their  home, 
until  he  chooses  another  for  them,  and  there  is  no  evidence 
that  he  had  done  this.  They  were  still  in  Oriffin  ;  had  gone 
to  a  boarding-house.  Mrs.  Sindall  had  sold  the  furniture  but 
had  not  delivered  it  all,  and  had  sold  the  house,  but  the  do- 
minion was  still  hers,  in  res|>ettto  possession,  even  if  she  could 
have  sold  it  and  the  furniture  in  the  absence  of  her  husband. 

4.  But  the  api)earance  and  plea  and  then  withdrawal  of  it, 
cares  the  service  even  if  defective. 

6.  In  respect  to  the  fraud  used  in  procuring  the  judgment, 
the  only  error  complained  of  is  that  the  court  charged  that  if 
any  part  of  the  judgment  was  for  a  valid  debt,  that  part 
would  stand.  But  the  jury  found  that  all  of  it  was  right  and 
the  evidence  certainly  sustains  the  verdict.  It  was  conflict- 
ing, bat  there  is  enough  to  sustain  it.  Hence  the  charge  did 
no  harm  to  defendant. 

6.  In  respect  to  any  irregularities  in  allowing  amendments 
or  other  proceedings  of  like  character  in  the  United  States 
district  court,  we  cannot  see  what  right  the  circuit  court  of 
Georgia  has  to  interfere  therewith.  On  the  whole,  we  think 
the  court  below  right  in  refusing  the  grant  of  a  new  trial  and 
we  affirm  the  judgment. 

Judgment  affirmed. 


Jameb  M.  Simmons,  plaintiff  in  error,  vs.  William  W.  Ajt- 

DER80N,  defendant  in  error. 

A  waiver  by  a  mortgagor,  for  himself  and  family,  of  all  right  lo  a  homestead 
in  the  property  mortgaged,  b  binding,  though  such  right  be  conferred  by 
tbe  constitution. 
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Constitutional  law.     Homestead.     Waiver.     Before  Judge 
Wright.     Monroe  Superior  Court.     September  Term,  1875. 

Reported  in  the  decision. 

Hammond  &  Berner,  for  plaintiff  in  error. 

J.  S.  PiNtJKARD,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case  which  was  submitted  to  the  decision 
of  the  court  witliout  the  interv^ition  of  a  jury,  on  the  follow- 
ing agreed  statement  of  facts:  "That  the  defendant  in  Ji.fa,, 
James  M.  Simmons,  on  the  27th  day  of  Marcli,  1873,  execu- 
te<l  to  the  plaintiff,  W.  W.  Anderson,  a  mortgage  upon  one 
hundred  acres  of  land ;  that  said  instrument  was  signed,  sealed 
and  delivered  with  all  the  solemnity  necessary  under  the  law* 
and  is  in  all  respects  a  valid  mortgage;  that  in  said  instru- 
ment the  said  Simmons  waived  for  himself  and  family  all 
right  to  a  homestead  to  or  out  of  said  bargained  and  de- 
scribed |)remises;  that  said  mortgage  has  been  foreclosed,  and 
fi.fa.  issued  against  the  defendant  and  levied  on  said  land; 
that  the  defendant,  as  the  head  of  a  family,  has,  since  said 
foreclosure,  issuing  and  levy  of  said  fi.  fa.y  applied  for  and 
obtained  a  homestead  on  said  land  according  to  the  require- 
ments of  the  law,  and  has,  as  agent  for  his  wife,  filed  his 
claim  thereto."  Upon  this  statement  of  facts  the  court  de- 
cided that  the  laud  was  subject  to  the  mortgage  fi.fa.  levied 
thereon ;  whereupon  the  claimant  excepted. 

The  only  question  made  here  on  the  foregoing  statement  of 
facts,  was  whether  Simmons,  the  defendant  in  the  mortgage 
fi.fa.f  could  waive  his  right,  as  the  head  of  a  family,  to  claim 
a  homestead  in  the  property  described  in  the  mortgage,  so  as 
to  prevent  him  from  afterwards  obtaining  a  homestead  on  the 
specific  property  mortgaged,  and  claiming  the  same  as  a  home- 
stead exemption,  as  the  agent  of  his  wife,  from  being  subject 
to  that  mortgage  fi.fa.     The  1753d  section  of  the  Code  de* 
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dares,  tliat  '*  in  this  state  the  husband  is  the  head  of  the 
family,  and  the  wife  is  subject  to  him ;  her  legal  civil  exist- 
ence is  merged  in  the  husband,  except  so  far  as  the  law  recog- 
nizes her  separately,  either  for  her  own  protection,  or  for  her 
l)enefit,  or  for  the  preservation  of  public  order."     The  consti- 
tution of  1868  declares  that  each  head  of  a  family,  or  guardian 
or  trustee  of  a  family  of  minor  children,  shall  be  entitled  to  a 
homestead  of  realty  to  the  value  of  §2,000  00  in  specie,  which, 
when  set  apart,  is  exempt  from  levy  and  sale,  except  for 
taxes,  money  borrowed  and  expended  in  the  improvement  of 
the  homestead,  or  for  the  purchase  money  of  the  same,  and 
forlal)or  done  thereon  or  material  furnished  therefor,  or  re- 
moval of  encumbrances  thereon.     When  the  constitution  de- 
dares  that  each  head  of  a  family  shall  be  entitled  to  a  home- 
stead in  realty  to  the  value  of  $2,000  00  in  specie  it  was  not 
intended  that  it  should  he  compulsory  on  each  head  of  a  fami-  , 
ly  to  take  a  homestead  in  his  land  whether  he  desired  to  do 
so  or  not.     The  obvious  and  fair  construction  of  this  clause 
of  the  constitution  is,  that  each  head  of  a  family  should  be 
^nUtkd  to  a  homestead  as  therein  provided,  if  he  desired  to 
have  one,  and  not  otherwise.     When  Mr.  Simmons  borrowed 
the  money  and  executed  his  mortgage  deed  to  secure  its  pay- 
ment, he  stipulated,  under  his  hand  and  seal,  that  he  waived 
for  himself  and  family  all  right  to  a  homestead  in  the  mort- 
ff^  premises ;  in  other  words,  he  declaretl  that,  as  the  head 
<>f  a  fiimily,  he  did  not  desire  to  have  a  homestead  on  that 
land  80  mortgaged.     As  the  head  of  his  family,  and  owner  of 
^he  land,  he  a)uld  have  made  an  absolute  sale  of  it,  and  thus 
have  defeated  all  claims  of  his  family  to  a  homestead  on  the 
'and.    Why,  as  the  head  of  his  family,  and  owner  of  the 
'and,  could  he  not  stipulate  that  he  would  not  claim  a  home- 
stead on  it,  the  more  especially  if  he  did  not  desire  to  have 
one?    Besides,  it  does  not  appear  from   the  record  in  this 
<^  but  that  the  defendant,  Simmons,  had  plenty  of  other 
'and  than  that  mortgaged  on  which  he  could  have  taken  a 
homestead  exemption  as  the  head  of  a  family.    The  obtiiining 
tuid  claiming  a  homestead  exemption  in  the  mortgaged  prop- 
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erty  by  Mr.  Simmons,  as  the  agent  of  his  wife,  after  stipulat 

ing  in  the  mortgage,  as  the  head  of  his  family,  that  he  waivt<^ 
\  for  himself  and  family  all  right  to  a  homestead  in  the  mort 

gaged  premises,  cloes  not,  we  regret  to  say,  exhibit  a  very  higl 
:\  standard  of  either  his  legal  or  moral  obligation  to  payai 

■\  lion&st  debt.     In  view  of  the  facts  as  disclosed  in  the  record,  w< 

affirm  the  judgment  of  the  court  below. 


I. 


> 


Judsrment  affirmed. 


Benjamin  L.  Holland  d  al.,  administrators,  plaintiffis  ii 
error,  vs,  John  G.  Tyus  et  al.,  defendants  in  error. 

f-i '  Where,  during  the  late  war,  a  creditor  requested  his  debtor,  whose  note  h< 

""  held,  to  send  Confederate  money  to  Flanders,  or  some  other  good  house  ii 

I  *        Macon,  to  pay  the  note,  and  the  debtor  replied  he  would  send  it  to  Fears 

,« '  at  Macon,  and  about  a  month  thereafter,  sent  it  to  Fears,  writing  to  th< 

}  creditor  that  he  had  sent  it,  but  this  letter  did  not  reach  the  creditor,  anc 

.1  the  latter  had  no  knowledge  that  the  money  had  been  sent,  until  after  thi 

I  war,  when  it  had  become  worthless,  the  transaction  was  not  a  payment ;  and 

!  these  facts  would  not  bar  a  recovery  on  the  note.  The  debtor  having  waited 

a  month  after  giving  notice  that  he  would  send  the  money  to  Fears,  waj 

bound,  when  he  did  send  it,  to  see  that  information  thereof  reached  th< 

creditor. 

Debtor  and  creditor.  Payment.  Before  Judge  Wright 
Mitchell  Superior  Court.     May  Term,  1875. 

r 

Reported  in  the  opinion. 

Vason  &  Davis,  for  plaintiffij  in  error. 

Strozer  &  Smith,  for  defendants. 

Bleckley,  Judge. 

This  was  complaint  on  a  promissory  note,  dated  Janaar] 
1st,  1861,  and  <lue  twelvemonths  thereafter.  The  suit  wai 
brought  in  1866.  •  There  is  no  plea  in  the  record,  but  the  de 
fense  sought  to   be  established  by  the  defendants  was  pa7« 
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ment.     Thej  were  sworn  in  their  own  behalf.     One  of  thorn 

(Tjos)  testifie<]  that  in  1863  the  plaintiff  told  him  to  send 

Confederate  money  in  payment  of  the  note,  by  express,  to  one 

Flanders  at  Macon,  and  afterwards  wrote  to  him  to  send  it  to 

Flanders  or  some  other  good  house  in  Macon ;  that  he  wrote 

toplaintiflr  he  would  send  it  to  Fears;  and  that  about  one 

month  thereafter  he  gave  the  money  to  his  co-defendant  to  be 

sent  to  Fears  at  Macon,  after  which  he  wrote  to  plaintiff  that 

he  had  sent  it ;  that  whether  the  plaintiff  ever  received  the 

money  or  the  notice  that  it  was  sent,  he  did  not  know;  neither 

dul  he  know  whether  the  money  ever  reached  Fears,  or,  of 

Vis  own  knowledge,  whether  it  was  sent  forward  by  his  co^ 

defendant  or  not.     The  latter  testified  that  he  did  send  it  to 

Fears  at  Macon,  by  express,  in  December,  1863,  and  that 

Fears  told  him  he  had  received  it.     Whether  it,  or  notice  that 

it  was  sent,  ever  reached  plaintiff,  he  did  not  know.     When 

the  witness  went  into  bankruptcy,  he  returned  this  note  as  one 

of  the  debts  he  owed. 

The  plaintiff  testified  that  the  note  was  given  for  the  price 
of  a  slave,  and  was  intended  by  the  parties  to  be  paid  in  good 
oioney;  that  he  wrote  to  Tyus  several  times  for  the  money  to 
hesenttohim;  Tyus  wrote  requesting  an  interview  in  Ma- 
con, and  afterwards  wrote  that  he  would  send  the  money  to 
Macon  to  Fears ;  but  if  he  ever  sent  it,  witness  never  knew 
Jt  nor  received  any  notice  of  it;  no  money  was  ever  offered 
him;  if  it  had  been  he  would  have  accepted  it,  though  he  did 
^ot  recollect  any  particular  agreement  to  receive  Confederate 
^oney.  If  such  money  had  been  sent  to  Macon  and  he  had 
*nown  it  he  would  have  gone  after  it. 

No  correspondence  between  the  parties  was  produced.  The 
letter  of  plaintiff,  referred  to  in  the  testimony  of  Tyus,  was 
'ost.  The  other  letters  mentioned  are  unaccounted  for,  but 
^0  objection  was  taken  to  the  recital  of  their  contents.  The 
jury  having  found  for  defendants,  a  motion  was  made  for  a 
Dew  trial,  which  motion  was  overruled. 

Taking  the  evidence  in  the  most  favorable  light  for  the  de- 
fendants we  do  not  think  a  payment  was  established.     Tyus 
Vol.  lvi.  5. 


58  SUPREME  COURT  OF  GEORGIA. 


Holland  ct  al.  vs.  Tyus  et  ai. 


m      J 


•♦* 
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wrote  that  he  would  send  the  money  to  Fears,  and  the  plaii 

I  tiff  reeeivetl  that  letter;  but  it  does  not  appear  that  the  plaii 

tiff  was  advised  when  the  money  would  be  sent.     Was  he 

j  look  out  for  it  during  a  week,  or  a  month,  or  for  what  lengi 

:i  of  time?     Why  did  Tyus  wait  about  a  month  before  takir 

:]  any  measures  to  send  it?     If  he  had  sent  it  promptly  tl 

lH  prior  notice  to  the  plaintiff  might  have  suflSced;  but  as  I 

[f.  delayed  for  a  month  he  was  bound  to  give  fresh  notice,  ar 

jj  to  see,  at  his  peril,  that  the  notice  reached  the  plaintiff.     I: 

nSj  testifies  that  he  wrote  to  the  plaintiff  that  the  money  had  be< 

sent,  but  does  not  say  to  what  point  the  letter  was  addresse 

or  by  what  conveyance  it  was  sent.     Indeed  he  does  not  sj 

that  it  was  sent  at  all,  except  as  a  sending  of  some  sort  nn 

be  implied  in  the  expression  that  he  wrote.     But  if  he  sei 

it,  it  never  reached  the  plaintiff,  and  the  plaintiff  did  not  r 

(•eive  notice  otherwise,  and  never  got  the  money.     Then  tl 

note  remained  in  the  plaintiff's  hands,  and,  so  far  as  appeal 

was  never  called  for.     It  was  returned  after  the  war  by  oi 

of  the  defendants,  in  a  schedule  of  his  outstanding  debts,  ac 

the  defendant  that  so  returned  it  is  the  one  by  whose  test 

mony  the  actual  sending  of  the  money  to  Fears  is  establishe 

To  treat  so  grave  a  matter  as  payment  of  a  just  debt  as  ari 

ing  out  of  the  loose,  vague  and  careless  transaction  detaih 

in  the  testimony,  would  be  to  deny  that  security  to  the  righ 

of  a  creditor  which  it  is  the  province  of  law  to  afford  and 

courts  to  enforce.     It  may  l)e  that  if  all  the  corresponden 

between  the  parties  was  produced,  or  the  contents  minute 

proved,  the  case  would  present  a  different  aspect;  but  actir 

only  on  what  is  before  us,  we  must  pronounce  the  verdict  ui 

warranted  by  the  evidence,  and  order  a  new  trial. 

Judgment  reversed. 


■  I 
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Elizabeth  M.  Sloan,  pTaintiflT  in  error,  vs,  George  J. 

Briant,  defendant  in  error. 

An  action  brought  by  a  woman  against  a  married  man  to  recover  money  un- 
der a  contract  made  before  cohabitation  to  pay  her  $i,ooo  oo,  and  give  her 
a  house  and  lot  in  case  of  the  birth  of  a  child,  though  repeated  and  ratified 
of^en  after  the  birth  of  the  child,  is  a  suit  instituted  in  consequence  of 
adultery,  and  in  such  a  suit  the  woman  is  incompetent  to  testify :  Code, 
section  3855. 

Witness.     Contracts.     Before  Judge  McCutchbn.     Bar- 
tow Superior  Court.    July  Term,  1875. 

Reported  in  the  opinion. 

M.  R.  Stansetjl,  for  plaintiff*  in  error. 

WoFPORD  &  Milner;  D.  a.  Walker;  A.  Johnson, 
for  defendant. 

Jackson,  Judge. 

Mrs.  Sloan,  a  widow,  sued  Mr.  Briant,  a  married  man,  for 
the  breach  of  a  contract  to  pay  her  $1,000^00  and  give  her  a 
bouse  and  lot.  The  contract,  she  alleges  in  her  original  de- 
claration, was  made  before  she  yielded  to  his  importunities 
and  became  the  victim  of  his  arts  and  allowed  him  to  prosti- 
tute her  person.  He  promised,  in  the  event  she  would  yield 
and  a  child  should  be  born,  to  care  for  her  and  the  child,  and 
contractetl  to  pay  the  money  and  to  make  over  the  property. 
Afterwanis  she  amended  this  declaration,  and  set  out  the 
promise  more  clearly  and  specifically,  and  alleged  that  it  was 
repeatedly  made  and  ratified  after  the  birth  of  the  child. 
These  allegations  she  proposed  to  prove  by  her  own  testi- 
mony. It  was  objected  that  she  was  an  incompetent  witness, 
the  court  sustained  the  objection,  and  counsel  annoimcing  that 
he  had  no  further  testimony  to  offer,  the  court  non-suited  her 
and  dismissed  the  action,  so  that  the  single  question  is,  was 
this  woman  a  competent  witness  to  prove  her  case  ?  Before 
the  act  of  1866,  (Code,  section  3854,)  there  can  be  no  doubt 
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that  she  would  not  have  been  a  competent  witness.  She  is  a 
party,  and  that  would  have  excluded  her  evidence.  The 
question  is,  then,  does  the  act  of  1866  render  her  competent 
in  this  case?  The  answer  to  this  question  turns  on  the  con- 
struction of  one  of  the  exceptions :  Code,  section  3855.  That 
section  enacts  as  follows :  "Nothing  contained  in  the  preced- 
ing section  shall  apply  to  any  action,  suit  or  proceeding, 
or  bill,  in  any  court  of  law  or  equity,  instituted  in  con- 
sequence of  adultery,  or  to  any  action  for  breach  of  promise 
of  marriage."  Is  this  an  action,  suit,  or  proceeding  instituted 
in  consequence  of  adultei^f  The  exception  is  as  broad  as 
language  can  make  it.  Any  action,  or  suit,  or  proceeding,  or 
bill,  in  any  court,  are  the  terms.  Any,  as  if  to  embrace  every 
posible  case;  any,  to  apply  to  every  court.  Well,  if  it  had 
not  been  for  adultery,  this  child  had  not  been  born;  had  not 
this  child  been  born,  this  promise  would  not  have  been  made 
after  its  birth,  nor,  if  made  before,  would  have  been  oper- 
ative. Adultery  is  the  cause,  this  contract  its  sequence. 
Whether  it  be  the  immediate  or  the  remote  cause  is  immaterial, 
if  the  suit  be  the  consequence  of  adultery  as  the  cause.  The 
words,  "in  consequence,^^  ^pply  as  well  to  the  initiatory  as.to 
the  proximate,  cause  of  this  suit. 

In  Cook  vs.  Cook,  46  Georgia  Reports,  308,  it  was  held 
that  the  husband  was  incompetent  to  prove  the  adultery  of 
*the  wife  in  a  divorce  case,  under  this  clause  or  section  of  the 
Code.  The  action  of  divorce  was  no  more  brought  or  insti- 
tuted in  consequence  of  adultery,  than  the  case  at  bar  was 
instituted  for  the  same  cause.  Adultery  was  the  cause,  the 
suit  the  consequence,  in  each  case.  Nor  will  it  do  to  say  that, 
though  she  might  be  incompetent  to  prove  the  cohabitation, 
the  adultery,  she  is  competent  to  prove  the  contract.  She  was 
excluded  altogether  before  the  act  of  1866;  that  act  lets  in 
certain  parties  to  suits  to  testify,  but  still  applies  the  old  law 
of  exclusion  on  account  of  being  a  party  to  her.  ^*  Nothing 
contained  in  the  preceding  section"  shall  apply  to  any  action 
instituted  in  consequence  of  adultery,  is  the  emphatic  lan- 
guage of  the  Code,  section  3855.    Nothing  in  the  act  of  1866, 
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therefore,  shall  apply  to  give  competeucy  to  this  party  to  swear. 
Well,  she  had  no  competency  to  testify  at  all  in  this  case  be- 
fore the  act  of  1866;  nothing  in  that  act  gave  her  the  compe- 
tency to  swear  in  this  case  at  all;  if  she  did  not  have  it  be- 
fore, and  did  not  get  it  then  by  the  act  of  1866,  it  must  fol- 
low that  she  cannot  testify  in  this  case  as  a  witness  at  all.  She 
was  incompetent  to  swear  to  any  single  fact  in  the  case  before 
the  act  of  1866;  the  exception  makes  that  act  inapplicable  to 
her,  therefore  she  is  still  incompetent  to  swear  to  any  fact  in 
the  cause. 

Judgment  affirmed. 


James  Habebsham,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

1.  It  is  error  to  charge  the  jury  that  they  are  in  no  sense  judges  of  the  law. 

2.  On  the  trial  of  a  prosecution  for  aiding  to  escape  from  custody,  the  fact  of 
custody  is  for  the  jury,  and  so  also  is  the  legality  of  that  particular  custody. 
The  court  should  acquaint  the  jury  with  the  needful  rules  of  law  to  enable 
them  to  distinguish  legal  from  illegal  custody,  and  let  them  make  the  appli- 
cation thereof  to  the  facts  in  evidence, 

3.  It  is  error  to  charge  that  the  custody  was  legal  if  the  state's  evidence  is 
true,  or  that  if  the  jury  believe  the  evidence  for  the  state  they  must  find  a 
verdict  of  guilty. 

4.  Custody  by  a  private  person  after  a  legal  arrest  without  warrant,  becomes 
illegal  if  protracted  for  an  unreasonable  time,  and  whether  the  time  was 
reasonable  or  unreasonable  is  a  question  for  the  jury,  under  proper  instruc- 
tions from  the  court  as  to  the  promptness  which  the  law  exacts  in  conveying 
the  party  arrested  before  a  magistrate. 

5.  Cruel  treatment  of  his  prisoner  by  the  captor  may  be  considered  (where 
there  is  evidence  on  the  point)  to  illustrate  the  purpose  of  the  arrest  and 
the  bona  fides  of  the  custody. 

6.  Custody  voluntarily  assumed  by  a  private  person  without  warrant,  may  be 
lawfully  terminated  with  his  consent,  by  turning  the  prisoner  loose,  especially 
if  the  latter  be  not  guilty. 

7.  To  make  the  violation  of  a  lawful  custody  criminal,  its  legal  character 
need  not  be  positively  known  to  the  offender,  if  he  has  good  reason  fo  be- 
lieve it,  or  is  grossly  negligent  in  the  use  of  means  to  inform  himself. 

8u  Actual  guilt  of  the  person  held  in  custody  for  felony  by  a  private  person 
withoQt  warranty  is  not  indispensable  to  the  legality  of  the  custody,  and 
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therefore  neither  his  conviction  nor  his  prosecution  is  a  pre-requisite  to  con- 
victing another  for  assisting  him  to  escape.  The  question  of  his  guilt  is 
not  otherwise  involved  than  as  throwing  light  upon  the  motive  and  law- 
fulness of  his  arrest,  but  for  that  purpose  it  is  open  to  the  consideratipn  of 
the  jury. 

Criminal  law.  EJscape.  Arrest.  Charge  of  Court.  War- 
rant. Evidence,  ^fore  Judge  Tompkins.  Chatham  Su- 
perior Court.     May  Term,  1875. 

Hambersham  was  indicted  for  the  offense  of  assisting  a 
prisoner  (name  unknown  to  the  jurors,)  to  escajie  from  tJie 
custody  of  Lawrence  Banks  and  Chatham  Rodgers,  The  de- 
fendant pleade<l  not  guilty.  The  evidence  made,  in  substance, 
the  following  Ciise  : 

On  the  night  of  June  13th,  1875,  at  about  one  o'clock,  two 
clerks,  Banks  and  Rodgers  by  name,  arresteil  a  boy  in  the 
house  which  connected  with  the  store  in  which  they  were  em- 
ployed. They  slate  that  this  boy,  with  some  other  person 
who  ran  off,  broke  into  the  house  with  the  view  of  passing 
thence  into  the  store ;  that  they  only  struck  him  for  the  pur- 
pose of  overcoming  his  resistance  when  it  was  sought  to  arrest 
him;  that  the  boy  had  a  sack  over  his  head  with  holes  for 
his  eyes  cut  in  it. 

After  his  arrest  he  was  tied,  and  according  to  the  evidence 
of  the  defendant,  whipped  twice.  Rodgers  set  up  with  hiui 
all  night.  •  In  the  morning  Banks  went  to  tell  the  proprietor 
of  the  store  what  had  occurred.  During  his  absence,  accor*l- 
ing  to  the  testimony. of  the  state,  at  about  eight  o'clock,  de- 
fendant untied  the  boy  and  took  him  away  from  Rodgers. 
Defendant  said  he  would  take  U|)on  himself  the  responsibility 
of  releasing  him.  Rodgers  said  the  boy  had  broken  into  the 
house.  Defendant  replied  that  he  was  a  constable  and  knew 
the  rules  of  law.  Rodgers  did  not  fesist  defendant  as  he  whs 
afraid  of  him.  There  had  been  a  storm  on  the  previous  even- 
ing at  about  nine  o'clock. 

The  boy,  whose  name  was  subsequently  discovered  to  be 
Solomon  Weaver,  testified  that  he  went  through  open  doors 
into  the  house  for  the  purpose  of  avoiding  a  storm ;  that  lie 
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went  into  a  closet  and  went  to  sleep ;  that  he  entered  l)efore 
the  shop  was  closed  ;  that  when  discovered  he  was  shut  at, 
arrested  and  whipped;  that  when  defendant  came  in  the 
morning,  be  gave  him  this  account  of  the  transaction  ;  that 
Bodgers  then  told  the  defendant  to  turn  him  loose,  which  <lc- 
fendant  did  ;  that  he  immediately  gave  himself  up  knowing 
he  had  done  nothing  wrong.     ^ 

Defendant  stated  that  on  the  night  of  June  13th,  he  was 
up  very  late,  and  in  passing  the  house  which  had  been  broken 
into  he  heard  some  one  crying;  that  he  peeped  into  the  house 
and  saw  a  boy  tie(];  that  he  got  up  at  twenty-five  minutes  af- 
ter nine  o'clock,  a.  m.,  and  saw  a  crowd  in  front  of  the  store; 
that  he  went  down  there  and  saw  this  boy  who  gave  him  his 
account  of  the  trouble  he  was  in,  saying  that  Roil^crs  ha<{ 
whipped  him  for  coming  in  and  sheltering  himself  from  the 
storm ;  that  he  turneil  him  loose,  telling  Rodgers  that  he  had 
no  right  to  whip  him ;  that  he  turned  the  boy  loose  by  con- 
sent of  Bodgers,  who  said  he  did  not  wish  to  have  the  boy 
dealt  with  by  law,  but  would  give  him  a  few  stripes. 

The  jury  found  the  defendant  guilty.  A  motion  was  made 
for  a  new  trial  upon  the  following  grounds,  to- wit: 

1st.  Because  the  court  erred  in  charging  the  jury  that  they 
could  find  the  defendant  guilty  notwithstanding  the  person 
claimed  to  have  escapeil  had  never  been  prosecuted. 

2<1.  Because  the  court  erred  in  charging  that  the  jury  were, 
in  no  sense,  judges  of  the  law,  but  must  receive  the  law  as 
given  from  the  court,  as  law. 

3d.  Because  the  court  erred  in  charging  that  they  were  not 
judges  of  the  fact  as  to  whether  the  custody  of  the  escaped 
person  was  legal  or  not  under  the  circumstances. 

4th.  Because  the  court  erred  in  charging  that  the  custo<ly 
was  legal  if  the  evidence*  add  need  for  the  state  was  true. 

6tli.  Because  the  court  erred  in  charging  that  it  was  the 
exclnsive  judge  of  the  question  as  to  whether  the  custo<ly  was 
legal  or  not  in  this  case,  under  the  circumstances  and  facts 
discloeed. 

6th«  Because  the  court  refused  to  charge  that  if  the  jury 
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believed  from  the  evidence  that  the  holding  of  the  boy  was 
for  an  unreasonable  time  after  his  arrest,  then  the  custody  was 
not  legal,  and  they  must  acquit. 

7th.  Because  the  court  erred  in  charging  that  the  jury  could 
not  consider  the  fact  that  the  boy  was  being  cruelly  treated 
at  the  time  he  was  released. 

8th.  Because  the  court  erred  in  refusing  to  charge  that  if 
the  jury  believed  that  Rodgers,  who  had  the  boy  in  custody, 
told  the  defendant  to  turn  him  loose,  then  they  could  not  find 
the  defendant  guilty. 

9th.  Because  the  court  erre<1  in  refusing  to  charge  that  the 
jury  could  not  find  the  defendant  guilty  unless  they  believed 
from  the  evidence  that  he  knew  the  boy  was  held  for  a  crim- 
nal  offense. 

10th.  Because  the  court  erred  in  charging  the  jury,  that  in 
making  up  their  verdict  they  could  not  consider  the  question 
whether  the  boy  had  or  had  not  been  guilty  of  a  criminal  of- 
fense; but  that  if  the  boy  was  in  custody  of  Rodgers,  as  the 
evidence  for  the  state  disclosed,  although  he  may  have  been 
perfectly  innocent  of  any  burglary,  still,  if  the  jury  believed 
the  evidence  for  the  state,  they  must  find  the  defendant  guilty. 

The  motion  was  overruled  and  the  defendant  excepted. 

J.  V.  Ryals,  by  brief,  for  plaintifi"  in  error. 

A.  R.  Lamar,  solicitor  general,  by  W.  G.  Charlton,  for 
the  state. 

Bleckley,  Judge. 

1.  Logically  considered,  the  trial  of  a  criminal  case  is  an 
effort  to  complete  a  final  syllogism,  having,  for  one  premise, 
matter  of  laAv;  for  the  other,  matter *of  fact;  and  for  the  con- 
clusion, the  resulting  proposition  of  guilty  or  not  guilty.  It 
is  the  duty  of  the  judge  to  supply  the  jury  with  material  for 
the  major  premise  of  this  syllogism ;  and  it  is  the  duty  of  the 
jury  to  collect  from  the  evidence  the  minor  premise,  compare 
the  two,  draw  the  conclusion,  and  declare  it  in  their  verdict. 
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InasiDUch  as  it  is  possible  for  the  judge  to  mistake  the  law  or 
misrepresent  it^  the  material  which  he  supplies,  or  some  part 
of  if,  may  be  erroneous.    Are  the  jury,  nevertheless,  to  accept 
it  as  correct,  or  is  it  subject  to  their  revision  and  correction  ? 
May  they,  if  they  think  it  faulty,  reject  it,  and  substitute  in 
its  place  something  corresponding  to  their  own  convictions  of 
what  the  law  really  is  ?    Are  the  scriptures  of  the  law  an 
open  bible;  or  must  they  be  read  for  the  laity  by  the  priest- 
hood of  the  bench?    The  power  of  overruling  the  judge's 
charge,  apparently  conceded  to  the  jury  by  this  court  in  most 
of  the  cases  (see  Hopkins'  Annotated  Penal  Laws,  section 
1602,)  prior  to  Brown's  case,  reporte<l  in  40  Georgia  Reports^ 
689,  is,  in  the  latter,  denied ;  and,  by  several  later  adjudica- 
tions, the  doctrine  of  Brown's  case  has  become  the  established 
rule  of  decision :  'See  41   Georgia  BeportSf  217;  49  i6W., 
485;  52  Ibid.,  82,  290,  607.     It  is,  perhaps,  too  late  for  a 
single  member  of  the  court  to  urge  his  individual  conviction 
that  Brown's  case  was  an  innovation.     The  learned  judge 
who  delivered  the  opinion  of  the  court  in  that  and  in  some  of 
the  Bubftpquent  ceases  cited  above,  has  declared  that  it  was  not 
M  innovation,  that  it  was  opposed  to  previous  dicta  only,  not 
to  previous  decisions.     He  thought  the  true  principle  of*  the 
former  cases  was  pi'eserved.   Acquiescence  in  that  view  would, 
probably,  at  this  late  day,  \>e  the  better  line  of  judicial  con- 
anct  for  any  of  his  successors  who  might  \ye  of  a  different 
opinion.    The  now  current  holding  is,  in  effect,  that,  to  the 
}^^)  the  highest  and  best  evitlence  of  what  the  law  is,  is  the 
charge  of  the  court;  indeed,  that  their  only  final  access  to 
*"6  law  is  through  this  charge.     And  it  is  maintained  that, 
^n  order  to  judge  of  tiie  law,  it  is  in  nowise  necessary  that  the 
j^ry  should  be  invested  with  power  to  revise  the  charge  and 
^•■fect  it.     As  the  judge  is  the  organ  of  the  law  itselfi 
Ihroogh  whom  is  made  known  to  the  jury  what  the  law  is, 
^hey  are  to  receive  it  as  he  lays  it  down,  and  not  discredit 
"^^  as  a  legal  authority.     In  judging  the  law  they  are  to 
P^  npon  what  it  is  in  the  charge,  not  upon  what  it  is  out  of 
"ic charge;  and  coming  thus  to  an  understanding  of  it,  are  to 
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determine  what  is  its  right  aud  pi'oi)er  application  to  the  facts 
in  evidence,  and  what  conclusion  results  from  combining  the 
two  elements  of  law  and  fact.  When  the  jury  hear  the 
charge,  understand  what  it  means,  and  apply  it  to  the  &cts 
before  them,  they  have  judged  of  the  law  which  the  charge 
contains;  and,  as  they  have  no  proper  access  to  any  dif- 
ferent law,  there  is,  for  them,  no  diflferent  law  on  the  sub- 
ject, and  they  cannot  correct  the  errors  of  the  judge  if  they 
would.  Relatively  to  the  jury,  the  charge  stands  like  a 
volume  of  law  published  by  authority — the  only  volume 
so  published  of  which  they  know  the  contents.  But  none 
of  the  cases  hold,  or  even  hint,  that  the  jury  are  in  no 
sense  judges  of  the  law.  IF  to  judge  the  law  and  to  fol- 
low the  charge  be  incompatible,  that  is,  if  to  accept  the  law 
as  registered  in  the  charge  be  a  surrender  of  the  right  to 
judge  of  it,  then  the  theory  that  the  charge  is  binding  must 
be  abandoneil,  for  the  statute  expressly  declares  that  the  jury 
shall  be  judges  of  the  law  &s  well  as  the  fact:  Code,  section 
4646.  If  we  must  give  up  one  or  the  other  of  the  two  things, 
it  is  in  vain  lo  hesitate;  the  right  to  judge  must  be  preserved, 
and  the  duty  of  conforming  to  the  charge  be  no  longer  ex- 
acted. We  have  seen,  however,  that  the  two  branches  of  the 
rule  are  believed  to  be  reconcilable,  that  is,  tiiat  the  jury  may 
be  judges  of  the  law  without  having  the  right  to  contradict 
the  court  or  to  reject  what  is  delivered  as  law  from  the  bench. 
No  tribunal  whatever  is  at  liberty  to  refuse  to  recognize  as 
law  what  comes  to  it  duly  vouched  as  such  by  the  highest  in- 
strumentality ap)>ointed  by  the  law  to  give  it  assurancce.  If 
otherwise,  a  court,  in  judging  of  the  law  contained  in  the 
constitution  of  the  United  States,  might  deny  the  contents  to 
be  law,  instead  of  merely  finding  out  the  true  meaning  of  the 
instrument  and  applying  that  meaning  to  the  case  in  hand. 
2.  In  the  foregoing  presentation  of  the  relative  functions 
of  judge  and  jury,  the  subject  has  been  contemplated  in  its 
widest  range,  as  embracing  an  entire  case;  but  the  like  prin- 
ciple of  separation  between  the  provinceof  the  judge  and  that 
of  the  jury  is  to  be  observed  in  dealing  with  any  given  sub- 
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division  of  the  case.  Thus,  an  essential  part  of  the  offense 
before  us  is  the  custody  alleged  to  have  been  violated.  .  Was 
it  a  i^al  or  an  illegal  custody  ?  How  are  the  two  classes  to  be 
distinguishetl ?  By  certain  variations  in  the  attendant  cir- 
cumstances. What  circumstances  will  bring  this  particular 
custody  within  the  class  legal,  and  what  will  bring  it  within 
the  class  illegal,  are  questions  of  law;  but  the  actual  presence 
or  absence  of  one  set  of  circumstances  or  the  other,  in  the 
particular  instance,  is  matter  of  fact.  Legal  custody  or  ille- 
gal custody  is,  therefore,  a  conclusion  consisting  of  law  and 
iJEict  blended;  just  as  guilty  or  not  guilty  is  a  conclusion  com- 
jwsed  of  the  like  elements.  As  both  conclusions  are  of  the 
same  nature,  the  processes  of  arriving  at  them  are  similar. 
The  law  elemeirt  is  the  material'  for  the  major  premise  in  a 
special  syllogism  touching  custody,  and  is  to  be  supplied  by 
the  judge.  The  jury  are  to  collect  from  the  evidence  the  mi- 
nor premise,  compare  the  two,  and  draw  the  conclusion  of  legal 
custoily  or  illegal  custody.  As  the  judge  can  decide  no  ques- 
tion of  Tact,  he  is  not  i>ermitted  to  declare  whether  the  par- 
ticular custody  disclosed  by  the  evidence  belongs  to  the  one 
class  or  to  the  other.  He,  as  the  organ  of  law,  can  carry  his 
voice  no  farther  than  the  law  goes.  He  can  say,  as  the  law 
iioes,  that  such  and  such  custody  is  legal,  and  such  and  such 
illegal;  but  he  cannot  say  that  this  particular  custo<ly  was 
such  or  such,  for  that  depends,  not  on  the  law,  but  on  the  evi- 
dence. Of  course,  too,  the  bare  fact  of  whether  there  was 
any  custody  at  all,  is,  also,  for  the  jury,  unless  it  is  admitted. 

3-8.  The  remaining  points  are  distinctly  ruled  in  the  head- 
notes,  and  will  be  fully  understood  when  read  in  the  light  of 
the  reporter's  statement. 

Judgment  reversed. 
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The  Savannah,  Griffin  and  North  Alabama  Rail- 
road Company,  plaintiff  in  error,  vs.  Grant,  Alexan- 
der &  Company,  defendants  in  error. 

(Jackson,  Judge,  being  related  to  the  parties,  and  abo  having  been  of  counsel,  did  not 

preside.) 

I.  As  the  action  was  not  brought  by  the  plaintifTs,  as  mechanics,  but  as  part- 
ners and  contractors,  they  were  not  entitled  to  recover  a  lien  as  mechanics. 
An  amendment  will  cure  this  omission. 

2..  If  the  plaintiffs  were  mechanics,  and  contracted  to  do  the  work  in  the  ca- 
pacity of  mechanics,  they  would  be  entitled  to  their  lien.  Aliter^  if  they 
were  to  do  the  work  in  the  capacity  of  contractors.  This  question  the  jury 
must  decide. 

3.  Whilst  the  construction  of  a  written  contract  is  for  the  court,  still  it  is  be- 
yond its  province  to  determine  whether  work  done  thereunder  constituted 
parties  thereto  mechanics. 

Pleadings.  Mechanic's  lien.  Amend tnent.  Contracts. 
Charge  of  Court.  Before  Judge  Tompkins.  Spalding  Su- 
pei'ior  Court.     August  Terra,  1875. 

Keported  in  the  decision. 

Speer  &  Stewart;  N.  J.  Hammond;  Boynton  &  Dis- 
MUKE;  C.  Peeples,  for  plaintiff  in  error. 

R.  F.  Lyon;  McCay  &  Trippe;  E.  W.  Beck,  for  de- 
fendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs,  as  partners 
and  contractors,  against  the  defendant,  to  recover  an  amount 
of  money  alU^ged  to  be  due  them  by  it,  and  also  to  enforce  a 
recorded  mechanic's  lien  under  the  provisions  of  the  19d9th 
section  of  Irwin's  Revised  Code.  There  was  no  contest  as  to 
the  amount  due,  but  the  contested  question  on  the  trial  of  the 
case  was,  whether  the  plaintiffs  were  entitled  to  a  mechanic's 
lien  on  the  defendant's  road  as  claimed  by  them.  The  jury, 
under  the  charge  of  the  court,  found  a  verdict  in  favor  of  the 
plaintiffs'  lien  upon  the  defendant's  road  from  Griffin  to  New- 
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nan.  The  defenclarit  raatle  a  motion  for  a  new  trial  on  tbe 
several  grounds  therein  set  forth,  which  was  overruled  by  the 
court,  and  the  defendant  exceptetl. 

It  appears  from  the  evidence  in  the  record  that  on  the  20th 
of  October,  1869,  the  plaintiffs  made  a  written  contract  with 
the  defendant's  agent  to  build  its  road  from  Griffin  to  New- 
nan,  in  the  manner  and  upon  the  terms  therein  specified. 
There  is  nothing  said  in  the  agreement  as  to  the  plaintiffs  be- 
ing mechanics,  or  as  to  their  having  any  lien  on  the  defend- 
ant's road  for  the  work  which  they  contracte<l  to  do;  but  the 
plaintiffs  recorded  a  mechanic's  lien  on  the  defendant's  road 
on  the  5th  of  January,  1871.    ' 

John  T.  Grant,  one  of  the  plaintiffs,  testified  that  he  was  a 
mechanic,  had  followed  mechanical  pursuits  all  his  life,  took 
contracts  to  build  houses,  bridges,  etc.;  that  he  contracted  to 
build  the  bridges,  and  did  some  work  on  them  with  his  own 
hands ;  would  saw  and  mortice,  and  show  others  how  to  do 
the  work;  did  not  do  a  great  deal  of  work  with  his  own 
hands.  When  the  contract  was  made  they  had  two  or  three 
hundred  hands  under  their  control ;  Grant,  Alexander  &  Com- 
pany were  partners,  organized  to  build  railroads,  and  other 
work ;  he  had  not  followed  the  trade  of  a  mechanic  regularly 
for  the  last  fifteen  years;  sub-let  some  of  the  work;  witness' 
son,  who  was  one  of  the  company,  was  also  a  mechanic,  and 
has,  ever  since  he  was  a  man,  been  engaged  in  building  bridges, 
railroads,  etc.,  as  a  business. 

Thomas  Alexander,  one  of  the  company,  sworn,  stated  that 
his  trade  or  calling  was  that  of  a  stone  cutter,  or  mason;  that 
a  large  portion  of  the  work  done  on  defendant's  road,  was 
8tone  work,  some  of  it  he  did  himself,  and  some  he  sub-let  to 
others. 

Richard  Peters,  one  of  the  company,  sworn,  stated,  that  he 
wia  some  thirty  years  ago  a  civil  engineer ;  sub-let  the  largest 
portion  of  the  work;  repaired  some  of  the  culverts  himself, 
near  Head's  creek;  built  one  with  his  own  hands;  the  com- 
pany worked  convict  labor  as  well  as  othera. 

This  is  substantially  the  evidence  in  the  record  as  to  the 
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p]aintii}>i  being  mechanics,  and  as  to  what  sort  of  mechanics 
tliey  severally  were. 

There  was  no  point  made  here,  that  the  plaintifis  had  not 
substantially  complied  with  the  1963d,  and  1964th  sections  of 
Irwin's  Revised  Code,  if  the  plaintifis  were  otherwise  entitle<I 
to  their  lien  on  the  defendant's  road.  « 

The  court  charged  the  jury  as  follows  :  "  This  is  an  action 
in  favor  of  Grant,  Alexander  &  Company  tfs.  The  Savannah, 
Griffin  and  North  Alabama  Railroad  Company.  The  amount 
to  be  recovered  is  not  in  controversy  in  the  case.  It  is  agrecH 
that  the  plaintiffs  are  entitled  to  recover  $17,5 10  90,  with  in- 
terest from  Ist  November,  1870,  so  that  your  duties  on  this 
branch  of  the  case  will  be  easily  discharged.  The  main  ques- 
tion in  the  case  is  as  to  whether  the  plaintiffs  are  entitled  to 
the  lien  claimed  by  them  on  the  defendant's  road.  When  I 
shall  have  given  you  the  law  on  this  point  of  the  case  you 
will  have  as  little  difficulty  as  On  the  other.  I  am  asked  to 
give  yon  in  charge : 

"  1st.  If  you  think  the  plaintiffs  were  mechanics  when  they 
contracted  and  did  the  work,  still  they  cannot  recover  the  lien 
unless  they  contracted  in  their  capacity  as  mechanics.  Al- 
though the  contract  does  not  designate  the  plaintiffs  as  me- 
chanics, still  if  it  shows  by  its  very  terms,  they  were  employed 
to  do  mechanical  work,  then  they  were  employed  as  me- 
chanics and  can  so  recover  whether  or  not  they  did  all  the 
work  with  their  own  hands;  and  this  is  especially  so  if  the 
defendants  consented  that  the  contract  should  be  sub-let. 
This  I  give  you  in  charge. 

"  2d.  I  charge  you,  however,  that  if  the  contract  was  with  the 
defendants  to  build  and  finish  the  construction  of  their  road, 
its  bridges,  culverts  and  masonry,  and  the  plaintiffs  have  been 
proved  to  be  mechanics,  and  if  they  finished  the  road  accord- 
ing to  contract,  it  was  a  mechanical  employment,  and  as  it  is 
with  the  coulrt  to  construe  the  contract  in  writing,  I  charge 
you  that  the  work  to  be  done,  by  the  terms  of  the  contract,  is 
mechanical,  and  whether  the  plaintiffs  worked  as  such  me- 
chanics or  not  in  the  actual  construction  of  the  road,  still,  if 
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they  undertook  to  do  mechanical  work,  and  then  they  had  the 
work  done  by  other  persons,  tliey  can  recover  as  mechanics. 
And  if  you  believe  that  the  plaintiffs  undertook,  under  and 
pursuant  to  this  contract,  to  finish  defendant's  road  as  provid- 
ed in  the  terms  of  the  contract,  and  they  did  so  finish  it,  this 
constitutes  them  mechanics  and  they  would  be  entitled  to 
maintain  their  lien  and  would  be  entitled  to  have  this  lien  en- 
force<l  for  the  sale  of  the  road.  Gentlemen,  if  you  believe 
all  the  testimony  in  the  case  as  given  you  from  the  stand  by 
the  plaintiffs,  then  you  will  find  in  favor  of  the  lien. 

"Grentlemen,  retire  and  make  up  your  verdict,  unless  you 
can  find  without  retiring.  (To  counsel  for  plaintiffs) — 'You 
can  write  the  verdict  in  proper  form/  (Counsel  for  plain- 
tiflfe) — 'Perhaps  the  jury  had  as  well  retire,  and  we  can  put 
the  verdict  in  proper  form  when  they  come  in.' " 

1.  The  plaintiffs  did  not  bring  their  action  against  the  de- 
fendant as  mechanics,  but  brought  their  action  against  it  as 
partners  and  contractors,  and  were  not  entitled  to  recover  for 
a  mechanic's  lien,  as  such,  as  the  record  stood  at  the  time  of 
the  trial ;  but  as  we  feel  constrained  to  reverse  the  judgment 
of  the  court  below  and  order  a  new  trial,  that  defect  may  be 
cured  by  an  amendment  of  the  plaintiffs'  declaration. 

2.  The  great  and  controlling  questicm  in  the  case,  then, 
will  be,  when  the  plaintiffs  amend  their  declaration,  (as  we 
think  they  may  do,  and  sue  as  mechanics  for  the  enforcement 
of  their  alleged  recorded  lien,  as  provided  by  the  1964th  sec- 
tion of  Irwin's  Revised  Code,)  whether  the  contract  set  forth  • 
in  the  record  was  made  by  the  plaintiffs  with  the  defendant 
in  the  capacity  of  mechanics  or  in  the  capacity  of  contractors. 
Contractors  may  be  mechanics  as  well  as  those  who  are  not  me- 
chanics. Were  the  plaintiffs  mechanics,  and  did  they  make  the 
contract  with  the  defendant  in  the  capacity  of  mechanics?  If  the 
plainti£&  were  mechanics,  and  made  the  contract  with  the  de- 
fendant ill  the  capacity  of  mechanics,  these  facts  may  be  shown 
by  parol  evidence,  the  same  not  being  inconsistent  with  the 
written  contract,  and  they  may  enforce  their  recorded  mechan- 
ic's iien,  as  provided  by  the  before  recited  sections  of  Irwin's 
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Revised  Code.  But  altliongh  the  plaintiffs  may  have  been  me- 
chanics, if  they  did  not  contract  with  the  defendant  to  do  the 
work  in  the  capacity  of  mechanics^  but  made  the  contract  with 
tlie  defendant  in  the  capacity  of  contrajdors,  then  they  are  not 
entitled  to  enforce  a  mechanic's  lien  against  the  property  of 
the  defendant.  Whether  the  plaintiffs  were  mechanics,  and 
made  the  contract  with  the  defendant  to  do  the  work  in  the 
capacity  of  mechanics,  or  whether  they  made  it  in  the  capacity 
of  contractors,  were  questions  which  should  have  been  sub- 
mitted to  the  jury  under  the  evidence,  without  any  expression 
or  intimation  of  opinion  on  the  part  of  the  presiding  judge  as 
to  what  had  or  had  not  been  proved  in  relation  to  those  ques- 
tions: Code,  section  3248. 

3.  Whilst  it  is  true  that  the  construction  of  a  written  con- 
tract, is  a  question  for  the  court,  still,  the  court  is  not  pre- 
sumed to  know  what  is  mechanical  w^ork  done  under  a  con- 
tract, to  constitute  one  a  mechanic,  unless  the  presiding  judges 
of  the  courts  are  to  be  considered  as  experts  in  regard  to  what 
does  constitute  a  mechanic,  mechanical  work,  and  met^hanical 
Oj>erations  generally.  We  think  it  much  the  safer  rule  to 
leave  these  questions  to  the  decision  of  the  jury  under  the  evi- 
dence of  witnesses  who  may  or  may  not  be  eocperta  as  t^  such 
questions,  rather  than  to  the  decision  of  the  presiding  ju<lge  of 
tlie  court.  In  view  of  the  evidence  contained  in  the  record 
the  charge  of  the  court  was  error. 

Let  the  judgment  of  the  court  below  be  reversed. 


Augustus  R.  Wright,  plaintiff  in  error,  vs.  Alfred  Short- 
er, defendant  in  error. 

(This  case  was  argued  at  the  last  term  and  decision  reserved.) 

I.  Where  an  imperfect  plea,  stricken  by  the  court  below,  on  motion  or  gen- 
eral demurrer,  indicates  strongly  that  there  is  in  the  facts  a  meritorious  de- 
fense, this  court  will  direct  that  the  plea  be  reinstated  on  terms,  and  thatthe 
opportunity  for  amendment  be  allowed. 
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2.  Dicta  on  the  position  of  guarantors  of  payment,  with  reference  to  dili- 
gence by  creditors. 

3.  A  general  guarantor  of  payment  who  has  received  value  in  negotiating  a 
note,  is  not  discharged  by  judgment  in  favor  of  the  maker  in  a  suit  upon 
the  note,  unless  the  judgment  was  the  result  of  some  fault  or  default  in  the 
plaintiff ;  and  if  the  latter  has  pursued  the  case  to  an  adverse  termination 
in  the  highest  court  of  this  state,  he  is  not  bound  to  carry  it  up  to  the  su- 
preme court  of  the  United  States. 

4.  When  bridge  and  ferry  franchises  purporting  on  the  face  of  the  grant  to  be 
exclusive,  are  conveyed  by  deed  in  fee  simple,  with  warranty  of  title  against 
the  vendor  and  his  heirs  only,  the  purchaser,  in  the  absence  of  any  fraud 
in  the  vendor,  takes  the  risk  of  the  grant's  proving  exclusive  or  not  ex- 
clusive in  its  legal  operation. 

5.  If  the  grant  purport  to  create  franchises  which  are  exclusive  for  three 
miles  up  and  down  certain  rivers,  and  the  vendor  represent  them  to  be  ex- 
clusive, and  the  price  is  fixed  ^  accordingly,  both  parties  believing  them  to 
be  exclusive,  but  being  mistaken  on  account  of  a  defect  of  legal  power  in 
the  inferior  court  to  pass  exclusive  franchises,  the  purchaser,  when  sued  by 
the  vendor  for  a  balance  of  the  price  or  upon  a  contract  of  guaranty  involv- 
ing such  balance,  cannot  set  up  the  non-exclusiveness  of  the  grant  as  par- 
tial failiire  of  consideration,  nor  as  a  ground  of  recoupment,  although  the 
yalue  of  the  grant  as  it  really  is,  be  much  less  than  the  amount  already  paid 
on  the  price,  and  far  less  than  the  value  would  have  been,  had  the  grant 
been  exclusive  as  it  was  supposed  to  be,  there  being  no  express  warranty  by 
the  vendor  that  it  was  exclusive,  and  no  fraud  by  which  the  vendee  was  de- 
ceived or  misled. 

6.  As  the  grant  in  fact  existed,  although  not  exclusive,  there  was  a  subject 
matter  for  the  contract  to  operate  upon.  The  circumstance  that  the  grant 
is  less  extensive  or  less  valuable  than  it  was  believed  to  be,  does  not  nega- 
tive the  existence  of  the  subject  matter  itself  but  only  of  some  of  its  sup- 
posed attributes. 

Practice  in  tlie  Supreme  Court.  Guaranty.  Promissory 
notes.  Franchi.se.  Koads  and  bridges.  Grant.  Warranty. 
Before  Judge  Buchanan.  Floyd  Superior  Court.  January 
Term,  1876. 

Shorter  brought  assumpsit  against  Wright,  on  a  written 
guaranty  of  the  payment  of  a  note  on  J.  L.  Cobb  and  James 
Morris,  security,  for  $2,500  00,  dated  July  16th,  1861,  and 
dne  at  twelve  months,  with  interest  from  date.  This  guar- 
anty was  dated  August  14th,  1862,  and  embraced  other  notes 
tiamferred  by  defendant  to  plaintiff,  but  not  involved  in  this 

rait.    The  defendant  pleaded,  in  substance,  as  follows : 
Vol.  lvi.  6, 
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1st.  That  defendant  had  no  notice  of  the  non-payment  of 
the  note  set  forth  above  for  three  or  four  years,  and  in  the 
iqeantime  the  makers  became  insolvent,  though  worth  at  the 
time  of  the  guaranty  $100,000  00;  that,  when  the  note  was 
transferred,  defendant  informed  plaintiff  that  it  was  given  for 
negroes,  and  informed  him  also  that  he,  defendant,  had  been 
notified  that  the  money  was  ready  to  be  paid  upon  call,  and 
that  nothing  was  to  be  done  but  to  present  the  note ;  that 
plaintiff  not  only  failed  to  present  it  or  call  for  the  money, 
but  avoided  payment  by  carrying  the  note  to  Thomas  county^ 
his  then  residence  being  known  to  but  few;  that  plaintiff  so 
avoided  the  payment  of  said  note  because  Confe<lerate  money, 
which  was  the  usual  currency  at  that  time,  and  also  when  the 
contract  was  made,  was  below  par ;  that  defendant,  having  no 
notice  of  the  non-payment  of  the  note,  supposed  it  paid. 

2d.  That  the  note  was  given  for  negroes,  and  such  notes 
Jmving  been  held  void  by  the  courts,  the  makers  were  re- 
leased, and  defendant,  as  guarantor,  thereby  discharged ;  that 
if  he  iiad  received  notice  of  non-payment,  he  would  have  paid 
it  himself  or  caused  it  to  be  paid. 

3d.  That  the  consideration  of  the  contract  of  guaranty  had 
partially  failed ;  that  such  consideration  was  a  sale  and  con- 
veyance in  fee  simple  by  plaintiff,  with  warranty  against  him- 
self and  his  heirs  only,  of  a  half  interest  in  certain  described 
bridges  and  ferries,  and  bridge  and  ferry  privileges ;  that  the 
grant  to  plaintiff  of  such  privileges  by  the  inferior  court  pur- 
ported to  be  exclusive  for  three  miles  up  and  down  the  rivers ; 
that  plaintiff  so  represented  them,  and  that  both  ])artie8  en- 
tered into  the  contract  of  guaranty  by  mistake,  with  this  un- 
derstanding; that  such  privileges  were  not  in  reality  exclu- 
sive, the  supreme  court  having  decided  that  the  inferior  court 
had  no  power  to  render  them  so;  that  the  consideration  has 
therefore  failed  to  the  extent  of  the  difference  in  value  between 
the  exclusive  franchises  and  franchises  not  exclusive,  amount- 
ing to  about  $20,000  00  or  other  large  sum.  This  plea  also 
claims  the  right  to  recoup  in  behalf  of  defendant  for  such 
difference  in  value. 


i 
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4th*  That  plaintiff  did  not  use  due  dih'gence  in  suing  the  pote, 
but  allowed  three  or  four  years  to  pass  before  doing  so ;  that 
by  reason  of  this  neglect  the  note  was  lost,  because  the  makers 
were  solvent  when  the  note  was  transferred  to  plaintiff,  and 
became  insolvent  before  suit;  also,  that  after  suit  was  brought, 
plaintiff  failed  to  prosecute  it  with  due  care  and  diligence,  and 
after  carrying  the  case  to  the  supreme  court  of  Georgia,  failed 
to  carry  it  to  the  supreme  court  of  the  United  States,  where 
similar  decisions  of  the  state  courts  were  afterwards  over- 
ruled. 

5th.  The  general  issue. 

Upon  demurrer,  all  of  the  aforesaid  pleas  were  stricken 
except  the  last,  and  the  defendant  excepted.  The  jury  found 
for  the  plaintiff  $1,136  36,  with  interest  from  July  1st,  1870. 

EiTor  is  assigned  upon  the  above  grounds  of  exception. 

Wright  &  Featherston,  for  plaintiff  in  error. 
R.  D.  Harvey;  C.  Rowell,  for  defendant. 

Bleckley,  Judge. 

1.  This  case  has  been  long  and  anxiously  considered ;  on 
roy  part,  painfully.  The  true  law  of  it,  in  so  far  as  it  in- 
volves the  doctrine  of  guaranty,  seems  to  me  yet  not  quite  free 
from  doubt  Partly  for  that  reason,  I  gave  my  Consent  to  a 
reversal  of  the  judgment,  on  terms,  to  afford  opportunity  for 
amending  the  first  special  plea.  That  plea,  it  will  be  per- 
ceived, does  not  rest  simply  on  the  law  of  guaranty  in  gen- 
eral, but  strongly  indicates  that  at  the  time  the  guaranty  was 
entered  into  there  may  have  been  a  promise  by  Shorter,  ex- 
press or  implied,  that  he  would  call  for  the  money  then  said 
to  be  ready.  The  plea  is  defective,  (if  it  be  the  purpose  of 
it  to  allege  such  a  promise,)  in  not  setting  out  what  Shoter 
aaid  on  the  occasion,  or  the  fact  that  he  was  silent,  giving 
ground  tacitly  to  infer  the  promise.  If,  by  word  or  conduct 
amoanting  to  a  promise,  he  induced  Wright  to  believe  that 
he  would  call  for  payment  and  get  the  money  then  said  to  be 
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ready^  and  Wright  relaxeil  all  vigilance  on  that  account,  and 
did  not  become' aware  until  after  the  makers  of  the  note  were 
no  longer  solvent,  that  payment  had  not  been  called  for  as  he 
was  induced  to  believe  it  would  be,  Wright  ought  not  now 
to  suffer.  To  make  him  suffer,  under  such  circumstances, 
would  be  to  excuse  a  breach  of  faith,  and  overlook  an  injury 
to  him  amounting  to  substantial  fraud.  Inasmuch  as  the  note 
was  over-due,  and  the  contract  of  guaranty  fixed  no  time  or 
place  of  payment,  the  writings  are,  perhaps,  not  inconsistent 
with  the  theory  that  Shorter  was  to  call  for  the  money  then 
represented  to  be  ready. 

2.  In  so  far  as  the  pleas,  or  any  of  them,  rest  alone  on  the 
bare  law  of  guaranty,  they  are  overruled  by  this  court,  as  they 
were  by  the  court  below.  Speaking  for  myself  only,  I  will 
briefly  classify  guarantors,  and  then  point  out  what  I  take  to 
be  the  true  position  of  some  of  them  in  regard  to  diligence  on 
the  part  of  creditors :  Guarantors,  viewed  in  reference  to  the 
oonaideration  of  their  contract,  are  either  mere  sureties  or  more 
than  sureties.  They  are  mere  sureties  when  the  consideration 
of  the  guaranty  moves,  not  to  them,  but  to  the  person  for 
whose  performance  they  become  bound.  They  are  more  than 
sureties  when  the  consideration  is  a  benefit  flowing  to  them- 
selves: 2  Parsons  on  Contracts,  21,  22 ;  Code^  section  2148. 
Regarded  in  reference  to  the  substance  of  their  contract,  they 
undertake,  either  for  the  collectibility,  or  for  the  |)ayment  of 
tlie  given  debt  A  guarantor  of  any  class  may,  by  his  con- 
tract, limit  his  liability  according  to  his  o>vn  pleasure,  and 
stipulate  for  such  diligence  or  preliminary  action  on  the  part 
of  the  creditor  as  he  may  choose  to  exact.  In  the  absence  of 
any  special  terms,  the  most  &vored  guarantors  are  those  who 
are  mere  sureties  and  guarantee  collectibility  only ;  and  the 
least  favored  are  those  who,  for  a  consideration  moving  to 
themselves,  guarantee  payment.  If  the  guaranty  be  of  tlie 
payment  of  a  pre-existing  debt,  and  expressed  in  general 
terms,  the  guarantor,  if  a  mere  surety,  cannot  insist  on  a  higher 
degree  of  diligence  in  the  creditor  than  could  be  exacted  in 
the  same  case  and  under  the  same  circumstances^  in  behalf  of 
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the  most  favored  class  of  sureties,  such  as  accommodation  iu- 
dorsers ;  nor  can  lie,  if  more  than  a  surety,  require  greater 
diligence  tlian  might  be  demanded  in  behalf  of  the  most  fav- 
ored class  of  debtors  receiving  va4ue,  such  as  indorsers  for 
value.  In  some  respects,  the  condition  of  a  general  guarantor 
of  payment  is  less  advantageous  than  that  of  an  indorser, 
but  in  no  respect  is  it  more  advantageous.  To  gain  a  better 
dains  than  that  of  an  indorser,  the  guarantor  must  vary  his 
general  liability  by  express  stipulation.  In  those  states  where 
.  indorsers  are  entitled  to  notice  of  non-payment,  guarantors  of 
similar  debts  might,  upon  principle,  be  entitled  to  notice  also ; 
but  not  necessarily  to  equally  strict  and  formal  notice,  dili- 
gence in  case  of  indorsers,  being  more  influenced  by  reasons  of 
commercial  policy  than  diligence  for  the  behoof  of  guarantors. 
Less  than  commercial  ex|)edition,  or  the  ordinary  transmis- 
sion by  mail,  will  scarcely  suffice  in  giving  notice  to  in- 
dorsers; whereas,  it  is  sufficient  anywhere  that  guarantors 
be  notified  in  time  to  prevent  loss  by  insolvency,  etc.,  with 
no  restriction  to  the  first  appropriate  opportunity.  In  states 
(as  in  Greorgia)  where  the  general  rule  is,  by  statute,  that 
indorsers  are  not  entitled  to  any  notice  whatever,  a  guar- 
antor of  payment  may  consistently  be  denied  notice  of  non- 
payment, supposing  his  guaranty  to  be  concerning  a  class  of 
paper  to  which  the  general  rule  applies.  The  change  of  policy 
which  is  involved  in  doing  away  with  notice  to  indorsers  is  so 
radical  that  its  spirit  reaches  and  includes  guarantors  in  like 
cases.  In  a  system  of  diligence  which  expressly  dispenses 
with  notice  to  the  former,  there  would  seem  to  be  no  place 
for  a  rule  requiring  notice  to  the  latter.  The  broad  reason  of 
notice  is  repealed  by  a  statutory  denial  of  its  application  to 
indorsers,  they  being  the  great  representative  class  with  ref- 
erence to  which  the  law  of  notice  has,  for  the  most  part,  been 
moolded.  •  It  would  be  a  striking  anomaly  for  an  absolute 
gnarantor  of  payment  to  stand  discharged  for  want  of  notice 
nai&t  circumstances  that  would  leave  an  indorser  still  bound. 
Our  statute  has  been  construed  to  embrace  drawers  (though  not 
named)  and  to  dispense  with  notice  as  to  them :  34  Georgia^ 
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558 ;  Powell  &Jo7ie8  vs.  Phillipajr.,  &  Company yJanuaiytenn, 
1876;  High  vs.  Cox,  Ibid.  Compare,  however,  41  Georgia 
ReporiSy  614;  44  Ibid.^  63.  What  has  been  said  of  notice 
will  apply,  in  substance,  to  demand,  bringing  suit  against  the 
principal  debtor,  and  other  acts  of  diligence.  No  higher 
standard  of  general  diligence  can  be  insisted  upon  by  guaran- 
tors of  absolute  payment  than  indorsers,  in  the  like  case, 
would  have  a  right  to  call  for.  Either  might  give  the  statu- 
tory notice  to  sue,  and  stand  upon  the  consequent  right  to 
special  diligence.  Were  the  paper  before  us  "bank  pajjer," 
negotiated  before  due,  the  doctrine  of  demand  and  notice  of 
non-payment  would  still,  notwithstanding  the  statute,  apply 
to  it  in  favor  of  an  indorser,  and  might  apply,  to  a  certain 
extent,  in  favor  of  a  guarantor;  but  the  paper  has  neither  of 
these  characteristics.  It  was  guaranted  atler  due,  and  was 
payable  generally — not  at  bank.  The  authorities  touching 
the  measure  of  diligence  to  which  the  creditor  is  bound  in 
favor  of  a  guarantor  are  very  numerous,  and  not  altogether 
harmonious.  Scores  of  them  have  been  examined  in  the 
course  of  our  investigations  in  this  case.  They  are  largely 
collected  in  2  American  Leading  Cases,  1  to  141.  If,  as  a 
whole,  they  can  be  squared  with  any  general  principle,  they 
seem  to  me  not  to  run  counter  to  the  line  of  thought  which  I 
have  pursued  above.  Wherever  indorsers  and  guarantors  of 
payment  of  pre-existing  debts  are  compared,  the  latter,  I 
think,  will  generally  be  found  to  be  put  on  a  lower  plane  than 
the  former,  n^ver  on  a  higher. 

3.  The  third  head-note  nee<1s  no  expansion.  It  can  scarce 
ly  be  questioned  as  law ;  and  the  plea  to  which  it  applies, 
taken  as  a  whole,  presents  no  valid  defense. 

4,  5.  The  fourth  and  fifth  head-notes  are  full  enough ;  and 
if  in  need  of  authority,  will  be  found  supported  by  6  Lansing, 
56,  and  6  Blackford,  389;  see,  also,  31  Alabama,  435. . 

6.  The  ground  upon  which  this  case  is  distinguished  from 
that  in  37  Georgia  ReportSj  423,  is  indicated  in  the  sixth 
bead-note.  Here  there  is  a  legal  subject  matter  in  existence; 
in  that  case  there  was  none. 
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Tlie  judgment  of  the  court  upon  the  whole  record  is  as  fol- 
lows: *' Reversed,  with  direction  that  the  court  below  rein- 
state the  first  plea  for  readjudication,  provided  the  piaiutifiTin 
error,  after  paying  all  costs  incurred  on  this  writ  of  error  in 
either  court,  will  amend  said  plea  on  oath,  alleging  distinctly 
the  full  response  of  the  defendant  in  error,  or  his  failure  to 
respond,  on  the  occasion  of  being  informed,  as  now  alleged  in 
the  plea,  touching  readiness  of  the  money,  etc.  If  the  terms 
here  prescribed  be  not  complied  with  at  the  first  term  of 
Floyd  superior  court,  let  the  judgment  of  the  court  below 
stand  affirmed;  and  in  either  case,  let  all  the  special  pleas  re- 
main stricken  except  the  fiist." 


Valentine  Zimmeb,  plaintiff  in  error,  vs.  William  F. 

Dansby,  defendant  in  error. 

If  the  legal  title  to  land  be  in  the  husband  and  be  holds  the  possession  there- 
of under  such  title,  and  the  title  and  possession  so  remain  until  a  creditor, 
who  gave  credit  on  the  faith  that  the  property  was  the  husband's,  without 
any  notice  of  the  wife's  equity,  reduces  his  debt  to  judgment,  the  lien  of 
such  judgment  will  bind  the  land  and  will  be  enforced  against  a  secre^ 
equity  of  the  wife,  resulting  from  the  fact  that  her  money  paid  for  the  land. 

Husband  and  wife.  Levy  and  sale.  Debtor  and  creditor. 
Before  Judge  Buchanan.  Troup  Superior  Court.  May 
Term,  1875. 

Reported  in  the  opinion. 

B.  H.  BiGHAM ;  T.  H.  Whitaker,  for  plaintiflf  in  error. 

Febbeli.  &  LoNGLEY,  for  defendant. 

Jackson,  Judge. 

The  defendant  obtained  judgment  against  Joseph  Sanders 
on  the  22d  of  May,  1866,  and  the  execution  issued  thereon 
Was  levied  upon  a  tract  of  land  which  Dansby  claimed.     On 
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the  trial  of  this  claim,  plaintifT  in  fi.  fa.  proved  possession 
in  Sanders  from  1860  up  to  judgment,  and  since,  -until  with- 
in two  or  three  years  of  the  trial,  and  introduced  a  deed  from 
Johnson  to  him,  dated  11th  of  July,  1860.  Claimant  showed 
a  deed  to  him  from  Sanders  and  wife  dated  19th  day  of  No- 
vember, 1870,  made  by  the  approval  of  the  ordinary,  and 
proceedings  before  the  ordinary  showing  that  the  land  had 
been  set  apart  as  a  homestead  to  Sanders  on  his  application 
the  year  before;  also  a  deed  from  Sanders  to  his  wife,  dated 
the  4th  of  September,  1866,  and  recorded  that  day ;  and  proved 
by  Sanders  and  wife  that  some  money  which  the  wife  inherit- 
ed in  Alabama  paid  for  the  laud;  and  further  showed  that 
tliis  money  was  her  separate  estate  by  the  law  of  Alabama. 
On  this  state  of  facts  the  court  charged  that  if  the  jury  be- 
lieved that  the  land  in  question  was  paid  for  by  the  money  of 
the  wife,  Acquired  as  her  separate  estate  in  Alabama,  the  land 
was  not  subject,  and  that  the  deed  so  made  by  husband  and 
wife,  of  the  homestead,  conveyed  the  wife's  title  to  claimant; 
and  declined  to  charge  that  if  plaintiff  credited  defendant  in 
ji.  fa*y  bona  fide,  believing  this  property  to  be  defendant's, 
without  any  notice  of  the  wife's  equity  or  trust,  then  the  land 
is  subject.  Tlie  jury  found  the  land  not  subject;  the  plain- 
tiff moved  for  a  new  trial  on  the  above  charge  and  refusal  to 
charge;  the  court  refused  to  grant  it,  and  this  is  the  error  as- 
signed. 

This  debt  was  created  prior  to  the  constitution  of  1 868.  There- 
fore no  right  against  the  judgment  vested  in  the  husband  and 
wife  by  the  homestead.  If  it  had  vested,  the  sale  was  illegal 
under  the  ruling  of  this  court  in  Roberts  and  wife  V8.  Tram- 
melly  page  383,  and  claimant  acquired  no  title.  The  home- 
stead is  therefore  out  of  the  question,  and  makes  the  case  no 
better  or  worse  for  either  side.  The  wife,  however,  signed  the 
deed  ;  the  court  below  held  tiiat  she  conveyed  thereby  what- 
ever title  she  had,  and  the  claimant  stands  in  her  shoes  and 
is  subrogated  to  her  rights.  Suppose  that  this  is  a  correct 
view  of  the  law  in  respect  to  the  rights  of  the  claimant  against 
her,  and  that  she  would  be  estopped  in  a  contest  with'  hioiy 
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and  that  be  acquired  all  her  title^  then  the  question  narrows 
to' this  point,  what  is  her  title  against  this  judgment  ?  The 
judgment  was  rendered  in  May,  1866 ;  her  Iiusband's  deed  to 
her  and  its  record  was  iu  September,  1866 ;  and  that  judg- 
ment operated  as  a  lien  on  his  property  from  its  date.  The 
legal  title  to  this  property  was  in  him,  the  husband,  at  the 
date  of  the  judgment ;  the  deed  was  to  him  alone,  and  the 
possession  was  in  him  ;  there  was  no^record  of  the  wife's  title 
or  of  any  equity  in  her  when  he  got  the  credit  or  when  the 
judgment  was  rendered,  therefore  there  was  no  construetive 
notice  to  this  judgment  creditor,  and  the  record  discloses  no 
actual  notice  to  him  of  tliis.equity  of  the  wife.  It  is  there- 
fore a  secret  equity  arising  from  a  secret  trust,  so  far  as  this 
creditor  is  concerned,  and  the  naked  question  made  by  the  re- 
quest to  charge  and  the  refusal  to  do  so,  is,  can  such  a  secret 
trusty  such  a  concealed  equity,  prevail  to  set  aside  a  judgment 
lien  obtained  without  any  notice  of  its  existence,  actual  or  con- 
structive? Which  is  the  better  equity,  the  creditor's  judg- 
ment lien,  he  having  credited  on  the  conviction  that  this  was 
the  debior*8  property f  and  the  debtor  having  used  tiie  proceeds 
of  the  credit,  doubtless  for  the  benefit  of  his  wife  and  himself? 
Which  is  the  better  equity,  the  creditor's  judgment  lien  found- 
ed on  such  a  debt,  or  the  wife's  secret  equity  covered  up  in 
this  secret  trust?  We  think,  that  in  principle,  there  can  be 
but  one  answer.  The  honest  creditor,  who  gave  the  credit  on 
the  strength  of  this  prot)erty,  should  be  preferred. 

The  analogies  springing  from  our  statute  laws  in  relation 
to  husband  and  wife  at  the  time  of  the  purchase  of  this  land 
in  1860,  strengthen  this  view  of  the  law.  At  that  time,  the 
marital  rights  of  the  husband  attached  to  the  wife's  property 
as  a  general  rule,  and  all  marriage  settlements  had  to  be  rcr 
corded,  or  such  settlements  were  void  against  bona  fide  pur- 
chasers or  creditors.  This  money  was  brought  into  Georgia 
by  the  husband,  no  notice  given  that  it  w^s  his  wife's,  the 
deed  was  taken  to  the  husband,  and  he  appeared  as  absolute 
owner  nntil  afler  the  judgment,  and  then  for  the  first  time  the 
wi&'s  equity  is  recorded  in  the  shape  of  a  deed  from  him  to 
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her.  It  is  true  that  there  is  no  law  requiring  a  record  of  such 
a  transaction,  as  in  the  case  of  marriage  settlements,  but  the 
reason  and  spirit  of  the  two  cases  is  the  same.  As  the  law 
stood  then,  the  husband  was  the  master,  the  owner  of  all  the 
ostensible  property,  and  if  the  wife  had  any  title  to  any  part 
of  it,  derived  from  a  marriage  settlement,  it  had  to  l)e  made 
known  to  warn  creditors  not  to  trust  the  husband  on  his  ap- 
parent ownership.  Why,  if  she  had  title  to  any  part  of  it, 
otherwise  derived,  should  not  notice  also  be  given,  either  by 
record,  constructively  or  actually,  by  informing  the  creditor  ? 
It  is  right  that  it  should  have  been  done  in  both  cases.  We 
think  the  principle  ruled  in  this  case  now  was  practically  de- 
cided in  Humphrey  vs.  Copeland,  54  Georgia  Reports,  543. 
There  we  held  that  "a  judgment  creditor  who  is  protected 
against  a  mere  equity  in  his  debtor's  property  for  want  of 
notice  before  his  judgment  lien  attaches,  may,  when  the  prop- 
erty is  sold  to  satisfy  the  judgment,  purchase  and  hold  it  dis- 
incumbered  of  such  equity,  though  he,  in  the  meantime,  re- 
ceive notice."  That  principle  controls  this  case.  Nor  do  we 
think  that  the  cases  of  Barkt  et  al,  vs.  Andei^son,  40  Georgia 
Reports,  635,  and  Gray  vs.  Perry  et  aL,  61  Ibid,,  180,  neces- 
sarily conflict  with^  this  ruling  in  Humphrey  vs,  Copekind,  and 
now  repeated  in  the  present  case.  In  Burke  vs,  Anderson  the 
reasoning,  we  admit,  is  the  other  way,  and  would,  perhaps, 
lead  to  a  different  conclusion  from  that  now  reached  by  us 
here;  but  the  facts  are  different,  and  the  judgment  was  simply 
that  equity  would  grant  relief  to  correct  a  mistake  against 
bona  fide  creditors,  though  it  would  not  against  a  bona  fide 
purchaser  without  notice,  and  this  seems  grounded  mainly  on 
the  statute:  Code,  section  3119.  Then  the  only  exception 
is  the  case  of  the  bona  fide  purchaser,  and  inclusio  unius 
exdusio  aUerius  would  apply;  whereas,  in  marriage  settle- 
ments, a  closer  analogy  to  this  case,  creditors  are  also  ex- 
pressly embraced :  Code,  section  1778.  In  the  case  in  51 
Georgia  Repo)is,  Gray  vs,  PeiTy,  the  debt  was  in  existence 
at  the  time  the  property  went  into  possession  of  the  bus- 
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band,  and  the  creditor  could  ndl  have  credited  on  the  faith  of 
that  property. 

We  forbear  to  say  anything  upon  the  question  how  far  the 
law  of  Alabama,  giving  the  wife  a  sepflCfei^te  property  in  money, 
would  be  enforced  in  Georgia  when  that^ipaoney  was  invested 
by  the  husband  in  lands  in  Georgia,  as  no  {K>iut  is  made  up- 
on it. 

We  see  no  error  in  the  ruling  on  the  admi^bility  of  the 
evidence  of  Mr.  and  Mrs.  tauders.  There  does  not  seem  to 
have  been  any  record  or  better  evidence  of  the  money  hav- 
iDg  been  the  wife's  in  Alabama. 

We  reverse  the  judgment  because  we  think  the  court  erred 
iu  holding  that  this  property  was  not  subject  to  this  judg- 
ment, if  the  creditor  credited  on  the  faith  of  its  being  the 
debtor's,  and  had  no  notice  of  the  wife's  equity. 
Judgment  reversed. 


J.  A.  P.  Methvix,  plaintiff  in  error,  vs.  Mary  J.  Shor- 

T£R  et  al.,  defendants  in  error. 

(Jacksom,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

On  the  facts  of  the  case  there  was  no  abuse  of  discretion  in  granting  a  new 
trial,  whether  the  judge  erred  in  any  of  his  rulings  on  the  former  trial  or 
not.  If  he  did  err,  as  he  has  granted  a  new  trial,  it  is  fair  to  presume  that 
he  will  discover  and  correct  his  own  errors. 

New  trial.    Before  Judge  Wright.     Quitman  Superior 
Court.     November  Terra,  1875. 

Report  unnecessary. 

J.  H.  GuERRY;  GuERRY  &  SoN,  for  plaintiff  in  error. 

A.  Hood;  S.  W.  Goode,  for  defendants. 

BLECKIiEY,  Judge. 

After  verdict  finding  the  property  levied  upon  subject,  the 
claimants  moved  for  a  new  trial  on  fifteen  grounds^  among 
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them  that  the  verdict  was  contrary  to  evidence.  The  court 
granted  a  new  trial,  and  that  judgment  is  the  one  sought  to 
be  re\^ersed. 

Wlien  the  grant  of  a  new  trial  is,  as  in  this  case,  general, 
not  put  by  the  presiding  judge  upon  any  particular  ground  or 
grounds  of  the  motion,  it  should  be  assumed  that  whatever 
errors  the  judge  committed  on  the  trial,  he  has  discovered  for 
himself  and  means  to  correct  for  himself.  If,  in  the  motion, 
there  be  a  single  ground  upon  which  the  order  for  a  new  trial 
is  clearly  warranted,  an  affirmance  by  this  court  must  neces- 
sarily follow ;  and  when  that  result  is  arrived  at,  it  seems 
mere  amateur  work  to  search  for  errors,  which  when  fonnd, 
will  be  of  no  avail  against  the  judgment  under  review. 

On  looking  into  the  evidence,  and  treating  the  verdict  as 
an  entirety,  the  whole  of  the  property  under  levy  having  been 
found  subject,  we  are  unable  to  pronounce  that  the  judge 
abused  his  discretion  in  granting  a  new  trial.  With  such  evi- 
dence as  we  find  in  the  record,  the  first  grant  of  a  new  trial 
should  undoubtedly  be  acquiesced  in.  The  discretion  of  the 
judge  is  wide,  and  we  are  determined  not  to  contract  it 

If,  in  charging  the  jury,  or  otherwise,  the  judge  committed 
any  errors,  he  will  have  an  opportunity  of  correcting  them  on 
the  second  trial.  As  he  has  ordered  a  new  trial  the  whole 
case  is  still  within  his  control,  and  he  may  give  to  it  such  final 
shape  as  will  leave  no  cause  of  complaint  to  either  party. 

Judgment  affirmed. 


Neal  Felton,  plaintiff  in  error,  va.  The  State  op  Geor- 
gia, defendant  in  error. 

1.  If  there  be  sufficient  evidence  to  sustain  the  verdict,  this  court  wiU  not 
control  the  discretion  of  the  court  below  in  refusing  to  grant  a  new  trial  on 
the  ground  that  the  verdict  is  against  the  weight  of  the  evidence. 

2.  In  a*  case  where  the  testimony  clearly  shows  that  the  defendant  is  guilty  of 
more  than  a  bare  assault,  it  is  not  such  error  to  refuse  to  charge  that  the 
jury  may  find  him  guilty  only  of  the  assault,  as  to  require  the  grant  of  a 
new  trial. 
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3.  Newly  discovered  evidence  which  tends  only  to  impeach  a  witness,  will 
not  authorize  the  grant  of  a  new  trial,  especially  if  the  effort  to  impeach  be 
the  sayings  of  the  witness  sought  to  be  impeached,  spoken  subsequently 
to  the  trial. 

Criminal  law.  New  trial.  Charge  of  court.  Before  Judge 
McCuTCHEN.    Bartow  Superior  Court.   July  Term,  1875. 

Reported  in  the  opinion. 

6.  H.  Bates;  R.  W.  Murphy,  for  plaintiff  in  error. 

A.  T.  Hackett,  solicitor  general,  by  E.  P.  Howell,  for 
the  state. 

Jackson,  Judge. 

V 

The  defendant  was  indicted  and  convicted  of  this  offense,  and 
moved  for  a  new  trial  on  three  grounds,  to-wit :  because  tlie  ver- 
dict was  against  the  evidence  and  the  law;  because  the  court 
erred  in  declining  to  charge  that,  under  the  facts  of  the  cose, 
the  defendant  could  not  be  found  guilty  of  a  bare  assault;  and 
because  he  had  discovered  new  evidence  since  the  trial.  The 
court  overruled  the  motion,  and  error  is  assigned  on  each 
ground  above  specified. 

1.  The  evidence  is  abundant  to  sustain  the  verdict.  The 
defendant  threw  the  girl  down,  stopped  her  mouth  to  suppress 
her  cries  for  help,  put  his  hand  under  her  clothes,  and  in  his 
effort  to  effect  his  purpose  made  her  mouth  bleed,  and  other- 
wise braised  her  person ;  and  only  desisted  when  iier  grand- 
mother, hearing  her  cries,  called  out  to  him  to  desist. 

2.  The  facts  show  much  more  than  an  assault.  Such  a 
verdict,  a  bare  assault,  ought  not  to  have  been  returned;  the 
facts  would  not  make  that  crime,  but  made  much  more;  and 
while  the  jury  might  have  found  such  a  verdict  against  facts 
and  law,  it  is  extremely  improbable  that  they  would  have 
done  80.  At  all  events,  we  have  no  idea  that  the  charge,  if 
giveOj  would  have  altered  the  verdict;  it  certainly  ought  not 
to  bave  done  it,  therefore  we  will  not  interfere. 

8.  The  newly  discovered  evidence  consists  entirely  in  say- 
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ings  of  the  witness,  the  girl,  after  the  trial.  A  new  trial  should 
not  have  been  granted  on  them  for  two  reasons:  first,  because 
they  go  to  im|>each  her  evidence  only,  and  secondly,  because 
they  were  spoken  after  the  trial.  If  the  principle  were  once 
established  that  proof  of  such  sayings  so  spoken  would  set 
aside  a  verdict,  and  open  the  case  again,  verdicts  would  cease 
to  stand,  and  crime  would  go  always  unpunished,  for  it  would 
be  easy,  for  love  or  money,  to  get  some  witness  to  say  some- 
thing contradictory  to  his  evidence  on  the  trial. 
Judgment  affirmed. 


M.  J.  Atkiks  &  Company,  plaintiffs  in  error,  vs.  J.  L.  & 

R.  H.  Cobb,  defendants  in  error. 

1.  The  copy  of  the  draft  and  indorsement  thereon,  annexed  to  a  declaration, 
framed  in  the  brief  statutory  form,  is  part  of  the  declaration  itself,  and  may 
be  used  to  aid  defective  allegations.  The  indorsement  need  not  be  al- 
leged if  it  is  copied. 

2.  An  indorsement  "for  collection,"  made  by  the  payees,  is  canceled  by 
their  subsequent  indorsement  to  other  indorsees  for  value. 

3.  When  the  defendants  are  allowed  to  defend  as  fully  as  if  the  bill  had  not 
been  negotiated,  it  is  immaterial  on  what  consideration,  or  for  what  pur- 
pose, or  with  what  motive,  the  payees  transferred  or  the  plaintiff  acquired, 
title  to  the  paper. 

4«  Unfriendly  feeling  between  the  parties  should  not  go  in  disparagement 
of  the  defense.  The  motive  that  induced  the  filing  of  the  plea  is  immate- 
rial ;  the  question  for  the  jury  is  whether  the  plea  is  true  or  not  true. 

5.  Goods  ordered  are,  after  acceptance,  presumed  to  be  of  the  quality  or- 
dered. The  burden  of  proving  them  inferior  is  on  the  purchasers,  who 
must  establish  the  fact  with  that  degree  of  certainty  which  suffices  in  civil 
cases  generally.  They  need  not  go  beyond  this  in  clearness  or  force  of 
evidence. 

6.  That  the  purchasers  made  partial  payment,  with  knowledge  that  the  goods 
were,  in  quality,  inferior  to  those  ordered,  will  not  hinder  them  from  plead- 
ing the  defective  quality  as  partial  failure  of  consideration  when  afterwards 
sued  for  the  balance  of  the  price. 

7.  The  abatement  of  the  purchase  money  for  goods  sold  with  warranty  6f 
quality,  express  or  implied,  should  be  equal,  at  least,  to  the  difference  be- 
tween the  agreed  price  and  actual  value  as  reduced  by  defective  quality. 
Purchasers  are  entitled  to  this  abatement  whether,  in  disposing  of  the  goods. 
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they  lost  anything  or  not.     What  they  realized  is  of  no  consequence,  ex- 
cept as  it  may  tend  to  illustrate  the  question  of  value.  ^ 

8.  In  order  for  a  sale  to  illustrate  value,  the  medium  of  payment,  as  well  as 
the  price,  should  be  regarded.  If  the  sale  were  for  uncurrent  funds,  the 
value  of  such  funds  at  the  time  and  the  place  of  the  transaction  is  material. 

9.  On  a  plea  of  partial  failure  of  consideration  for  defect  in  quality  of  goods, 
it  is  not  competent  for  the  purchasers  to  prove,  in  general  terms,  that  they 
sold  a  large  quantity  of  the  goods  for  uncurrent  funds,  and  that  the  funds 
were  a  total  loss. 

Pleadings.  Indorsement.  Negotiable  instruments.  Sales^. 
Presumptions.  Warranty.  Evidence.  Before  Judge  Tomp- 
kins.    Randolph  Superior  Court.     May  Term,  1875. 

Reported  in  the  opinion. 

A.  Hood;  H.  &  I.  L.  Fielder,  for  plaintiffs  in  error, 

B.  S.  WoRRiLL,  for  defendants. 

Bleckley,  Judge. 

1.  The  action  was  against  the  acceptors  upon  a  bill  of  ex- 
change, and  was  in  the  short  form  allowed  by  the  Code,  sec- 
tion 3391.  The  bill  was  payable  to  the  order  of  the  drawers,' 
and  no  indorsement  by  them  was  alleged  or  set  out  in  the 
body  of  the  declaration.  A  copy  of  the  bill  as  accepted,  and 
a  copy  of  an  indorsement  thereon  by  the  payees  to  the  plain- 
tifl&  were  annexed  to  the  declaration,  and  these,  we  think, 
constituted  a  part  of  the  declaration  itself.  Our  brief  statu- 
tory declarations  are  not  intended  to  be  complete  without  full 
copies  of  the  instruments  declared  upon,  and  such  copies  may 
always  be  used  in  aid  of  informal  or  defective  allegations.  Tak- 
ing the  whole  together,  there  was  a  cause  of  action  set  forth  in 
this  declaration  in  favor  of  the  plaintiflS  against  the  defend- 
ants, and  the  demurrer  was  therefore  properly  overruled  :  See 
Jennings  va^  Wright  &  Connpany,  64  Georgia  Reports,  537 ; 
Bank  of  Americus  vs.  Rogei^s,  55  Ibid.,  29. 

2.  When  the  bill  was  tendered  in  evidence  it  had  upon  it 
two  indorsements  from  the  payees,  one  to  Gunn  *'for  collec- 
tkm/'  and  the  other  to  the  plaintiffs  "for  value  received." 
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The  former  was  without  date;  the  latter  was  dated  four  days 
before  the  pfosent  action  was  brought.  An  indorsement  for, 
collection  is,  as  against  the  indorser,  a  mere  power  of  attornqr 
to  receive  the  money.  It  imjwrts  an  agency  to  collect,  and 
iiotiiing  more.  The  bill  remains  the  property  (in  equity,  at 
least,)  of  the  indorser ;  and  when  it  is  returned  to  him,  he 
may  sue  and  recover  upon  it  in  his  ow^n  name  without  erasing 
Jjie  indorsement:  2  Parsons  on  Notes  and  Bills,  442;  22 
Geo7*gia  Reports,  24.  If,  instead  of  bringing  suit,  he  n^o- 
tiate  the  bill,  and  indorse  it  over  for  value,  the  second  in- 
dorsement ncc(^ssarily  revokes  the  agency  created  by  the  first 
It  cancels  the  first  indorsement  as  effectually  as  could  be  done 
by  erasing  it.  The  indorsement  for  colhjction  did  not,  there- 
fore, stand  in  the  way  of  the  plaintiff's  title  to  the  bill,  under 
tiie  indorsement  made  to  them  for  value;  and  the  objectioti  to 
receiving  the  bill  in  evidence  was  not  sustainable. 

3.  The  title  of  the  holder  of  negotiable  paper  cannot  be  in- 
quired into  further  than  is  necessary  for  tlie  protection  of  the 
defendant  or  to  let  in  the  defense  which  he  seeks  to  make: 
Code,  section  2789 ;  31  Georgia  Reports,  300.  The  coart 
charged  the  jury  that  the  plaintiffs,  having  taken  the  bill  af- 
ter maturity,  stood  in  the  same  position  as  the  payees  in  refer- 
ence to  the  defense  set  up  and  the  equities  between  the  parties. 
In  connection  with  this  charge,  it  was  altogether  proper  for 
the  court  to  instruct  the  jury  as  it  did,  to  the  effect  that  the 
defendants  had  no  concern  with  any  fraud  intended  by  the 
payees  in  parting  with  the  bill,  or  by  the  plaintiffs  in  procnr- 
ing  it,  or  with  the  motive,  purpose  or  consideration  involved 
in  the  transfer.  The  indorsement  was  regular;  the  payees 
were  making  no  contest  with  the  plaintifis,  and  the  defendants 
had  no  right  to  make  any,  on  the  bona  fides  of  their  title.  It 
was  wholly  irrelevant  to  the  issue  on  trial  whether  the  plain- 
tiffs took  the  bi*ll  on  speculation,  as  the  defendants'  coansel 
contended,  or  not. 

4.  In  like  manner,  it  was  no  concern  of  the  plaintifis'  what 
induced  the  defendants  to  set  up  the  defense  which  they  op- 
posed to  the  action.    The  court  erred,  therefore,  in  charging 
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the  jury  that  evidence  of  unfriendly  feeling  existing  between 
one  of  the  plaintifis  and  one  of  the  defendants  might  be  con- 
sidered by  them  in  coming  to  a  conclusion  whether  or  not  the 
defendants  were  induced  to  set  up  a  defense  to  the  bill  in  the 
hands  of  the  plaintiffs^  which  they  were  not  entitled  to  set  up, 
and  would  not  have  set  up  to  it,  against  the  payees.  The  de- 
fendants had  the  same  right  to  defend  the  action  that  the  plain- 
tifis had  to  bring  it  The  motives  of  neither  were  in  ques- 
tion. The  plaintiffs  might  sue  angrily  and  the  defendants 
might  defend  angrily.  The  plea  might  have  been  filed  in  the 
worst  of  temper ;  but  was  it  true?  That  was  the  question  for 
the  jory ;  and  it  was  altogether  needless  for  them  to  consider 
what  induced  the  defendants  to  plead  a  false  plea,  or  whether 
they  would  have  pleaded  it  against  the  payees  or  not.  The 
merit  or  demerit  of  a  defense  is  not  dependent,  in  any  degree, 
upon  the  alisence  of  friendly  relations  between  [the  parties. 
Friends  and  enemies  stand  on  equal  ground  before  the  courts. 

6.  The  bacon,  for  the  price  of  which  the  bill  was  drawn 
and  accepted,  having  been  received  by  the  purchasers  and  re- 
tained by  them,  the  court  was  correct  in  charging  the  jury 
that  the  presumption  of  law,  in  the  absence  of  evidence  to 
the  contrary,  was  that  the  article  was  of  the  quality  ordered. 
It  is  doubtful,  however,  whether  the  charge  was  precisely  ac- 
curate in  the  further  statement  that  the  contrary  must  be  es- 
tablished clearly  and  satisfactorily  by  proof.  The  degree  of 
certainty  required  in  civil  cases  generally,  is  only  that  which 
results  from  a  preponderance  of  testimony :  Code,  section  3749. 
The  proof  should  go  far  enough  to  be  satisfactory  to  the  jury, 
bat  this  it  might  do,  perhaps,  without  being  perfectly  clear: 
7  Georgia  Reports^  467.  The  jury  are  not  much  concerned 
with  any  characteristics  of  the  evidence  except  truth  and  force. 
Some  degree  of  obscurity,  and  even  of  confusion,  may  exist 
without  destroying  its  credit  or  robbing  it  of  the  power  to 
produce  conviction.  The  clearest  evidence  is  not  always  the 
most  trustworthy. 

6.  There  were  two  credits  on  the  draft,  one  for  cash  and 
one  fiir  hams  returned.    The  court  charged  the  jury  that  if 
Vol.  lvi.  7. 
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belicvcil  the  defendants,  "after  they  had  received  the 
1  and  ins|>eoted  the  snnic  and  knew  its  qnality,  made  pay- 
Is  on  tlie  draft,  the  jury  c:in  look  to  all  the  facts  and  see 
ley  have  a  right  to  set  up  the  plea  of  taihire  of  considera- 
1,  and  if  not,  are  bound  to  pay  the  entire  balance  due  on 
.'  draft."     Even  if  this  charge  is  not  objectionable  for  as- 
ining  inspection,  etc.,  before  the  payments  were  made,  it 
ems  erroneous,  for  the  reas(m  that  it  submits  to  the  jury  for 
leir  decision  a  question  of  law,  namely:    whether  the  de- 
endants  had  a  right,  under  the  cireumstances  named,  to  set 
up  the  plea  of  failure  of  consideration.     We  think,  as  matter 
of  law,  that  the  defendants  did  have  the  right,  and  the  judge 
shouhl  so  have  rulc<l  instead  of  referring  the  question  to  the 
jury.     Whether  the  plea  was  true  was  for  the  jury;   but 
whether  the  defendants  had  a  right  to  set  it  up,  notwithstand- 
ing partial  payments  hnd  been  made,  was  for  the  court.     By 
])lea  of  "failure  of  considenition"  we  take  it  for  granted  that 
the  court  meant  partial  failure  of  considenition,  for  that  was 
the  kind  of  plea  filed;  not  one  of  total  failure. 

7.  The  object  of  the  plea  was  to  obtain  an  abatement  of  the 
purchase  money  for  defect  in  quality  of  the  bacon.     The  evi- 
<lence  tended  to  show  that  some  of  the  bacon  was  unsound  ; 
that  it  was  bought  for  first  qiuility,  and  turned  out  to  be,  m 
to  a  part  of  it,  far  inferior ;  indeiKl,  quite,  or  very  nearly 
worthless.     The  agree<l  price  was  thirteen  and  a  half  cent 
and  the  actual  average  value,  according  to  the  evidence  of  o 
of  the  defendants,  was  not  more  than  eigjht  cents.     The  p^ 
alleg»s  that  it  was  not  above  nine  events.     The  true  rule 
abatement,  in  the  absence  c»f  spwial  damages,  is  to  re<luce 
agreetl  prit«  as  much  as  the  actual  value  is  retluceil  by  re 
of  .defective  quality.     Where  quality  is  warranted,  expr 
or  by  implication,  that  much  abatement,  at  least,  may  b 
.acted  by  purchasers,  whether,  on   re-sale,  they  aetuall; 
tain  loss  or  not:  46   Georgia  licportSy  2G1,  464.     W 
realized  on  re-sale  n)ay  illustrate  value,  but,  except  f 
purpose,  is  not  pertinent  to  the  issue.      The    court 
therefore,  in  charging  the  jury  that  defendants  must  she 
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amount  they  lost^  and  if  they  have  lost  nothing,  the  plaiiititrs 
are  entitled  to  recover  the  full  amount  sued  for,  wlietlier  or 
not  the  bacon  was  of  the  quality  sold,  or  wliether  it  was  wortli 
full  price  or  was  of  little  or  no  value. 

8.  A  certain  parcel  of  the  bacon  was  sold  in  bulk  by  the 
defendants,  and  was  afterwards  ascert^iined  to  have  been  un- 
sound and  unsalable.  .  The  purchaser  being  on  the  stand  as 
a  witness  for  the  defendants,  he  was  directed  by  the  court  to 
state  the  price  at  which  he  purchased.  Having  answt^red  that 
it  was  eighteen  cents,  he  was  not  permitted  by  the  court  to 
add  that  he  paid  "  Kimball  currency,"  which  was,  at  the  time, 
uncurrent,  and  that  he  would  not  have  purchased  if  he  had 
had  to  pay  in  any  other  curi'ency.  What  the  j)rice  represented 
was  as  material  as  the  price  itself.  When  an  actual  sale  is 
proven  to  illustrate  value,  the  kind  an<l  value  of  the  funds  in 
which  payment  is  to  be  made,  should  be  t^iken  into  account. 
But  the  conrtj  throughout  the  trial,  seems  to  have  gone  upon 
the  theory  that  though  the  bacon  was  unsound,  the  verdiet 
was  not  to  be  governed  by  the  question  of  value,  but  by  the 
fiict  of  loss  or  no  loss  to  the  defendants.  This  theory,  as  we 
have  seen,  was  wrong.  Yet,  even  upon  thiserroue(»us  theory, 
we  are  unable  to  8(»e  why  the  court  excluded  the  evidence  un- 
der consideration.  Surely  if  eighteen  cents  in  "  Kimball  cur- 
rency "  was  less  than  eighteen  cents  in  money,  the  defendants 
lost  more  in  a  given  transaction  than  if  they  had  sold  for 
money  instead  of  the  "  Kimball  currency/^ 

9.  The  court  was  right  in  excluding  evidence,  in  general 
terms,  that  the  defendants  sold  much  of  the  bacon  for  **  Kim- 
ball currency ,*'  and  that  the  currency  was  a  total  loss.  What 
was  the  bacon  worth?  Transactions  in  it  which  did  not  throw 
light  on  that  question  could  have  no  proper  place  in  the  tes?- 
timony. 

We  al)stain  from  expressing  any  opinion  of  our  own  upon 
the  sufficiency  of  the  evidence  to  uphold  the  verdict.     We 
have  oonfined  ourselves  to  correcting  what  we  deem  errors  of 
law  committed  by  the  court.     For  these  errors  a  new  trial  is 
granted. 
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John  Jordan,  alias  John  Steger,  plaintiff  in  error  v8 
The  State  of  Georgia,  defendant  in  error. 

1.  An  indictment  for  this  offense  under  section  4488  of  the  Code,  should  al- 
lege that  the  principal  thief  has  been  tried  and  convicted  of  the  offense ; 
if  such  principal  cannot  be  taken  so  as  to  be  prosecuted  and  convicted, 
then  the  accessory  in  receiving  the  stolen  goods  should  be  indicted  under 
section  4489  for  a  misdemeanor. 

2.  Under  an  indictment  for  being  accessory  by  receiving  stolen  gooods  when 
the  principal  thief  is  only  charged  with  simple  larceny,  the  evidence  should 
be  confined  to  that,  and  it  is  error  to  admit  an  indictment  for  burglary  and 
a  plea  of  guilty  thereon. 

3.  The  indictment  should  specify  the  particular  offense  of  which  the  princi- 
pal thief  was  convicted,  whether  larceny  from  the  person  or  the  house  or 
simple  larceny  or  burglary,  so  that  the  record  of  the  court — the  pleadings — 
shall  show  that  the  judgment  or  sentence  is  right  according  to  the  case 
made.  The  punishment  of  the  accessory  varies  with  that  of  the  principal. 
In  burglary  in  the  night,  it  may  be  twenty  years  in  the  penitentiary,  in 
larceny  from  the  house,  ten  years,  while  in  simple  larceny  it  would  be  fine 
or  imprisonment  in  jail,  or  work  in  the  chain-gang. 

Criminal  law.  Accessory.  Indictment.  Before  Judge 
Tompkins.    Spalding  Superior  Court.    August  Term,  1875. 

Keported  in  the  opinion. 

Hunt  &  Johnson,  for  plaintiff  in  error. 

T.  B.  Oabaniss,  solicitor  general;  E.  P.  Howell,  by  Z. 
D.  Harrison,  for  the  state. 

Jackson,  Judge. 

This  case  was  an  indictment  for  being  an  accessory  after  the 
fact  in  receiving  goods  stolen  from  another.  The  indictment 
did  not  set  out  that  John  King  had  been  conWcted  or  charg- 
ed with  any  offense  at  all,  or  tried  for  any  offense.  It  sim- 
ply alleged  that  the  defendant  received  from  John  King  a  gold 
watch  worth  $100  00,  the  property  of  one  J.  N.  Bosser,  know- 
ing that  it  had  been  stolen  and  taken  and  carried  away  from 
Bosser  before  that  time.  There  is  no  allegation  that  in  taking 
and  carrying  the  gold  watch  away,  that  it  had  been  taken  from 
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a  house,  so  as  to  make  defendant  accessory  to  larceny  from  the 
house,  nor  that  it  had  been  taken  in  a  burglar}',  so  as  to  cliarge 
him  witli  being  accessory  to  that  crime;  yet  the  court  punished 
tlie  defendant  for  being  accessory  to  larceny  from  the  house, 
of  whicli  there  was  no  charge  at  all ;  and  admitted  a  bill  of 
indictment  for  burglary  against  John  King,  with  his  plea  of 
guilty  thereon.  We  think  this  bill  of  indictment,  if  goo<l  at 
all,  only  good  to  charge  that  defendant  was  accessory  to  sim- 
ple larceny,  and  that  the  proof  should  have  been  confined  to 
that,  and  the  punishment  should  have  been  the  same  as  for 
simple  larceny.  If  the  proof  make  a  case  of  larceny  from  the 
house  the  indictment  should  allege  it,  so  that  the  record  will 
show  that  tlie  judgment  or  sentence  of  the  court  accords  with 
the  indictment.  The  punishment  for  such  an  offense  may  go 
up  to  ten  years  confinement  in  the  penitentiary.  If  the  proof 
make  a  case  of  accessory  to  burglary,  the  indictment  should 
charge  that  oSense  on  John  King,  when  the  punishment  may 
go  as  high  as  twenty  years,  if  at  night,  as  was  this  proof. 
The  punishment  of  the  accessory  varies  with  that  of  the  prin- 
cipal:  Sections  of  the  Code  4488,  4388,  4414,  4310,  4489. 
In  this  case  even  larceny  from  the  person  is  not  charge<l, 
but  the  offense  charge<l  is  that  of  being  accessory  only  to 
the  offense  of  simple  larceny,  and  punishable  under  section 
4310  of  the  Code;  that  is  to  say,  just  as  ordinary  accesso- 
ries after  the  fact  are  punishable.  We  think,  therefore,  that 
the  court  erre<l  in  admitting  the  record  of  the  burglary  and 
plea  of  guilty  thereon  and  all  parol  evidence  of  larceny  from 
the  house.  The  charge  is  accessory  to  simple  larceny ;  the 
proof  sliould  have  been  confined  to  that.  But  is  the  indict- 
ment good  even  for  that?  We  think  nOt.  It  does  not  allege 
the  conviction  of  King  for  any  offense.  The  Code,  sections 
4488  and  4489,  construing  them  together,  seem  clearly  to 
provide  that  unless  the  principal  thief  can  be  taken  and  con- 
victedy  the  accessory  must  be  indicted  for  a  misdemeanor.  If, 
therefore,  the  indictment  be  under  section  4488,  it  must  allege 
that  tlie  principal  thief  has  been  convicted  of  the  larceny 
or  burglary  by  which  tlie  goods  received  were  stolen.     We 
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<an  SCO  no  otiier  sensible  construction  of  these  sections.  This, 
too,  was  the  rule  at  common  law:  4  Blackstone,  263.  It  was 
more  stringent,  indeed,  requiring  sentence  and  punishment. 
The  statute  of  Anne  altered  the  rule  so  as  to  provide  for  the 
trial  of  the  accessory  after  conviction,  if  he  escaped  before 
punishment.  So  these  sections  provide  for  indictment  as  a 
misdemeanor  if  the  priifcipal  ciinnot  be  taken.  We  therefore 
think  that  this  indictment  should  be  quashed,  and  anew  in- 
clictment  be  framed  to  conform  to  the  facts  here  proven ;  if 
desirable  to  indict  again,  it  should  be  distinctly  alleged  that 
John  King  got  i)ossession  of  these  goods  by  the  burglary  of 
which  he  was  duly  tried  and  convicted,  and  this  defendant 
received  them  from  |iim  knowing  the  facts.  Then  the  a//6- 
gaia  and  -probata  will  agree,  and  the  record  will  show  that  the 
proper  ])unishment  has  been  inflicted  upon  the  defendant,  if 
found  guilty  of  being  such  an  accessory.  Inasmuch  as  this 
ruling  quashes  this  bill  of  indictment,  and  a  trial  under  a  new 
bill  will  make  an  entirely  different  case,  it  is  unnecessary  to 
go  furthf?r  into  the  consideration  of  other  errors  complained  of. 
Let  the  judgment  be  reversed  and  the  indictment  be 
quashed. 


William  Harris,  plaintiff  in  error,  m,  John  J.  W.  Glenn 

€i  (iL,  defendants  in  error. 

1.  The  act  of  February  27th,  1874,  declaring  that  property  exempted  from 
levy  and  sale  by  section  2040  of  the  Code,  shall  not  be  exempt  as  against 
the  purchase  money,  aj)plies  to  a  mortgage  executed  for  the  purchase  money 
of  land  prior  to  the  ])assage  of  the  act. 

2.  Debtors  have  no  vested  right  not  to  pay  their  debts.  Exemption  of  their 
pr()i>crty  from  legal  j)rocess  for  the  satisfaction  of  creditors  is  but  a  privi- 
lege ;  mere  grace  and  favor,  dependent  on  the  will  of  the  state.  Statutory 
exemptions  are  subject  to  be  reduced  or  revoked  by  the  legislature,  and 
constitutional  exemptions,  by  the  people,  through  a  change  of  the  organic 
law. 

3.  The  judgment  foreclosing  a  mortgage  is  a  final  adjudication  that  the  debt 
is  due  and  that  the  property  is  subject  to  pay  it.     It  is  a  specific  judgment 
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against  the  specific  property,  and  if  the  mortgagor  had  the  defense  of  ex- 
empdoB,  and  meant  to  urge  it,  should  he  not  have  presented  it  in  answer 
to  the  mle  fiisi  ?     Quare, 

4.  After  judgment  of  foreclosure  has  been  rendered,  and  after  the  law  grant- 
ing exemption  has  been  repealed,  it  is  too  late  to  have  a  portion  of  the  land 
laid  off,  aad«  for  the  first  time,  assert  exemption  against  the  mortgage  debt. 

5.  It  is  too  late,  also,  to  say  that  the  debt  was  not  due  according  to  the  real 
contract  between  the  parties,  or  thai  payments  had  been  made  before  fore- 
dosnre  which  were  not  credited. 

6.  Land  subject  to  levy  and  sale  for  purchase  money,  and  under  mortj^e  for 
the  same,  is  not  disincumbered  so  long  as  any  of  the  purchase  money  remains 
unpaid.  No  part  of  the  tract  is  free  until  the  whole  debt  is  discharged. 
See  SaU  vs,  Wingfield,  decided  at  the  present  term. 

Homestead.  Vendor  and  purcliasen  Laws.  Debtor  and 
creditor.  Constitutional  law.  Mortgage.  Before  Judge  Hall. 
Newton  county.     At  Q'hamtx^rs.     January  Stli,  1876. 

Reported  iu  the  opinion. 

£mmett  &  WoMACK,  for  plaintiff  iu  error. 

McCay  &  Teippe;  J.  C.  Barton,  for  defendants. 

Bleckley,  Judge. 

In  1871  the  vendor  of  certain  lands  conveyed  the  same  by 
<1ee<1  to  the  vendee.  At  the  same  time  the  latter  gave  to  the 
former  a  mortgage  upon  it  to  secure  the  purchase  money. 
Part  of  the  money  was  {)aid  in  1872,  part  in  1873,  and  part 
iu  Mflix^h,  1874.  These  {)ayments,  altogether,  amounted  to 
about  two-fifths  of  the  price.  In  March,  1875,  the  vendor 
commenced  the  ordinary  proceeding  at  law,  to  foreclose  the 
mortgage  for  the  balance.  A  rule  nisi  was  grantee! ;  and  in 
September  thereafter,  the  mortgage  was  foreclosed  in  due  form 
by  rule  absolute.  In  Nov^ember  following,  the  mortgage/. 
ya«,  founded  on  this  foreclosure,  was  levied  upon  the  land. 
While  the  sheriff's  advertisement  for  sale  was  running,  the 
vendee  made  out  a  schedule  claiming  certain  personalty  and 
aeventy  acres  of  the  land  as  exempt,  returned  the  same  to  the 
ordinaryi  and  had  it  recorded,  in  terms  of  section  2042  of  the 
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Code.  He  also  had  tlie  seventy  acres  surveyed  and  a  plat 
thereof  made  and  recorded,  as  required  by  section  2042  of  the 
Code.  The  whole  tract  contained  two  hundred  and  fifly  acres. 
The  claim  of  exemption  >vas  not  under  the  constitution,  but 
under  section  2040  of  the  Code,  the  vendee  being  the  liead  of 
a  family  and  having  four  children  under  sixteen  years  of  age. 
When  he  created  the  debt  he  had  seven  children  under  that 
age.  The  sheriff,  on  the  4th  of  January,  1876,  sold  the  whole 
tract  under  the  levy,  disi*egarding  the  claim  of  exemptioui 
full  notice  of  which  was  given  at  the  time  and  place  of  sale 
before  the  property  was  sold.  The  mortgagee  became  the 
purchaser;  and  it  is  to  restrain  the  sheriff  from  putting  him 
in  possession  of  the  seventy  acres  claimed  as  exempt  that  the 
injunction  is  prayed  for.  The  chancellor  denied  the  injunc- 
tion, and  we  affirm  his  judgment. 

1.  It  has  already  been  ruled  by  this  court  that  the  act  of 
1874,  modifying  the  Code  so  as  to  exclude  the  exemption 
right  against  a  debt  for  purchase  money,  applies  to  debts 
made  prior  to  the  passage  of  the  act,  as  well  as  to  those  made 
subsequently:  Sparger  vs.  Campton^  54  Georgia ReportSyZbb^ 
We  have  not  been  called  upon  to  review  that  decisioui  and 
we  are  apprised  of  no  reason  for  distrusting  its  Houndness. 

2.  But  the  point  has  been  made  that  the  act  thus  construed 
is  unconstitutional  as  divesting  vested  rights.  Debtors  have 
no  vested  right  not  to  pay  their  debts.  What  they  have  and 
what  they  acquire  the  staite  may  subject  to  legal  pnicess  for 
the  satisfaction  of  creditors.  If  the  state  will  furnish  the 
process  and  allow  it  to  run,  nothing  that  debtors  own  is  be- 
yond its  reach.  There  is  no  fastness  that  can  afford  shelter 
against  the  public  authority.  Exemption  of  property  from 
levy  and  sale  for  the  payment  of  debts,  is  but  a  privilege  for 
the  time  being — mere  grace  and  favor,  dependent  on  the  will 
of  the  state.  An  exemption  which  exists  by  statute  may  be 
reduced  or  withdrawn  by  statute;  and  even  constitutional  ex- 
emptions may  be  terminated  by  the  same  power  that  created 
them,  the  people,  expressing  their  sovereign  will  by  amend- 
ment of  the  organic  law.     Exemption  is  but  a  statutory  or 
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constitntionai  shield,  which  being  removed,  the  exposure  to 
process  is  the  same  as  if  it  had  never  boon  intorpose^l:  13 
Wis.,  238;  Cooley  on  Con.  Lira.,  383;  33  Georgia  lieports, 
Suppkment,  38.  So  long  as  the  law  exists  by  which  exemp- 
tion is  granted  and  secured,  the  right  to  enjoy  the  exem])tion 
exists  and  should  have  the  same  protection  from  judicial  tri- 
bunals that  is  accorded  to  any  other  right.  But  when  the  law 
is  gone  the  right  is  gone. 

3.  In  the  case  of  a  mortgage  on  land  it  may  be  questioned 
whether  the  right  should  not  be  asserted  t)efore  judgment  has 
passed  for  foreclosure.  The  judgment  got^s  against  the  specific 
property,  and  is  a  mandate  to  the  sheriff  to  sell  it :  Code,  sec- 
tion 3698;  13  Georgia  Reports^  389;  18  Ibid.,  488;  3 
Wall,  334. 

4.  Be  this  as  it  may,  it  is  certainly  too  late  to  move  in  the 
matter,  not  only  after  foreclosure  but  after  the  law  has  been 
repeale<1  on  which  the  exemption  depended.  The  repeal  was 
iu  February,  1874,  and  not*until  December,  1875,  did  the 
mortgagor  make  any  claim  to  the  exemption.  Under  the 
provisions  of  the  Code  he  might  have  asserted  his  claim  and 
Iiad  the  property  laid  off  as  soon  as  he  acquired  title  to  the 
land.  There  was  no  compulsion  upon  him  to  defer  it  from 
1871  to  1876.  He  acted  voluntarily,  and  must  take  the  con- 
sequences of  his  procrastination.  It  is  not  certain,  however, 
that  his  situation  would  have  been  any  better  after  the  act  of 
1874  was  passed,  if  he  had  before  that  time  claimed  the  ex- 
emption and  had  it  laid  off.  Precisely  what  effect  that  would 
have  had  may  be  left  undetermined. 

5.  The  bill  alleges  that  according  to  the  real  contract  be- 
tween the  {)arties,  though  otherwise  re<luced  to  writing,  the 
mortgage  debt  was  not  due,  and  that  certain  payments  \yere 
made  before  the  judgment  of  foreclosure  which  were  not  cred- 
ited. These  questions  were  concluded  by  the  judgment,  to 
say  nothing,  as  to  the  former,  of  the  rule  by  which  all  co- 
temporaneous  stipulations  are  swallowed  up  in  the  writing. 
It  does  not  appear  that  the  notes,  or  the  mortgage  given  to 
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secure  them,  were  written  otherwise  than  as  botli  parties  in- 
tended they  should  be  written. 

6.  The  bill  goes,  in  part,  on  the  theory  that  as  much  of 
the  purchase  money  has  been  paiil,  some  of  the  land  is  paid 
for  in  full,  and  as  to  that  much  the  debt  should  not  be  treated 
as  a  debt  for  purchase  money.  The  principle  of  apportion- 
ment is  invoked.  An  advei*se  decision  on  this  point  has  al- 
ready been  made  during  the  present  term,  in  a  case  which  is 
cited  in  the  head-note. 

Judgmeflt  affirmed. 


James  T.  Thweatt  ei  aL,  plaintiffs  in  error,  vs.  Abram 
Gammell  et  at.,  defendants  in  error. 

Where  an  injunction  restraining  the  sale  of  certain  mules  was  violated,  and 
the  answer  to  the  rule  was  that  they  were  exempted  as  the  property  of  one 
of  the  defendants  by  the  ordinary  an^  sold  by  his  leave,  and  where  both 
defendants  had  mortgaged  the  mules  in  the  same  deed  to  complainants  to 
secure  them  as  the  sureties  of  one  of  them  on  an  administrator's  bond,  and 
the  evidence  before  the  chancellor  on  the  question  whether  one  or  both 
defendants  owned  the  miiles,  was  conflicting,  and  where  one  of  the  defend- 
ants sold  the  mules  in  violation  of  the  injunction,  and  the  evidence  shows 
the  complicity  of  the  other  therein : 

I/f/d,  that  this  court  will  not  control  the  discretion  of  the  circuit  judge  in 
punishing  both  defendants  by  commanding  them  to  return  the  mules  or 
pay  into  court  the  purchase  money  therefor,  or  be  committed  for  contempt 
in  default  thereof. 

Injunction.  Contempt.  Before  Judge  James  Johnson. 
Muscogee  Superior  Court.     November  Term,  1874. 

Reporteil  in  the  opinion. 

■ 

*H.  L.  Benning;  R.  J.  Moses,  for  plaintiffs  in  error. 
Peabody  &  Brannon;  L.  F.  Garrard,  for  defendants. 

Jackson,  Judge. 

Gammell  and  Stapler  brought  a  bill  in  equity  against  the 
Thweatts,  alleging  that  the  said  Thweatts  had  jointly  mort- 
gaged to  them  eighteen  mules  and  two  horses^  to  save  them 
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harmless  as  sureties  on  a  tctii[)orary  boiid  given  by  James  T. 
TInveatt  as  administrutor  of  Owen  Thomas;  lliat  suit  had  been 
brought  on  that  bond  by  the  executors  of  Thomas,  and  that 
they,  the  sureties,  were  liable  for  at  least  $2,00000;  that  the 
Thweatts  were  insolvent,  were  unable  to  maintain  the  mort- 
gaged property  and  were  trying  to  sell  it,  and  prayed  for  an 
injunction  and  receiver.  The  injunction  was  granted,  pro- 
hibiting the  TInyeatts  from  removing  the  mules  and  horses 
beyond  the  limits  of  the  state,  and  from  selling  the  same.  This 
injunction  was  afterwards  ma<Ie  {>erpetual.  At  a  subsequent 
term  of  the  court  Gammell  and  Stapler  filed  a  petition  alleg- 
ing that  the  Thweatts  had  disobeyed  the  injunction  and  sold 
the  mules,  and  praying  that  they  be  punished  for  contempt,  and 
ordered  to  bring  back  the  mules  or  pay  the  purchase  money  into 
court.  The  defendants  admitt^  that  they  had  disposed  of 
several  of  the  mules,  but  by  consent  of  the  other  sidb,  and  that 
Robert  Thwcatt  had  sold  seven  that  had  been  exempted  to  him 
under  the  constitution  and  act  of  1868,  but  it  does  not  appear 
that  he  was  the  head  of  a  family.  James  T.  Thweatt  was 
proved  to  have  said  that  he  would  get  the  mules  releiised  the 
next  day,  and  pocket  the  money  and  spend  it,  and  he  himself 
swore  that  he  did  not  remember  saying  that  he  would  pocket 
the  money  and  spend  it,  but  admitted  ''that  he  intended  to 
convey  the  idea  that  he  would  sell  the  mules  for  the  use  of 
himself  and  the  said  liobert  R.,  they  both  thinking  that  they 
would  have  the  right  to  do  this  under  the  homestead  law,  and 
being  goaded  on  by  the  amduct  of  said  Gammell  and  Stapler 
to  insist  on  all  of  their  legal  rights."  It  was  shown  that 
Gammell  and  Stapler  had  been  forced  to  pay  the  judgment 
against  them  as  sureties  of  James  T.  Thweatt,  between  $700 
and  $800  00  each,  and  that  the  seven  mules  brought  $965  00. 
A&iavits  that  the  seven  mules  belonged  to  Robert,  and  that 
tbey  ^ere  the  joint  property  of  both  of  the  Thweatts,  were 
read  pro  and  con. 

The  chancellor  directed  tliat  the  Thweatts  pay  into  court 
the  sum  of  $965  00,  or  bring  back  the  mules,  or  be  commit- 
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ted  to  jail  for  contempt  in  case  they  did  not.  This  action  of 
the  chancellor  is  the  error  assigned. 

This  court  has  repeatedly  decided  not  to  interfere  with  the 
discretion  of  the  court  below  in  matters  pertaining  to  injunc- 
tions except  in  cases  where  that  discretion  was  grossly  abused. 
In  cases  where  the  chancellor  punished  for  disobedience  to  his 
restraining  order — indeed  to  the  final  injunction  he  grants — 
we  should  be  still  more  reluctant  to  interfere.  It  can  be  no 
excuse  that  the  chancellor  casually  remarked  in  the  hearing 
of  defendant  that  the  injunction  would  not  interfere  witli  an 
application  for  homestead.  Tlie  injunction  was  violated,  not 
by  applying  for  a  homestead  but  by  aelling  the  mules.  The 
case  at  bar  is  one  that  can  make  no  appeal  whatever  to  the 
judgment  of  a  good  man  for  interference  with  the  rulings  of 
the  court.  Gammell  and  Stapler  were  securities  for  one  of  the 
Thweatts.  The  other  united  with  his  brother  in  mortgaging 
to  them  this  property  to  save  them  harmless.  In  a  short  time 
they  set  to  work  to  dispose  of  the  property.  James  T.  says 
they  will  do  so  by  exempting  it.  Robert  actually  does  ex- 
empt seven  mules  and  sells  tliem.  The  injunction  is  that  they 
shall  not  be  sold.  Those  exempted  may  or  may  not  have  be* 
longed  to  Robert.  The  affidavits  were  conflicting.  The  mort- 
gage was  joint.  James  swore  that  by  the  exemption  they  would 
sell  and  assert  all  their  legal  rights.  Robert  actually  sold 
The  sale  itself  was,  probably,  to  say  the  least,  illegal;  at  all 
events,  it  was  in  the  teeth  of  the  injunction.  The  equity  is 
all  with  their  sureties,  the  punishment  mild,  the  indemnity 
pledged  to  the  sureties  all  gone  in  one  way  and  another,  and 
the  refunding  this  ill-gotten  money  inadequate  to  indemnify 
them.  As  far  as  it  goes  it  should  be  applied,  and  if  the  bal- 
ance of  the  money  which  these  sureties  have  been  constrained 
to  pay  were  within  its  grasp,  equity  would  rejoice  to  cotjjstraiii 
these  defendants  to  pay  to  complainants  the  last  cent  of  their 
just  demands. 

Let  the  judgment  be  affirmed. 
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John  W.  Carswell,  executor,  plaintiff  in  error,  v%.  Henry 
J.  Schley  ei  aL,  defendants  in  error. 

(This  case  was  argued  at  the  last  term  and  the  decision  reserved.) 

I.  By  the  marriage  settlement  Mrs.  Miller  and  her  two  children  by  Dr.  Mil- 
ler, were  tenants  in  common  of  tltk  whole  property,  each  with  an  interest 
of  one-third. 

3.  At  the  death  of  Mrs.  Miller  her  third  passed  to  him,  half  of  it  by  surviv- 
orship, and  the  other  half  because  he  was  her  heir-at-law. 

3.  Dr.  Miller  was  entitled  to  take  the  profits  and  labor  of  the  whole  property 
while  his  wife  was  in  life  only.  After  her  death  he  and  his  two  children 
by  her,  were  tenants  in  common  in  both  corpus  and  future  profits. 

4.  In  view  of  the  doubtful  construction  of  the  marriage  settlement,  all  the 
defendants  in  the  original  bill  were  proper  parties. 

Estates.  Husband  and  wife.  Administrators  and  execu- 
tors. Distribution.  Equity.  Parties.  Before  Judge  Gib- 
soy.  Burke  Superior  Court.  November  Adjourned  Term, 
1874. 

Henry  J.  Schley,  in  right  of  his  wife,  and  Bahlwin  B.  Mil- 
ler, filed  their  bill  against  John  W.  Carswell  as  executor  of 
Baldwin  B.  Miller,  deceased,  Sarah  Dowse  and  husband,  Gid- 
eon Dowse,  and  Robert  J.  Morrison,  making,  in  substance, 
the  following  case : 

The  testator,  Baldwin  B.  Miller,  intermarried  with  Rosina 

5.  Morrison  on  October  29th,  1827,  and  complainants,  Francis 
V.  Miller,  now  Schley,  and  Baldwin  B,  Miller,  were  the  only 
issue.  At  the  time  of  such  marriage  Mrs.  Rosina  S.  Morri- 
son was  a  widow  with  two  children,  to-wit :  the  defendants, 

Sarah  Dowse  and  Robert  J.  Morrison. 

John  B.  Morrison,  the  former  husband  of  Rosina  S.,  was 
possessed  of  a  large  estate,  real  and  personal,  of  the  value  of 

$ ,  to  which  there  were  three  heirs-at-law,  (said  John 

B.  having  died  intestate,)  namely,  the  said  Rosina  S.  and 
her  two  children  aforesaid,  each  of  whom  took  a  third  at 
the  division.  Before  marriage  the  said  Rosina  S.  and  said 
testator,  entered  into  a  marriage  settlement  with  James  An- 
derson, trustee,  whereby  the  property  of  the  said  Rosina  S , 
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one-tliird  of  the  estate  of  her  late  husband,  was  conveyed  to 
said  trustee  for  the  uses,  trusts  and  purposes  : 

"That  is  to  say,  in  trust  for  the  said  Rosina  S.  Morrison, 
until  the  said  intended  marriage  s)mll  take  effect,  and  from  and 
immediately  after  the  solemnization  thereof,  then  upon  trust 
that  the  same  shall  not  in  anyxffse  be  subject  or  liable  to  the 
debts  of  the  saiti  Baldwin  B.  Miller,  her  intended  husband, 
but  that  the  said  pro|>erty,  together  with  its  increase,  shall  re- 
main and  inure  to  the  proper  use,  benefit  and  behoof  of  the 
said  Rosina  S.  Morrison  and  such  child  or  children,  being 
issue  of  her  body,  lawfully  begotten  by  the  said  Baldwin  B. 
Miller,  to  his,  her  or  their. heii's,  executors,  administrators  or 
assigns  forever.  Provided,  nevertheless,  and  it  is  expressly 
understood  and  agreed  upon  l}etween  the  parties  to  this  instru- 
ment, that  the  mesne  profits  and  labor  of  the  said  property 
when  divided,  both  of  land  and  negroes,  together  with  the  in- 
crease of  said  negroes,  shall  and  may  be  used  and  taken  by 
the  said  Baldwin  B.  Miller,  for  the  joint  use,  benefit  and  be- 
hoof of  him,  the  said.  Baldwin  B.  Miller,  and  the  said  Rosina 
S.  Morrison,  during  their  joint  lives,  provideil  they  shall  live 
together,  but  if  they  should  disagree  and  separate,  then  the 
aforesaid  property  shall  remain  with  tlie  said  James  Ander- 
son in  trust  for  the  sole  use  and  benefit  of  the  said  Rosina  S. 
Morrison.  And  it  is  further  expressly  undei'stood  between 
the  parties  to  this  instrument,  that  if  the  said  Baldwin  B. 
Miller  should  die  before  the  said  Rosina  S.  Morrison,  that 
the  above  property,  with  the  increase  of  the  negroes,  shall  go 
to  and  vest  in  the  said  Rosina  S.  Morrison,  to  her  and  her 
heirs,  executors^  administnitors  and  assigns  forever.  And  it 
is  further  understood  that  if  the  said  Rosina  S.  Morrison 
shouhl  depart  this  life,  with  or  without  issue,  that  the  afore- 
said property  shall  N'est  and  belong  to  the  said  Bahlwin  B. 
Miller  during  his  natural  life,  and  at  his  death  one-half  of 
said  property  shall  go  and  be  disposed  of  in  such  manner  as 
he  may  think  proper  by  last  will  and  testament,  or  otherwise, 
to  his  heirs,  executors  and  assigns ;  and  the  remaining  half  or 
moiety  of  said  property,  the  said  Rosina  S.  Morrison  shall 
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have  full  power  and  authority  to  (1is|>o8e  of  by  last  will 
anil  testamoiit,  but  should  she  make  no  dis|>osition  of  it,  it 
shall  then  vest  in  and  belong  to  such  |)erson  or  persons  as 
would  be  her  heirs  agreeable  to  the  laws  of  this  state." 

Millei*  went  into  passession  of  the  property  embraced  in 
the  marriage  settlement;  and  used  and  enjoyed  it  with  the  in- 
come and  increase  thereof,  until  his  death.  While  he  was  a 
man  of  energy  and  cai^acity,  he  was  at  the  time  of  said  mar- 
riage of  quit€  limited  means,  having  little  or  nothing  besides 
his  profession  as  a  doctor  of  medicine.  Yet  by  the  income 
and  increase  of  said  property  judiciously  used,  applied  and  in- 
vesteil  by  him,  he  was,  at  the  date  of  emancipation,  estimated 
to  l)e  worth  ^300,000  OO^or  other  large  sum.  But  by  the  re- 
sults of  the  war  his  estate  wsis  reduced,  perhaps  to  the  value 
of  $150,000  00,  all  or  most  of  which  was  increase  of  the  prop- 
erty formerly  of  his  said  wife,  now  the  property  of  complain- 
ants, which  they  claim,  allowing  that  $1,000  00  may  have 
been  the  result  of  his  own  labor  and  practice.     The  annual 

rental  of  the  lands  was  worth  the  sum  of  $ ,  and  the 

annual  hire  of  the  negroes,  % ,  to  say  nothing  of  the 

productiveness  of  the  land,  and  the  increase  of  the  negroes, 
and  other  large  profits  accruing  from  said  proi)erty. 

Mrs.  Rosina  S.  Miller,  formerly  Morrison,  died  September 
19th,  1851.     Her  husband,  the  testiitor,  administered  on  her 
estate.     Sul)sequently  he  intermarried  with  Cornelia  E.  Pol- 
hill.     He  died  on  the  24th  February,  1873,  testate.     By  his 
last  will  and  testament,  (which  was  duly  probated  and  ad- 
mitted to  record,)  he  "treated  the  whole  property  bequeathed 
by  him  as  his  own  property."     After  some  spe(nfic  becj nests, 
he  devise*!  the  resi«lue  of  his  estate  to  his  last  wife  and  chil- 
dren.    To  his  son,  B.  B.  Miller,   he  gave  the  interest  on 
$1,000  00,  assigning  as  a  reason  therefor  that  he  had  made 
"sufficient  provision"  for  him  "by  deed,"  and  stating  as  a 
reason  why  he  devise<l  nothing  to  Mrs.  Frances  V.  Schley, 
the  other  complainant,  that  he  had  "already  made  ample  pro- 
vision" for  her  "by  deed  of  trust,"  in  which  he  had  "given 
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her  a  portion  greater  than  will  fall  to  the  share  re8{)ectivel7'' 
of  his  children  bv  his  last  wife. 

Complainants  claim  that  hy  the  terms  of  said  marriage  set- 
tlement they  took  a  vt^sted  fee  simple  in  the  property  thereby 
conveyeil,  and  its  increase,  subject  to  the  use  of  the  fents,  is- 
sues and  profits  thereof  by  the  said  Miller,  for  the  mutual 
benefit  of  himself  and  said  wife  during  their  joint  lives,  with 
a  proviso  that  in  the  event  of  the  death  of  his  said  wife,  he 
surviving,  he  still  to  have  the  use  of  said  property  for  life. 
Now  tliat  the  life  estate  of  said  Miller  is  terminated,  they  are 
entitled  to  be  put  in  posse&sion  of  the  property  in  the  posses- 
sion of  his  executor,  of  the  value  of  $40,000  00. 

John  W.  Carswell  is  executor  of  B.  B.  Miller,  and  they 
have  demande^l  of  him  their  property,  also  an  account,  and 
he  refuses  to  comply  with  their  request.  He  sometimes  pre- 
tends that  the  whole  estate,  by  the  terms  of  said  marriage  set- 
tlement, vestetl  ill  his  testator  \x\yQ\\  the  death  of  said  Rosina 
8.;  whereas  complainants  charge  ihc  contrary,  and  say  that 
the  clear  intent  of  said  instrument  was  to  give  the  fee,  in  the 
event  of  child  or  children  born  of  said  marriage,  to  said  child 
or  children,  reserving  only  a  life  estate,  to  be  jointly  enjoyed 
so  long  as  both  should  live  and  live  together,  and  in  the  event 
of  her  death  before  her  husband,  then  for  his  life.  At  other 
times  he  pretends  that,  at  least  by  the  terms  thereof,  said  in- 
strument gives  to  said  decedent  one-half  of  said  estate; 
whereas  ompluinants  charge  the  contrary,  for  the  leasons 
above  assi^nofl,  and  state  that  if  said  Miller  was  entitled  to 
any  right  of  property  at  all  in  said  trust  estate,  (which  they 
deny,)  it  was  only  to  one-half  of  the  rents,  issues  and  profrts 
derived  from  the  corpus  of  the  estate,  and  which  had  accrued 
at  the  time  when  it  came  into  his  hands,  together  with  the  in- 
crease and  profits  of  saivl  rents,  issues  and  profits,  turned  over 
at  the  time  witli  the  corpus  of  the  estate.  Again  he  pre* 
tends  that  there  are  other  claimants  for  a  part  of  the  proper- 
ty, namely :  Robert  J.  Morrison  ami  Gideon  Dowse,  in  right 
of  his  wife,  Sarah  Dowse,  formerly  Sarah  Morrison,  and  that 
they  insist  tliat  they  are  entitled  with  the  Miller  children  to 
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an  equal  |iar(]ci|)ation  in  said  trust  property.  But  complain- 
ants say  that  if  said  last  named  claimants  are  entitled  to  any 
part  wliatever  of  said  estate,  (which  they  deny,)  it  would  only 
be  an  eighth  each  in  the  one-half  of  the  aforesaid  rents,  issues 
and  profits  (and  their  increase)  so  received  by  Miller  with 
the  corpus  of  the  estate,  when  he  went  into  possession  under 
said  marriage  articles. 

The  bill  then  prays  for  an  account  of  said  property,  and 
that  the  defendant,  John  W.  Carswell,  executor,  may  show 
what  part  of  the  estate  now  in  his  hands  as  such  executor, 
was  the  original  property  of  the  said  Rosina  S.,  and  what 
part  of  said  estate  is  the  direct  increase  or  profits  thereof,  and 
either  turn  over  the  same  or  pay  complainants  its  value  in 
money ;  and  that  the  said  R.  J.  Morrison  and  Gideon  Dowse 
and  wife  be  made  parties  defendants  and  their  rights  adjudi- 
cated in  this  proceeding;  also,  for  the  writ  of  subpoena. 

To  this  bill  the  defendant,  Carswell,  as  executor  of  Miller, 
filed  a  demurrer  on  the  following  grounds: 

Ist.  There  is  no  privity  between  himself  and  said  co-de- 
fendants, nor  do  complainants  show  by  their  bill  such  a 
case  as  entitles  them  to  proceed  against  this  defendant  and 
the  said  Morrison  and  Dowse  and  wife  as  co-defendants. 

2d.  There  is  no  equity  in  said  bill,  and  the  complainants 
are  not  entitled  to  the  relief  thereby  prayed,  or  anyjpart  of 
such  relief. 

3d.  If  they  are  entitled  to  any  relief  whatever,  they  have 
a  complete  and  adequate  remedy  at  law. 

Robert  J.  Morrison  and  Mrs.  Dowse  filed  an  answer  in  the 

natnreof  a  cross-bill,  admitting  the  facts  alleged,  but  denying 

that  by  the  terms  of  said  marriage  contract  complainants  have 

any  greater  interest  in  the  property  therein  settled  upon  their 

mother  than  these  defendants.     On  the  contrary,  they  charge 

that  said  proi)erty,  and  its  increase,  was  settled  upon  their  said 

nother  during  coverture  with  Miller,  and  after  her  death  the 

Wand  enjoyment  thereof  was  given  to  said  Miller  for  life, 

^ih  power  to  dispose  of  one-half  by  will  at  his  death ;  that  as 

to  the  other  half  the  power  was  given  to  their  said  mother  to 

Vou  LVl.  8. 
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dispose  of  that  by  will  at  her  death;  but  the  operation  and 
effect  of  her  will,  should  she  make  one,  was  to  be  pc^tponed 
until  the  death  of  Miller,  to  whom  said  instrument  conveyed 
the  use  and  enjoyment  of  the  whole  property  for  life  in  the 
event  of  his  surviving  their  said  mother,  which,  in  fact,  hap* 
pencd.  They, state  that  their  said  mother  died  intestate,  and 
they  charge  that  Miller  died  without  executing  the  power  con-, 
ferrcd  on  him  by  said  marriage  contract  of  disposing  of  one- 
half  of  said  property  by  will,  or  of  any  part  of  the  same,  and 
that,  therefore,  by  the  terms  of  said  contract  the  entire  prop- 
erty and  its  increase  passed  to  the  persons  who,  at  the  time  of 
Miller's  death,  were  the  heirs  of  their  said  mother,  and  they 
aver  that  r^pondents  and  complainants  were  the  only  heirs. 
Complainants  have  received  a  large  part  of  said  property  from 
their  said  father,  to-wit:  each  a  plantation  and  much  valuable 
personalty,  whereas  res|>ondents  have  received  nothing. 

They  pray  that  complainants  may  discover  and  account  for 
what  they  have  so  received,  and  that  Carswell,  as  executor, 
may  be  compelle<l  to  account  to  complainants  and  respondents 
for  all  the  property  embraced  in  said  marriage  contract,  and 
its  increase,  and  that  complainants  may  becompclleil  to  bring 
their  said  advancements  into  hotchpot  and  account  for  them  in 
any  division  that  may  be  decreed  between  them  and  resiK>nd- 
ents.  Discovery  is  fully  prayed  against  complainants,  but 
waived  as  to  Carswell,  executor.  They  pray  a  decree  settling 
all  the  equities  between  the  parties,  and  for  general  relief. 

Carswell,  as  executor  of  Miller,  fileil  a  general  demurrer  to 
said  cross-hill. 

Both  demurrers  were  overruled,  and  Carswell,  executor, 
excepted. 

John  J.  Jones;  A.  M.  Rodgers,  for  plaintiff  in  error. 

S.  A.  Corker;  W.  "W.  Montgomery;  James  S.  Hook; 
;P£RRY  &  Berrien;  E.  F.  Lawson,  for  defendants. 
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Bleckley,  Judge. 

The  true  intention  of  the  parties  is  to  be  sought  for.    That 
is  the  en<l  of  all  construction. 

The  children  of  the  former  marriage  were  alrca<iy  provided 
fi>r.  Each  of  them  had  a  share  of  the  Morrison  estate  eqiud 
to  that  which  came  to  Mrs.  Morrison,  the  mother.  In  antici- 
pation of  a  second  marriage,  she  wished  to  provide  for  the 
possible  ofispring  of  that  marriage,  securing  to  herself,  in  the 
corpus,  mere  equality  with  each  future  child.  The  income 
which  might  accrue  during  the  joint  lives  of  herself  and  lur 
intended  husband  she  wished  to  go  to  the  latter  for  their  mu- 
tual enjoyment.  In  the  event,  however,  of  a  separation,  she 
desired  it  to  be  exclusively  her  own.  If  she  survived  him, 
then  the  whole  carpus  was  to  be  hers,  unless  there  wore  chil- 
dren of  the  marriage  to  share  it;  in  which  case,  so  much  was 
to  be  hers  as  had  not  vested  in  them  under  the  previous  pro- 
visions of  the  instrument.  If  without  any  children  of  the 
marriage  he  survival  her,  the  whole,  or  if  with  such  chil- 
dren, her  due  share,  was  to  vest  in  him  during  his  life;  half 
of  it  subject  to  disposition  or  descent,  (equivalent  to  a  vesting 
of  the  fee,)  and  the  other  half  subject  to  her  own  disposition 
by  will,  and  if  not  so  disposed  of,  to  go  where  the  laws  of  the 
state  might  cast  it  at  her  death.  We  think  this  the  most 
probable  scheme  of  the  marriage  settlement;  and  it  is  one 
which  the  words  will  bear  out  better  than  any  other  that  we 
have  heard  suggested  or  been  able  to  surmise. 

1.  Tlie  first  trust  declared  is  imimportant,  being  merely  for 
the  benefit  of  Mrs.  Rosina  S.  Morrison  until  her  intended 
marriage  with  Miller.    The  next,  after  putting  a  negative  u[)- 
on liability  for  his  debts,  is,  "that  the  said  property,  together 
^ith  its  increase,  shall  remain  and  inure  to  the  proper  u?e, 
Wfitand  behoof  of  the  said  Rosina  S.  Morrison  and  such 
Aild  or  children,  being  issue  of  her  body,  lawfully  begotten 
'jy  the  said  Baldwin  B.  Miller,  to  his,  her  or  their  heirs,  exc- 
®ton,  administrators  or  assigns,  forever."     Out  of  these 
^^  arise  an  equitable  estate  that  must  be  referred  to  one  of 
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three  chisses — an  estate  tail/an  estate  for  life,  with  remainder 
to  future  children,  or  an  estate  in  fee,  subject,  on  the  birth  of 
cliildren,  to  become  an  estate  in  joint  tenancy  or  in  common, 
tiie  mother  and  children  being  thenceforth  co-tenants  in  fee. 
It  is  not  an  estate  tail,  for  the  terms,  "such  child  or  children, 
being  issue  of  her  body,  lawfully  begotten  by  the  said  Bald- 
win B.  Miller,"  are  equivalent,  in  this  instrument,  to  "such 
child  or  children  as  may  be  of  her  lawfully  begotten  by  said 
Baldwin  B.  Miller;"  the  word  "issue"  being  used  in  the 
sense  of  children  proper,  and  not  in  the  sense  of  a  line  or  suc- 
cession of  descendants :  25  Georgia  Reports,  305.  It  is  not 
an  estate  for  life  in  Mrs.  Miller,  with  remainder  to  children; 
because  (not  to  speak  of  any  other  reason,)  subsequent  provi- 
sions of  the  instrument  show  conclusively  that  her  estate  was 
to  endure  l^eyond  her  own  life,  one-half  going  to  Miller,  sub- 
stantially in  fee,  on  condition  of  his  survivorship,  and  the 
other  half  being  subject  to  a  life  estate  in  him,  and  to  final 
testamentary  disposition  by  her.  This  same  fact  also  comes 
in  aid  of  the  view  above  presented  against  the  theory  of  an 
estate  tail ;  as,  by  these  later  provisions,  Mrs.  Miller's  estate 
was  to  outlive  her  and  go  in  the  direction  indicated  whether 
she  left  issue  or  not,  which  is  inconsistent  with  a  purpose 
that  the  issue  should  take  by  way  of  entail.  Two  chil- 
dren were  born  of  the  marriage,  and  still  survive,  each 
of  whom  became  a  joint  tenant  or  tenant  in  common  with 
the  mother,  in  the  fee  of  the  whole  corpus,  including  the  in- 
crease. For  chihlren  not  in  ease  at  the  execution  of  the  con- 
veyance to  take  thus  under  a  marriage  settlement,  a  trustee 
being  interposed  to  receive  and  hold  the  legal  estate,  is  no 
novelty.  Even  under  ordinary  trust  deeds  they  can  take: 
52  Georgia  Reports,  425;  Tucker  vs.  Lee,  this  term. 

Since  the  constitution  of  1777,  joint  tenancy  is  resolvable 
virtually  into  tenancy  in  common:  23  Georgia  Reports,  325. 
Thus  far  the  language  of  the  settlement  is  free  from  obscurity 
or  real  di^ulty.  It  will  abide  severe  scrutiny,  and  bear  a 
rigid 'Sfpulication  of  the  canons  of  construction.  It  is,  more- 
ove&«^strict  accord  with  a  not  infrequent  or  unreasonable 
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intention  of  the  parties  to  siicii  instrument,  the  setting  apart 
of  an  equal  share  of  the  wife's  fortune  to  herself  an<l  each 
child  of  the  contemplated  marriage.     With  this  mucii  of  firm 
ground  to  stand  upon,  we  cannot  escai)e  the  conviction  that 
the  interest  of  these  children  was  not  intended  to  be  cut  down 
or  in  any  way  modified  by  later  provisions  of  the  settlement. 
That  the  two  children  became  entitled  and  remained  entitle<l 
to  two- thirds  of  the  corpu%^  we  must  believe;  and  what  is 
apparantly  to  the  contrary  in  the  latter  provisions,  should,  if 
possible,  be  reconciled  with,  and  not  be  permitted  to  destroy, 
an  antecedent  provision  which,  besides  the  advantage  of  ante- 
cedence, has  the  advantage  of  perfect  clearness.     We  tliink 
reconciliation  possible.     The  passage  to  be  now  reconciled  is  as 
follows:  "  And  it  is  further  expressly  understood  between  tlie 
parties  to  this  instrument,  that  if  the  said  Baldwin  B.  Miller 
should  die  before  the  said  Rosina  S.  Morrison,  that  the  above 
property,  with  the  increase  of  the  negroes,  shall  go  to,  and 
vest  in,  the  said  Rosina  S.  Morrison,  to  her  and   her  heirs, 
executors^  administrators  and  assigns  forever.     And  it  is  fur- 
ther understood  that  if  the  said  Rosina  S.  Morrison  should 
depart  this  life,  with  or  without  issue,  that  the  afon^said  prop- 
erty shall  vest  and  belong  to  the  said  Baldwin  B.  Miller,  dur- 
ing his  natural  life,  and  at  his  death  one-half  of  said  pr<>])- 
erty  shall  go  and  be  disposed  of  in  such  manner  as  he  may 
think  proper  by  last  will  and  testament,  or  otherwise,  to  his 
heirs,  executors  and  assigns ;  and  the  remaining  half  or  moiety 
of  said  property,  the  said  Rosina  S.  Morrison  shall  and  have 
foil  power  and  authority  to  dispose  of  by  last  will  and  tcsta- 
meuty  but  should  she  make  no  disposition  of  it,  it  shall  then 
vest  in,  and  belong  to,  such   person  or  persons  as  would  be 
her  heirs  agreeable  to  the  laws  of  the  state."     It  is  true  that 
ihe  words  "above  property"  in  the  first  of  these  two  sen- 
tenoes,  and  the  words  "aforesaid  property"  and  "said  prop- 
erty" in  the  second,  seem  to  refer  to  the  whole  coiyus;  and  it 
w  true,  also,  that  there  is  an  express  declaration   that  Miller 
'Mto  take,  on  his  wife's  death,  whether  she  dieil   "with  or 
^Mwot  issue."     If  such  terms  as  "subject  to  the  foregoing 


110         SUPREME  COURT  OF  GEORGIA. 

Carswell  vs.  Schley  et  a/. 

provisions  in  favor  of  any  child  or  children  of  the  marriage" 
luul  been  inserted  in  tlie  appropriate  position  to  qualify  these 
clauses,  all  ambiguity  would  have  disappeared.  We  think 
tliey  are  to  be  implied.  The  true  construction,  therefore,  is, 
tluit  the  whole  corpus  was  embraced  in  the  words  "above 
property,"  *' aforesaid  property,"  and  "said  pro{)erty"  with  a 
tacit  qualification,  that  in  case  children  were  born,  the  words 
were  to  be  narrowed  so  as  not  to  infringe  upon  their  rights. 
In  this  flexible  or  reduce<l  sense,  the  wonls  would  mean,  not 
the  whole  corpus  absolutely,  but  the  whole,  if  Mrs.  Miller 
remained  sole  owner;  or  her  share,  if  children  were  born  to 
share  with  her.  She  dying  first  without  issue.  Miller  would 
take  all;  and  so,  too,  if  she  died  with  issue,  unless  such  issue 
were  children  of  the  marriage,  in  which  event  he  would  take 
all  of  her  shui^e  only.  Any  other  interpretation  of  these 
cl.iiisc'S  would  leave  the  children  nothing,  and  render  the  pro- 
vision in  their  behalf  utterly  nugatory.  Another  somewhat 
pertinent  passage,  is  left  to  be  reconciled  under  the  third  head, 
when  we  reach  the  subject  of  income. 

2.  Having  ascertained  that  Mrs.  Miller's  interest  in  the 
corpus  was  reduced  to  one- third,  what  became  of  it  upon  her 
<leath?  Under  the  language  last  quoted  from  the  marriage 
si'ttlcment,  it  passed  to  Miller  for  his  life,  he  having  sur* 
vived  her;  and  as  to  half  of  it,  his  life  estate  was  enlarged 
substantially  into  a  fee,  whether  he  exerciser!  the  power  of 
disposition  or  not;  for  his  failure  to  exercise  the  }K>wer  was 
to  be  attended  with  no  consequence  except  the  succession 
of  "his  heirs,  executors  an<l  assigns."  As  to  the  other  half, 
Mi's.  Miller  had  a  power  of  disposition  which  she  forbore  to 
exentise;  and,  by  the  terms  of  the  settlement,  that  half  was, 
at  her  death,  to  "vest  in,  and  belong  to,  such  person  or  per- 
sons as  would  be  her  heirs  agreeable  to  the  laws  of  this  state." 
She  died  in  1851,  and  at  that  time  a  w\(e  had,  by  the  laws  of 
this  state,  no  heir  but  her  husband:  4  Georgia  Reports^  377, 
541 ;  23  Ibid.,  142;  25  Ibid,,  480,  622;  29  Ibid.,  733.  The 
result  is  that  Miller  acquired  the  whole  of  her  third  of  the 
property — half  by  survivorship  and  half  as  her  heir-at-law. 
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3.  The  proviBions  of  the  setlletuent  touching  income  are  as 
follows:  "Provided,  nevertheless,  and  it  is  expressly  under- 
stood and  agreed  upon  between  the  parties  to  this  instrument, 
that  the  mesfM  profits  and  labor  of  the  said  pro|)erty}  when 
divided,  both  of  land  and  negroes,  together  with  the  increase 
of  said  negroes,  shall  and  may  be  used  and  taken  by  the  said 
Baldwin  B.  Miller,  for  the  joint  use,  benefit  and  behoof  of 
him,  the  said  Baldwin  B.  Miller,  and  the  said  Kosina  S.  Mor- 
rison, during  their  joint  lives,  provided  they  shall  live  to- 
gether; but  if  they  should  disagree  and  separate,  then  the 
aforesaid  pro{)erty  shall  remain  with  the  said  James  Ander- 
son, in  trust  for  the  sole  use  and  benefit  of  the  said  Rosina  S. 
Morrison/'  The  terms  "when  divideil,"  have  reference  to  a 
division  of  the  Morrison  estate  among  the  distributees  of  that 
estate,  which  seems  not  to  have  taken  place  anterior  to  the  ex- 
ec>ution  of  this  instrument.  The  terms  "together  with  the 
increase  of  said  negroes,''  are  useil  in  a  way  to  suggest  a  ]>ossi- 
ble  doubt  whether  the  increase  themselves,  or  only  their  labor, 
passed  with  the  mesTie  profits;  but  we  think  the  latter  was 
the  real  intention.  It  is  not  at  all  probable  that  a  woman, 
herself  a  mother,  nor  indeed  any  other  person,  would,  in  this 
wholesale  way,  fasten  a  different  title  upon  negro  children  not 
yet  born,  from  that  by  which  the  mothers  bearing  them  were 
to  be  held.  The  word  "increase,"  wherever  used  in  the  set- 
tlement, means  natural  increase ;  and  such  increase,  in  the  case 
of  slaves,  would  go  to  enlarge  the  corpus;  and  we  think  it 
was  not  the  intention  of  the  parties  here  to  vary  that  general 
rule.  Tlie  terms  "during  their  joint  lives,"  are  also  oi)en  to 
some  little  question.  As  here  usedj  do  they  limit  the  estate 
in  meane  profits  and  labor;  or  do  they  simply  di'fine  a  {)criod 
of  time — the  time  within  which  the  profits  and  labor  to  be 
appropriated  are  to  accrue?  We  think  they  fulfil  the  latter 
office,  and  that  it  was  the  purpose  of  the  instrument  to  dis- 
pose fprever  of  the  income  accruing  during  the  joint  lives  of 
tlie  consorts;  and  not  merely  to  create  an  estate  for  their  joint 
lives  in  what  accrued  during  their  joint  lives,  thus  doubling 
the  application  of  the  terms.    We  reach  now  the  final  question 
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under  tiiis  head:  To  whom  is  this  iucome,  that  is,  the  mesne 
profits  and  labor,  disposed  of?  It  is  to  be  "used  and  taken" 
by  Miller  "for  the  joint  use,  benefit  and  behoof"  of  liiiii- 
self  and  Mrs.  Miller,  "provied  they  shall  live  together;  but  if 
they  should  disagree  and  separate,  then  the  aforesaid  property 
shall  remain  with  tiie  said  James  Anderson  in  trust  for  the  sole 
use  and  benefit  of  the  said  Rosina  S.  Morrison,"  (Mrs.  Mil- 
ler.) Miller  is  to  "  use  and  take  "  it.  Perhaps  the  only  right  of 
Mrs.  Miller,  (unless  in  case  of  separation,)  was  to  have  out  of 
it  what  she  needed  for  her  support  ard  comfort  as  his  wife.  But 
if  it  were  otherwise;  if  they  were  strictly  tenants  in  common, 
there  is  no  disposition  of  her  share  of  the  accumulation  from 
it ;  so  that  upon  her  death,  he  became  entitled  thereto  as  hus- 
band or  heir-at-law.  It  is  not  quite  certain  that  his  marital 
rights  would  not  attach  u[)on  such  accumulations  {>ending  her 
life,  for  it  will  be  observed  that  he,  and  not  the  trustee,  was 
to  "  take "  the  income.  It  was  not  saddled  with  the  trust 
proper,  as  was  the  corpus ;  and  the  use  declared  was  not  a 
separate  use  for  the  wife,  but  a  joint  use  for  both.  In  the 
event  of  separation,  however,  the  trust  proper  did  fasten  on 
the  income ;  and  this  brings  us  to  a  consideration  of  the  ob- 
ject and  effect  of  the  terms  last  above  quoted  :  "  but  if  they 
should  disagree  and  separate,  then  the  aforesaid  property  shall 
remain  with  the  said  James  Anderson,  in  trust  for  the  sole 
use  and  l)enefit  of  the  said  Ra«ina  S.  Morrison."  We  think 
this  clause  was  inserted  only  for  the  pur|)()se  of  controlling  in- 
come, if  separation  should  occur.  The  words  "  aforesaid  prop- 
erty "  mean  the  corpus;  the  jK)ssession  of  which  was,  doubt- 
less, intended  to  be  in  Miller  up  to  a  separation,  but  no  longer. 
Whenever  a  separation  took  place,  if  at  all,  the  trustee  was  to 
assume  possession,  and  hold  for  the  sole  benefit  of  Mrs.  Mil- 
ler until  some  other  provision  took  effect  in  consequence  of 
the  death  of  one  of  the  consorts.  In  this  manner,  Mrs.  Mil- 
ler would  be  sole  recipient  of  the  income  during  the  balance 
of  their  joint  lives.  It  will  be  noticed  that  this  clause  is  not 
in  itself  a  complete  sentence,  but  is  part  of  that  touching  in- 
come.    It  need  not  be  construed  to  vary  any  provision  as  to 
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ovrnership  of  the  corpus;  aud  it  is  thus  that  we  reconcile  it 
with  what  has  been  advanced  on  that  subject  under  the  first 
]iead.  It  relates  to  incomCi  in  the  contingency  mentioned, 
and  to  the  means  of  securing  it,  and  to  nothing  else.  Wliile 
we  think  that  Miller  became  absolute  owner  of  all  uncou- 
sumed  income  that  accrued  up  to  Mrs.  Miller's  death,  we  dis- 
cover no  ground  for  extending  his  right  to  more  than  one- 
third  of  the  income  that  accrued  afterwards.  From  the  time 
of  her  death,  he  was  a  tenant  in  common  with  the  two  chil- 
dren of  tlie  marriage,  in  both  coitus  and  future  profits. 

4.  Although  it  results  from  what  has  been  said,  that,  in  our 
opinion,  the  two  Morrison  children  have  no  right  to  any  of 
the  proi)erty  in  controversy,  still,  we  are  pretty  sure  that  un- 
der the  circumstances,  none  of  the  parties  to  the  original  bill 
were  improper  j>arties.  The  construction  of  a  very  peculiar 
and  dubious  instrument  was  to  take  place,  and  in  the  judg- 
ment of  construction  all  these  parties  had  an  interest.  It  was 
right  to  afford  all  an  opportunity  of  being  heard,  and  it  was 
economical  to  concentrate  the  hearing  in  a  single  suit.  If  any 
of  the  defendants  had  wanted  to  shun  controversy,  the  re- 
source of  disclaimer  was  open  to  them  ;  and  even  if  tliey  had 
not  defended  that  far,  but  had  made  default,  the  chancellor 
could  and  would  have  protected  against  cost  such  as  proved 
to  be  legally  disinterested  in  the  property,  and  who  asserted 
no  interest.     The  question  of  cost  is  subject  to  discretion. 

Without  concurring  with  the  judge  below  in  all  his  reasons 
for  retaining  the  original  bill,  we  affirm  his  judgment  over- 
ruling the  demurrer  to  the  same ;  and  reverse  his  judgment 
as  to  the  cross-bill.     Let  the  cross-bill  be  dismissed. 


A^DEBSON  Wynne,  Jr.,  plaintiff  in  error,  vs.  Tjie  State 

OF  Georgia,  defendant  in  error. 

I.  On  an  indictment  for  murder  the  court  should  not  give  the  law  of  volun- 
tATf  manslaughter  in  charge  to  the  jury,  if  there  be  no  evidence  which 
wonld  authorize  the  jury  to  consider  that  lower  grade  of  homicide ;  but  if 
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there  be  sufficient  evidence  to  create  a  doubt,  however  shght,  upon  the 
point  of  whether  the  offense  be  murSer  or  voluntary  manslaughter,  and  if 
one  of  the  defenses  urged  by  defendant's  counsel  be,  that  the  facts  mike  a 
case  of  voluntary  manslaughter,  and  if  the  attention  of  the  court  be  called 
by  counsel  thereto,  the  court  should  instruct  the  jury  upon  the  law  of  vol- 
untary manslaughter  as  well  as  of  murder;  otherwise  the  jury  would  be 
deprived  of  their  privilege  to  pass  upon  the  facts,  and  the  defendant  would 
be  denied  his  right  to  have  them  try  every  issue  of  fact. 

2.  It  is  not  error  to  call  the  jury's  attention  to  physical  facts,  such  as  the  ap- 
pearance of  the  pistol  and  cartridges  used  in  the  difficulty  by  the  deceased, 
as  circumstances  which  they  may  invoke  to  settle  the  conflict  in  the  testi- 
mony of  witnesses,  especially  where  the  court  says  distinctly  in  connection 
with  this  part  of  his  charge  that  he  neither  expresses  nor  intimates  any 
opinion  as  to  the  effect  thereof. 

3.  The  pistol,  though  fired  off  after  the  rencontre  is  over,  may  go  to  the  joiy 
for  their  inspection,  and  its  condition  as  found  at  the  close  of  the  fight  may 
be  described  by  witnesses  who  saw  it  then  and  before  it  was  altered  by 
firing ;  but  no  experiment  by  firing,  or  otherwise,  if  made  without  defend- 
ant's consent,  and  after  the  homicide,  should  be  admitted  as  evidence.  It 
might  result  in  the  improper  manufactiue  of  testimony  after  the  close  of  the 
affray. 

4.  Witnesses  may  testify  about  the  appearance  of  the  pistol  and  cartridges  at 
the  close  of  the  fight,  marks  of  indentation  or  the  want  of  such  marks,  as 
indicating  whether  other  barrels  had  been  snapped  or  not,  and  all  other 
facts  connected  with  the  pistol  and  cartridges  unaltered  from  their  condi- 
tion at  the  close  of  the  fight ;  and  upon  further  testifying  that  they  are  fa- 
miliar with  such  weapons  and  their  use  and  practice,  they  may  give  their 
opinions  upon  the  question,  whether  the  appearance  of  the  pistol,  cartridges, 
marks  and  indentations,  or  their  absence,  indicate  that  other,  and  how 
many,  barrels  had  been  snapped;  the  jury,  of  course,  being  free  to  form 
their  own  opinion  and  draw  their  own  conclusion  from  all  the  testimony. 

5.  The  flight  of  the  accused,  where  and  when  arrested,  whether  he  resisted 
or  not,  how  he  was  armed,  and  all  the  circumstances  attending  his  arrest, 
are  admissible  to  be  considered  by  the  jury  for  what  they  are  worth. 

Criminal  law.  Charge  of  court.  Evidence.  Before  Judge 
Pottle.  Hancock  Sui>erior  Court.  October  Adjourned 
Term,  1875. 

Reported  in  the  opinion. 

George  F.  Pierce  ;  J.  T.  Jordan,  for  plaintiff  in  error. 

Samuel  Lumpkin,  solicitor-general;  Seaborn  Reebe; 
Charles  \f.  DuBose,  for  the  state. 
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Jackson^  Judge. 

The  defendant  was  indicted  for  murder  in  the  county  of 
Hancock.  A  colored  man  himself,  he  was  charged  with  the 
murder  of  another  man  of  color  by  the  name  of  John  Bruce. 
The  homicide  was  perpetrated  with  a  long  pocket-knife.  The 
fiital  stab  severed  two  of  his  ribs,  cut  his  lungs  in  two,  and 
cntere<l  his  heart,  causing  death  in  from  two  to  five  minutes. 
The  defendant  was  found  guilty,  and  moved  the  court  for  a 
new  trial  on  the  grounds  disclosed  in  the  record ;  the  court 
overruled  the  motion  on  all  tiie  grounds,  and  error  is  assigned 
here  on  each  of  them. 

1.  The  first  ground  is  that  the  court  refused,  as  requested, 
to  charge  the  law  of  voluntary  manslaughter,  and  to  read  the 
sections  of  the  Code  bearing  thereon.  Taking  the  request 
alt(^ether,  we  think  it  was  properly  refused,  because  the  evi- 
dence hardly  justified  the  language  of  the  charge  requested, 
that  deceased  ** interfered'^  in  the  heated  and  angry  quarrel 
which  the  accused  had  with  Cornelius  Brown  and  others. 
No  portion  of  the  evidence  will  justify  the  impression  which 
would  probably  have  been  made  that  <1eceased  interfered  an- 
grily or  improperly  in  a  heated  quarrel  or  partici|)ated  in  any 
quarrel.  All  the  testimony  shows  that  he  interposed  for 
peace  only.  Therefore  we  think  that  this  request,  considered 
altogether,  is  not  sound  law  applicable  to  the  facts  proven  on 
the  trial.  But  the  important  question  is,  not  whether  the 
court  erred  in  his  refusal  to  charge  the  precise  language  re- 
quested, but  whether  he  should,  under  the  facts  here,  have 
given  in  charge  the  law  of  voluntary  manslaughter  in  his 
own  language  or  in  the  language  of  the  Code.  His  attention 
was  called  specifically  to  that  law,  and  he  said  to  the  jury  in 
his  charge  that  he  declined  to  give  them  in  charge  the  law  of 
voluntary  manslaughter,  because  the  case  which  the  facts  made 
was  either  murder  or  justifiable  homicide,  thus  excluding  from 
their  consideration  the  whole  law  of  voluntary  manslaughter, 
and  not  permitting  them  to  consider  that  grade  of  homicide  at 
all.    If  the  court  below  was  right  that  under  no  view  of  the 
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facts  proven  could  there  possibly  have  been  a  verdict  of  guilty 
of  voluntary  manslaughter,  then  he  should  not  have  given 
the  law  in  respect  thereto  in  charge;  but  if  the  facts  proven 
created  a  doubt,  however  alight,  that  the  case  might  be  graded 
below  murder,  then  the  court  should  have  given  the  jury  the 
opportunity  to  pass  upon  that  doubt.  If  he  had  been  re- 
quested to  charge  the  law  of  involuntary  manslaughter,  he 
should  have  declined  to  charge  that  law  ;  because  it  is  impos- 
sible that  the  accused  could  have  been  guilty  of  that  offense 
under  the  facts  proven  in  this  case.  Or  in  a  case  where  the 
question  is  one  of  insanity  alone,  everybody  admitting  that  if 
the  accused  were  sane  the  crime  would  be  murder,  in  such  a 
case  he  should  decline,  to  charge  the  law  of  voluntary  man- 
slaughter ;  but  in  a  doubtful  case,  though  the  doubt  be  slight, 
the  court  mu^t  not  solve  that  doubt  arising  on  the  facts;  for 
if  he  does,  and  if  this  court  afBrm  his  judgment,  that  court 
and  this  will  decide  doubtful  fads^  and  the  right  of  trial  by 
jury  will  be  practically  gone.  This  general  subject  has  been 
oflen  before  this  court,  and  we  think  that  every  opinion  and 
judgment  pronounced  upon  all  the  phases  in  which  it  has  been 
presented  may  be  harmonized  upon  this  view :  that  where  it 
is  clear  as  noon-day  that  the  accused  must  be  guilty  of  mur- 
der or  f^ot  guilty  at  all,  the  court  may  decline  to  incumber  the 
case  with  immaterial  and  irrelevant  law;  but  if  there  be  cloud 
or  mist,  or  spots  upon  the  sun's  disk,  and  the  defense  is  based 
in  part  upon  the  obscurity  of  this  light,  and  the  attention  of 
the  court  is  called  thereto  by  counsel,  then  the  court  must 
permit  the  jury  to  look  at  the  whole  law  and  all  the  facts,  and 
discover  for  themselves  the  light  of  the  truth  as  it  shines  upon 
the  entire  case.  .  In  the  language  of  the  present  chief  justice, 
in  Washington  vs.  The  State,  36  Georgia  Reports^  222,  "  if 
there  is  no  evidence  which  would  authorize  the  jury  to  find  a 
verdict  for  any  grade  of  homicide  less  than  murder,  then  such 
charge  (on  voluntary  manslaughter)  ought  not  to  be  given ;'' 
and  in  the  language  of  the  head-note,  in  Crawford  vs.  The 
State,  12  Georgia  Reports,  142, ''  where  the  defendant  is  put  on 
trial  for  murder  and  there  is  any  doubt  as  to  the  grade  of  bomi-^ 
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cide  of  which  he  is  guilty,  it  is  the  duty  of  tlie  court  clearly 
and  distinctly  to  instruct  the  jury  as  to  the  law,  defining  tlie 
several  grades  of  homicide,  and  then  leave  it  to  the  jury  to 
find  from  the  evidence  of  what  particular  grade  he  is  guilty." 

The  decisions  of  this  court  on  this  subject  will  be  found 
collate^]  in  the  late  work  of  Judge  Hopkins,  on  our  penal 
laws,  paragraph  850,  d  seq.  ;  and  the  question  is  discussed  in 
many  forms  in  the  cases  there  cited.  All  the  cases,  we  think, 
certainly  nearly  all  of  them,  may  be  reconciled  with  each 
other  and  harmonize  on  the  line  above  indicated. 

The  question  in  this  case,  then,  is  this:  might  not  the  jury, 
upon  the  facts  proven,  have  found  the  accused  guilty  of  vol- 
untary manslaughter  ?  Should  they  not  have  been  permitted 
to  consider  the  testimony  in  the  light  of  that  law  ?  Is  there 
not  some  doubt  arising  upon  these  facts  that  the  accused, 
whilst  not  justifiable,  may  have  acted  upon  a  sudden  heat  of 
passion  and  without  malice?  Is  there  not  some  evidence, 
which,  if  believed  by  them,  would  have  created  such  a  doubt 
that  they  should  have  been  permitted  to  solve  it?  We  think 
that  there  is,  not  that  we  mean  to  say  that  the  facts  make 
him  guilty  of  voluntary  manslaughter ;  on  that  we  express 
no  opinion,  as  the  case  will  be  tried  again,  and  the  jury  should 
be  left  free  to  find  for  themselves  on  the  facts ;  all  that  we 
mean  to  say  is,  that  the  facts  make  doubts  which  they  should 
have  the  opportunity  of  considering  and  solving.  It  was 
night,  everything  in  more  or  less  of  darkness ;  the  evidence 
was  conflicting;  the  men  had  never  had  a  previous  quarrel; 
there  was  some  testimony  that  blows  were  stricken,  or  that 
the  deceased  shoved  the  accused ;  the  pistol  was  fired  either 
before  or  immediately  after  the  fatal  stab  with  the  knife;  it 
might  have  been  drawn,  if  not  snapped  or  fired,  before  the 
8tab;  the  accused  might  have  seen  it  before  it  was  8nappe<l  or 
fired  at  him,  and  therefore  before  he  was  assaulted,  and  have 
been  too  quick  to  be  entirely  justified,  and  yet  in  danger 
enough  to  use  his  knife  in  a  sudden  heat  of  passion  ;  all  these 
fiuitB  and  contradictions  make  such  a  melee  of  confusion  and 
doabt  as  to  make  it  proper  for  the  court  to  instruct  the  jury 
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upon  the  law  of  murder,  of  voluntary  manslaughter,  and  of 
justifiable  homicide.  We  are  all  of  opinion  that  had  the  law 
of  voluntary  manslaughter  been  given  in  charge,  and  had  the 
jury  found  a  verdict  of  murder,  the  finding  should  not  have 
l)een  disturbed;  but  we  all  also  think  that  the  court  should 
not  have  withheld  from  the  jury  the  consideration  of  the  in- 
ferior grade  of  homicide. 

2.  The  second  ground  for  the  motion  is  that  the  court 
erred  in  calling  the  attention  of  the  jury  to  physical  facts 
connected  with  the  pistol  and  cartridges,  as  bearing  upon  the 
conflict  of  testimony.  We  think  the  charge  fair  and  impar- 
tial throughout;  and  as  he  qualified  his  reference  to  these 
physical  facts  by  declining  to  express  or  intimate  any  opinion 
thereon,  we  see  no  error  in  this  part  of  the  charge. 

3.  The  third  ground  is  that  the  court  erred  in  allowing  the 
pistol  and  cartridges  to  l)e  placed  before  the  jury  for  their  in- 
spection, over  defendant's  objections.  We  think  that  the  court 
should  have  permitted  the  jury  to  have  and  inspect  the  pistol, 
and  that  then  the  witnesses  should  have  been  questioned  as  to 
its  condition  at  the  end  of  the  rencontre.  It  had  been  fired 
off  after  the  fight;  we  do  not  think  that  any  new  testimony 
should  have  been  manufactured  by  firing  off  the  pistol  or  other- 
wise changing>its  condition  from  what  it  was  at  the  close  of  the 
fight,  without  defendant's  consent;  but  we  can  see  no  objec- 
tion to  the  pistol  being  exhibited  to  the  jury  and  inspected  by 
them,  with  testimony  as  to  its  appearance,  how  it  was  fired, 
the  indentations  or  marks  upon  the  cartridges  indicating 
whether  any,  or  how  many  barrels  had  been  snapped,  and 
everything  about  it  as  it  was  when  the  difficulty  closed. 

4.  The  fourth  ground  is  that  the  court  allowed  a  witness 
to  express  his  opinion  whether  the  cartridges  had  been  punc- 
tured by  snapping  them  before  they  were  fired.  We  think 
that  any  witness,  afler  stating  the  appearance  of  the  pistol  and 
cartridges  with  indentations  or  the  absence  of  indentations, 
and  that  he  was  familiar  with  the  use  of  the  weapon  from  hav- 
ing practiced  frequently  with  it,  should  have  been  permitted 
to  express  such  an  opinion,  with  the  right  of  the  jury,  of 
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oourse,  to  form  and  fiad  their  own  opiuion  upon  all  the  evi* 
denoe. 

6.  The  last  ground  of  the  motion  for  a  new  trial  is  that 
the  court  erred  in  allowing  the  fact  to  be  proven  that  when  ar- 
rested in  Wilkes  county,  a  week  after  the  difficulty,  defend- 
ant had  on  his  person  and  in  his  bu£^y,  the  knife  with  which 
Uie  fatal  blow  was  probably  given,  with  stains  of  blood  upon 
it,  a  double-barrel  gun,  and  a  five-shooter  pistol.  The  flight 
of  the  accused,  the  lime  when  and  the  place  where  arrested, 
the  manner  of  the  arrest,  how  he  was  aAneti,  and  whether  he 
resisted,  and  all  the  circumstances  connected  with  the  arrest, 
we  consider  proper  evidence  to  be  submitted  to  the  jury  to 
be  weighed  by  them  for  what  they  are  worth.  We  reverse 
the  judgment,  and  direct  a  new  trial  on  the  ground  that  the 
court  erred  in  not  instructing  the  jury  upon  the  law  of  volun- 
tary manslaughter,  and  in  not  permitting  them  to  consider 
the  fiicts  in  the  light  of  that  grade  of  the  law  of  homicide. 

Judgment  reversed. 


AsfHEB  Ayers,  plaintiff  in  error  v«.  Dennis  Daly,  defend- 
ant in  error. 

(Jackson,  Judge,  having  been  of  counsel  in  this  case,  did  not  preside.) 

I.  A  bin  for  accoant  cannot  be  turned  by  amendment  into  an  action  for 
breach  of  warranty  as  to  the  quality  of  goods  sold  by  the  defendant  to  the 
plaintiff  in  an  accounting  which  took  place ;  more  especially,  if  at  the  time 
of  making  the  amendment,  a  separate  action  on  the  warranty  would  have 
been  barred  by  the  statute  of  limitations, 
a.  Where  the  bill  touching  a  Confederate  transaction  alleges  no  conversion 
of  any  part  of  the  goods  delivered  to  the  defendant  for  sale  and  no  failure 
to  return  goods  unsold,  but  claims  the  proceeds  of  sales  made,  it  is  error  to 
decree  for  the  value  of  the  goods  in  United  States  currency  at  the  time 
when  they  ought  to  have  been  accounted  for,  instead  of  the  value  of  the 
pfoceeds  of  a  fair  sale  when  the  goods  w^re  or  ought  to  have  been  sold. 
V  The  bill  cannot  be  amended  before  the  master. 

Equity.     Amendment.     Statute  of  limitations.     Damages. 
Befi«e  Judge  Hill.  .Bibb  Superior  Court.  April  Term,  1875. 
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During  October,  1864,  and  February,  1865,  Daly  deposited 
with  Ayros  certain  goods  which  the  latter  was  to  sell  on  com- 
mission. They  yielded  over  $12,000  00  in  Confederate  money. 
While  some  of  this  money  was  in  hand,  Ayres  agreed  with 
Daly  to  invest  the  same  in  cotton  under  shelter.  This  was  a 
gratuitous  undertaking  for  the  accommodation  of  the  bailor, 
and  without  comi>ensation  to  the  bailee.  About  the  month  of 
May,  1865,  the  [mrties  had  a  settlement.  Ayres  rendered  an 
account  of  sales,  and  turned  over  to  Daly  warehouse  receipts 
for  twenty-nine  bales  of  cotton,  which,  at  seventy-five  cents 
a  pound,  would  equal  the  amount  which  was  to  have  been  in- 
vested. Certain  of  the  goods  remaining  unsold  were  returned, 
and  the  settlement  was  treated  by  the  parties  as  full  and  com- 
plete. 

No  attention  was  given  to  the  cotton  until  the  fall  of  1865, 
when  much  of  it  was  found  to  have  been  damaged  and  wasted, 
and  only  part  of  it  under  shelter.  Six  bales  had  never  been 
under  shelter,  but  lay  all  the  time  in  the  warehouse  yard, 
which  fact  a|)i)ears  to  have  been  previously  known  directly  to 
neither  party.  Shortly  after  ascertaining  the  condition  of  the 
cotton,  Daly  brought  suit  against  Ayres  for  reclamation  on 
account  of  its  bad  order  and  waste.  This  action  was  never 
tried,  but  is  still  pending. 

In  1869  Daly  filed  his  bill  praying  that  Ayers  might  be 
comi)elIed  to  account  for  the  amount  received  by  him  for  the  - 
sale  of  the  goods  bailed,  and  to  pay  what  should  be  fonnd 
equitably  due  on  account  of  said  sales;  also  that  the  receipt 
given  by  the  bailor  on  the  settlement  might  be  delivered  up 
and  canceled,  and  for  general  relief.  The  bill  charged  the 
bailment  of  the  goods;  that  the  goods  were  sold;  that  Ayers 
represented  he  had  invested  a  portion  of  the  proceeds  in  cot- 
ton; the  settlement  as  to  the  same,  the  delivery  of  tlie  ware-  . 
house  receipts,  the  bad  condition  of  the  cotton,  etc. 

The  case  was  referred  by  the  court  to  a  master.  In  the 
course  of  the  proceedings  before  him,  in  January,  1875,  com- 
plainant amended  his  bill,  charging  that  when  the  settlement 
was  made  he  supposed  that  his  money  had  been  invested  in 
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the  cotton  covered  by  the  receipts,  but  in  fact  it  liad  not  been. 
That  the  defendant  had  miugle<l.  that  moucy  with  his  own, 
and  therewith  bought  several  lots  and  varieties  of  cotton  in- 
discriminately in  his  own  name;  that  had  he  invested  com-' 
plainant's  money  specifically  in  cotton,  as  he  agreed  to  do, 
and  might  have  done,  and  taken  reasonable  care  of  the  cotton, 
oomplaiuaut  would  have  realized  therefor  $5,000  00,  or  other 
large  sum;  and  that  by  his  failure  so  to  do  complainant  had 
been  injured  and  damaged  in  the  aforesaid  amount.  The 
amendment  prayed  an  account  for  the  twenty-nine  bales  of 
cotton  called  for  in  the  receipts  or  the  full  value  thereof,  and 
for  general  relief  in  that  behalf. 

The  defendant  demurred,  before  the  master,  to  the  bill  as 
amended,  on  the  following  grounds:  1st.  for  want  of  equity; 
2d.  IxKSiuse  of  a  complete  remedy  at  law;  3d.  because  the 
matter  of  the  amendment  was  a  distinct  cause  of  action;  4th. 
because  said  matter  had  not  accrued'  within  four  years,  and 
was  barred  by  the  statute  of  limitations;  5th.  because  the  bill 
was  not  amendable,  the  case  being  before  a  master. 

The  master  allowed  the  amendment,  overruled  the  demur- 
rer, heard  evidence  and  made  his  report,  which  was  to  the 
effect  that  Ayers  had  fully  accounted  for  all  of  the  goods  of 
Daly  which  had  come  into  his  possession  except  thirty-one 
and  three-fourths  gallons  of  peach  brandy,  which  he  found 
4o  have  been  worth  $5  00  per  gallon  at  the  date  of  the  set- 
tlement before  alluded  to.  He  therefore  reported  that  Daly 
should  recover  of  Ayers  $158  75.  To  this  report  both  parties 
excepted ;  Ayers,  because  the  master  considered  the  amend- 
ment filed  while  the  case  was  before  him  and  heard  evidence 
thereunder;  because  he  overruled  his  demurrer  to  the  bill,  and 
because  the  finding  as  to  the  brandy  was  contrary  to  the  evi- 
dence; Daly,  mainly  because  the  master  had  found  that  Ayers 
was  neither  liable  for  the  twenty-nine  bales  of  cotton  before 
alluded  to,  nor  for  the  six  bales  thereof  which  iiad  never  been 
nnder  shelter. 

The  questions  arising  upon  the  exceptions  were  submitted 

to  the  ohancellor  without  the  intervention  of  a  jury.    He 
Vol.  lvi.  9. 
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sustaiueil  the  report  except  in  two  particulars,  to- wit:  1st.  He 
allowed  interest  in  favor  of  Daly  on  the  value  of  the  afore- 
said peach  brandy  from  the  date  of  the  settlement.  2d.  He 
}bund  that  Ayers  wa^  liable  for  the  difference  in  value  be- 
tween the  six  bales  of  cotton  in  their  actual  condition,  and  in 
the  condition  represented  in  the  cotton  receipts,  with  interest 
from  the  date  of  the  settlement.  This  difference  be  placed  at 
fifteen  cents  per  pound.  It  was  decreed  accordingly.  To  this 
judgment  Ayers  excepted. 

NisBET,  Bacon  &  Hines;  R.  F.  Lyon,  for  plaintiff  in 
error. 

Lanier  &  Anderson,  Hill  &  Harris,  for  defendant. 

Bleckley,  Judge. 

Bailment  of  goods  to  be  sold,  reception  of  the  proceeds,  and 
failure  to  pay  them  over,  will  constitute  a  complete  cause  of 
action.  Gross  negligence  in  executing  a  separate  agreement 
to  invest  the  proceeds  of  sale  in  cotton,  and  damage  there- 
from, will  constitute  another  complete  cause  of  action.  War- 
ranty, express  or  implied,  as  to  the  quality  of  cotton  turned 
over  in  place  of  money  retained  or  misappropriated,  and 
breach  of  such  warranty,  will  constitute  another  complete 
cause  of  action.  The  whole  record,  taken  together,  discloses 
two  bailments,  and  an  interpnediate  agreement  to  invest  in* 
cotton  the  Confederate  money  which  had  already  been  de- 
rived from  the  sale  of  goods  embraced  in  the  first  bailment. 
Thus  far  there  is  certainty.  Another  cdbtract  )>ossible  to  !» 
inferred  from  the  facts,  is  one  of  implieil  warranty  as  to  the 
cotton.  This  contract,  if  one  at  all,  dates  in  or  about  May, 
1865,  and  arises  out  of  the  accounting  which  then  took  place. 
The  uncertainty  wliich  environs  it  is  due  chiefly  to  the  doubt- 
ful manner  in  which  Ayers  executed  his  undertaking  to  in- 
vest in  cotton.  If,  instead  of  investing  Daly's  money  in  this 
cotton,  the  cotton  was  his  own,  and  he,  for  that  reason,  is  to 
be  regarded  as  selling  it  to  Daly  when  he  turned  over  to  him 
the  warehouse  receipts,  then  there  may  be  no  obstacle  to  raid- 
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ing  an  implied  warranty  as  to  quality.     On  the  other  haii<l, 
if  Daly's  money  was  invested  in  this  cotton,  tliere  is  no  sem- 
blance of  warranty,  whatever  room  there  may  be  for  an  action 
founded  on  gross  negligence  in  executing  the  agreement  to  in- 
vest. The  original  bill  was  grounded  on  bailment,  and  was  in 
the  nature  of  an  action  for  money  had  and  received.    It  went 
for  the  proceeds  of  goods  sold,  and  alleged  that  the  goorls  icere 
sold.     It  prayerl  for  an  account  of  the  amount  receive<l  from 
sales,  and  for  payment  of  such  amount  as  might  I)e  found 
equitably  due  on  account  of  said  sales.     It  repudiate<1  the  ac- 
counting which  had  taken  place,  and  prayed  for  the  cancella- 
tion of  the  receipt  which  the  complainant  had  given  on  th;it 
occasion.   It  stood  upon  the  complainant's  right  to  the  money 
which  had  accrued  from  the  sale  of  his  goods.     It  made  no 
charge  that  any  of  the  goods  were  unsold,  or  that  any  of  them 
had  been  converted  by  the  defendant,  or  that  any  demand  had 
been  made  for  their  return,  or  that  there  was  any  default  in 
not  returning  them.     It  made  no  charge  that  the  defendant 
had  agreed  to  invest  the  proceeds  in  cotton,  or  that  he  had 
made  any  breach  of  such  agreement,  or  that  he  was  under  any 
obligation  to  invest  the  money  or  to  exercise  any  care  or  dili- 
gence touching  the  investment  of  it,  or  touching  the  protection 
or  preservation  of  any  cotton.     The  defendant's  agreement  to 
invest  came  out  in  the  amendment  an<l  in  the  evidence,  Init 
was  not  alleged  in  the  original  bill.     The  sole  contract  set  up 
V  the  latter  was  the  contract  of  bailment;  and  the  breach  of 
it  alleged  was  in  failing  to  account  for  and  pay  over  the  pro- 
cwda  of  sale.     It  was  averre<l  that  the  goods  were  sold  whilst 
Ae complainant  was  absent  in  the  military  service;  and  that 
averment,  with  the  dates  of  bailment  and  other  facts  in  the 
^  show  that  it  was  not  expected  that  other  than  Confed- 
^te  money  would  be  received  for  the  goods ;  and  it  is  not 
^'«ged  or  proven  that  any  other  was  received.     The  original 
'**"i  properly  construed,  was  simply  a  suit  to  avoid  the  prior 
"^ptjand  to  recover  the  money  which  the  goods  pro<luc('d, 
*  its  value,  offering  to  allow  credit  for  commissions,  and  for 
wimoant  actually  realized  from  a  sale  of  the  cotton. 
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1.  Thus  construing  the  bill^  we  think  it  was  not  amend- 
able so  as  to  turn  it,  in  whole  or  in  part,  into  an  action  for 
breach  of  warranty  as  to  the  quality  of  any  part  of  the  cotton 
turned  over  in  the  accounting  which  had  taken  place  between 
the  parties.  That  accounting  was  repudiated  by  the  com- 
plainant and  he  fell  back  upon  his  original  right.  He  sued 
for  the  consideration  which  he  gave  for  the  cotton,  and  he  was 
not  entitled  to  reclaim  that  and  at  the  same  time  contend  for 
the  difference  between  the  value  of  the  cotton  as  it  was  and 
the  value  of  it  as  it  ought  to  have  been.  Inasmuch  as  he  re* 
tained  the  cotton,  treating  it  as  sold  to  him  by  the  defendant, 
its  value  as  it  was  would,  on  that  theory,  be  the  measure  of 
the  credit  for  it  to  which  the  defendant  would  be  entitled. 
And  to  limit  the  credit  thus  is  consistent  with  the  bill ; 
whereas,  to  decree  affirmatively  for  the  difference  between  the 
value  of  the  cotton  as  it  was  and  its  value  in  a  better  condi- 
tion, would  be  appropriate  to  a  wholly  different  action.  The 
chancellor,  acting  on  the  idea  of  implied  warranty,  modified 
the  master's  re|)ort,  and  rendered  such  a  decree  as  to  six  bales 
of  the  cotton.  Such  a  recovery  could  rest,  perhaps,  in  a  oourt 
of  law,  either  on  a  breach  of  warranty  or  on  a  failure  to  ex- 
ercise due  care  and  diligence  in  executing  the  agreement  to 
invest— on  the  former,  if  the  cotton  was  not  bought  with 
complainant's  funds,  and  on  the  latter  if  it  was.  But  neither 
warranty  nor  agency  to  invest  is  averred  in  the  original  bill ; 
and  the  breach  as  to  either  would  be  a  new  and  distinct  cause 
of  action  from  that  which  is  averred  therein.  Moreover,  the 
amendment  was  not  filed  until  an  action  on  the  supposed  war- 
ranty, if  then  first  brought,  would  have  been  too  late ;  and 
the  bar  of  the  statute  would  probably  have  applied  equally  to 
an  action  for  the  omission  of  diligence  in  executing  the  agen- 
cy to  invest. 

2.  The  exception  by  the  defendant  to  the  master's  report, 
as  to  the  item  of  brandy,  ought  to  have  been  sustained.  The 
brandy  was  valued,  not  as  an  article  sold  for  Confederate 
money  while  the  complainant  was  absent  in  the  military  ser- 
vice, but  as  if  it  had  remained  on  hand  at  the  time  of  settle- 
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ment  in  May,  1865,  and  was  then  worth  so  ranch  in  United 
States  currency.  The  bill  contained  no  allegation,  and  there 
was  properly  no  evidence,  warranting  it  to  be  thus  dealt  with* 
When  a  party  sues  for  one  grievance  he  must  not  recover  for 
another. 

3.  No  authority  has  been  produced  to  us,  and  we  know  of 
none,  for  the  novel  and  extraordinary  practice  of  amending  a 
bill  before  the  master.  On  principle,  we  are  clear  that  the 
master  has  nothing  to  do  with  receiving  amendments.  He  is 
to  act  on  such  pleadings  only  as  belonged  to  the  case  when  it 
was  referred  to  him.  The  judge  orders  the  reference  because 
the  pleadings,  as  they  stand,  are  ready  for  the  master's  work, 
and  make  a  case  needing  his  services.  If  the  case  could  un- 
dergo changes  before  the  master  himself,  by  amendments  sub- 
mitted to  him,  the  very  reasons  which  induced  the  reference 
might  be  amended  away,  and  the  master's  functions  be  made 
wholly  useless.  Each  amendment  to  the  bill,  if  important 
enough  to  vary  materially  the  complainant's  case,  reopens  the 
bill  to  demurrer.  After  such  an  amendment  the  judge,  if 
aware  of  it,  might  not  want  the  master's  services.  It  seems 
to  us  wholly  inadmissible  for  the  latter  to  procecu  as  he  did 
in  this  case,  taking  cognizance  of  an  amendment,  hearing  it 
on  demurrer,  overruling  the  demurrer,  and  taking  evidence 
touching  the  new  facts  alleged.  This  is  turning  the  master's 
office  into  a  court  of  equity,  and  for  the  time  being,  raising  the 
master  to  the  office  of  judge.  It  may  be  that  under  our  broad 
statutory  provisions  the  pleadings  are  amendable  without 
special  leave,  while  the  case  stands  on  a  reference,  but  if  so, 
the  amendments  are  to  be  filed,  not  with  the  master,  but  in 
the  clerk's  office;  and  for  them  to  reach  the  master  some  or- 
der of  the  court  or  of  the  judge  would  be  necessary.  In  the 
absence  of  such  an  order,  the  master  should  proceed  without 
noticing  them,  dealing  with  the  case  as  it  existed  when  it  was 
referred. 

Judgment  reversed. 
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Augustus  H.  Lee,  executor,  plaintiff  in  error,  vs.  Fortune 
N.  Chis(»lm  et  aL,  defendants  in  error. 

1.  When  this  case  was  here  before  it  was  ruled  that  the  following  items  of 
testator's  will — "  I  loan  to  my  wife  during  her  natural  life  $S»ooo  oo;  also 
that  my  executors  purchase  for  my  wife  a  negro  woman  or  girl,  such  as  she 
may  select,  the  same  to  be  loaned  to  her  her  lifetime,  the  same  to  be  pur- 
chased out  of  the  proceeds  of  my  property."  "  It  is  my  will  and  desire 
that  at  the  death  of  my  wife  the  money  loaned  her,  and  the  negro  to  be  pur- 
chased by  my  executors,  be  sold,  and  equally  divided  amongst  all  my  chil- 
dren and  my  grand-daughter,  Elderenda  Brown"  *  *  *— created  a  life 
estate  in  the  wife  with  remainder  to  the  children  and  grand-daughter,  and 
that  **  it  was  the  duty  of  the  executor  so  to  execute  the  will  as  to  effect  that 
intention  by  investing  the  money,  paying  the  widow  the  interest  thereof 
during  her  life,  and  at  her  death  to  divide  it  equally  among  the  children 
and  grand-daughter,  as  directed  by  testator^s  will."  This  ruling  was  in 
this  case  and  between  these  parties,  and  as  far  as  it  goes,  is  r^s  adjudicata. 

2.  A  decree  in  favor  of  the  widow  against  the  executor  on  a  bill  brought  by 
her  and  answered  by  him,  in  which  he  sets  up  no  defense  in  behalf  of  the 
remaindermen,  but  admits  that  the  corpus  is  due  the  widow  under  the  will, 
and  defends  solely  on  the  ground  that  he  has  not  enough  assets  of  the  es- 
tate wherewith  to  pay  her,  is  no  protection  to  the  executor  against  the 
claim  of  the  remaindermen  for  whatever  corpus  of  this  estate  came  into  his 
hands  in  ^ivailable  assets.  It  was  his  duty  to  make  these  remaindermen 
panics  by  cross-bill,  or  by  his  answer  in  the  nature  of  a  cross-bill,  or  at 
least  to  have  defended  the  widow's  suit  by  setting  up  their  right  in  remain- 
der to  the  corpus,  and  having  the  will  construed  and  their  rights  adjudi- 
cated; much  less  will  he  be  so  protected  when  his  whole  defense  shows 
that  he  was  endeavoring  to  protect  his  own  private  interests  without  the 
slightest  regard  to  the  trust  he  had  undertaken,  and  when  on  a  bill  to  open 
and  review  that  decree  in  favor  of  the  widow  and  to  enjoin  its  collection, 
he  swore  that  he  "  made  no  resistance  and  was  not  disposed  to  contest  any 
matters  with  her,"  and  again,  that  he  supposed  her  bill  **  was  simply  an 
effort  on  the  part  of  the  complainant  in  said  case  to  set  up  and  establish 
her  claim  to  said  legacies  against  the  estate  of  said  Henderson,  and  this 
your  orator  did  not  and  does  not  now  pretend  to  resist,"  and  when  this 
whole  bill  of  review  and  for  injunction,  sworn  to  by  him,  shows  that  it  was 
filed  solely  to  protect  his  own  private  estate. 

3.  Any  money  paid  by  the  executor  to  the  widow,  whether  voluntarily  or 
under  a  decree  so  obtained,  should  have  been  the  interest  of  this  estate, 
and  no  part  of  the  corpus^  in  order  to  protect  the  executor  against  the  re- 
maindermen, and  as  the  evidence  is  sufficient  to  sustain  the  verdict  of  the 
jury  in  finding  the  sum  they  did,  as  available  corpus  in  his  hands,  we  will 
not  control  the  discretion  of  the  court  below  in  refusing  to  grant  a  new 
trial. 
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Administrators  and  executors.  Res  adjudicaia.  Remain- 
der. Estates.  Before  Judge  Hall..  Newton  Superior  Court. 
September  Term,  1876. 

Reported  in  the  opinion. 

J.  J.  Floyd,  for  plaintiff  in  error. 

Amos  T.  Akerman;  Clark  &  Pace,  for  defendants. 

■ 

Jackson,  Judge. 

Fortune  N.  Chisholm  and  three  others  brought  tlieir  bill 
against  Lee,  the  executor  of  Isaac  P.  Henderson,  deceased, 
in  whicli  they  alleged  that  they  were  entitled  to  certain  prop- 
erty under  the  will  of  said  Henderson,  and  particularly  to  an 
estate  in  remainder,  in  $5,000  00  in  money,  and  in  the  value 
of  a  negro  girl  to  be  purchased  by  the  executor  for  Mrs.  Ruth 
Henderson,  the  wife  of  the  testator ;  that  by  virtue  of  said 
will  the  said  Ruth  Henderson  took  a  life  estate  in  said 
$5,000  00,  with  remainder  to  complainants,  and  five  others, 
children  of  said  Isaac  P.  Henderson;  that  the  negro  girl  was 
not  purchased  by  the  executor,  but  her  equivalent  in  money 
went,  by  the  terras  of  said  will,  to  the  said  Ruth  for  life,  with 
the  remainder  over  to  these  complainants  and  the  other  chil- 
dren; that  the  assets  of  the  said  estate  which  came  to  the 
hands  of  said  executor  were  sufficient  to  pay  the  said  legacies 
for  life,  yet,  that  the  said  executor  did  not  pay  the  $5,000  00, 
or  the  use  or  interest  of  the  same  over  to  the  said  Ruth  fi>r 
several  years;  that  the  said  Ruth  instituted  suit  in  equity  for 
her  interest  under  the  will,  and  after  some  litigation  a  decree 
was  had  in  her  &vor  for  the  sum  of  $7,279  40;  whether  this 
Bum  so  recovered  is  the  interest  or  principal  and  interest  due 
tlie  said  Ruth  is  to  be  de(ermine<l  by  the  pleadings  and  proof 
iu  tliat  case;  that  if  the  decree  included  the  principal  sum  of 
$5,000  00  loaned  to  said  Ruth,  and  the  amount  of  money 
proper  and  necessary  to  pui*chase  the  negro  girl,  then  said 
decree  was  erroneously  rendered,  and  cannot  excuse  said  exe- 
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cutor  from  accounting  for  the  remainder  with  complainants, 
becaose  they  say  it  was  the  plain  duty  of  the  executor  to  have 
protected  complainants  as  remaindermen  either  by  bond  and 
security  for  the  repayment  of  the  princii)al  after  the  death  of 
the  said  Ruth,  or  to  have  set  up  in  his  answer  that  said  Ruth 
was  entitled  only  to  the  interest  on  said  sum ;  that  said  exe- 
cutor did  not  avail  himself  of  these  plain  legal  defenses,  but 
relied  on  an  insufficient  answer,  appearing  without  counsel  in 
said  important  cause;  that  said  executor  paid  over  to  the  said 
Ruth  the  amount  fixed  by  said  decree,  and  sets  up  that  said 
decree  binds  complainants  and  discharges  him  from  paying 
them  anything ;  whereas,  they  allege  that  said  decree  was  the 
result  of  fraud  or  accident,  of  gross  negligence  or  mismanage- 
ment by  said  executor ;  that  the  executor  should  have  pro- 
tected the  rights  of  complainants,  and  foiling  to  do  so  is 
chargeable  for  such  dereliction  ;  that  said  Ruth  died  in  1872, 
and  that  complainants  are  now  entitled  to  the  coi'pus  of  this 
estate,  and  they  pray,  waiving  all  discovery,  for  account  and 
settlement. 

To  this  bill  the  defendant,  Lee,  filed  a  full  answer,  setting 
forth  the  assets  which  came  into  his  hands,  their  nature,  and 
what  he  realized  from  them,  and  pleaded  the  judgment  re- 
covered by  Mrs.  Henderson  and  the  payment  thereof  in  bar 
of  complainants'  recovery.  He  also  states  that  it  was  his  duty 
to  execute  the  will  as  construed  by  the  court  in  that  case; 
that  complainants,  as  privies,  are  concluded  by  it;  that  they 
were  all  advised  of  the  pendency  of  said  suit  of  the  said  Ruth, 
and  the  rendition  of  the  judgment,  and  should  have  protected 
themselves  by  a  proper  legal  proceeding;  be  denied  that  the 
decree  was  the  result  of  fraud  or  accident  or  negligence  on 
the  part  of  defendant. 

The  inventory  and  appraisement  of  Henderson's  estate  was 
introduced  in  evidence,  the  will  and  bill  and  decree  in  fiivor 
of  Ruth  Henderson,  and  the  receipts  of  her  counsel  for  the 
money  due  under  that  decree.  The  only  oral  evidence  sub- 
mitted was  that  of  John  Harris,  who  swore  that  be  had  no 
recollection  of  being  notified  by  Lee  of  the  pendency  of  the 
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suit  of  Mrs.  Henderson ;  he  got  his  share  of  Confederate 
money ;  also^  the  evidence  of  Robert  J.  Henderson,  that  he 
saw  the  money  paid  to  Mrs.  Henderson,  his  mother,  by  the 
executor ;  that  he  received  his  part  of  the  Confederate  money  | 
that  his  mother  died  in  October,  1872;  that  the  executor  gave 
up  to  him  his  larger  note  on  his  affidavit  that  it  was  given  for 
Heroes;  that  he  was  afterwards  sued  on  it,  and  judgment 
went  in  his  favor  on  the  statute  of  limitations ;  also,  the  evi- 
dence of  Mr.  Akerman,  who  swore  that  a  proper  fee  for  de- 
fending this  case  would  be  from  $250  00  to  $500  00 ;  also, 
that  of  Anderson,  which  is  immaterial ;  also,  that  of  John  T. 
Henderson,  who  swore  that  he  owed  the  estate  $2,100  00,  and 
the  executor  owed  him  about  $1,800  00,  and  they  exchanged 
notes;  he  gave  his  note  to  the  executor  for  the  difference,  on 
which  he  was  afterwards  sued,  and  was  protected  by  the  stat- 
ute of  limitations. 
The  inventory  and  appraisement  seem  to  be  as  follows : 

Household  and  kitchen  furniture, $i,ooo  oo 

One  pleasure  carnage, 5cx>  oo 

One  negro  man,  Carter,  fifty  years  old, 2,500  00 

One  negro  woman,  Lucy,  sixty  years  old, oooo  00 

Thirty  acres  land, 1,200  00 

NOTES,  INTEREST,  TO  6tH  MARCH,  1 863 : 

B.  F.  Carr,  note,  two  credits, ^1,30400 

Dtte  Jaly  25th,  1856,  amount  due,  principal  and  interest,  ....    1,665  ^5 

B.  F.  Carr,  due-bill,  due  August  20th,  1865, $  400  00 

Interest,  |43  16, 443  >  6 

B,  F.  Carr,  note,  due  27th  November,  1864, 4,000  00 

Interest,  I77  77. 4,o77  77 

B.F.  Carr,  note;  house,  B.  F.  Carr, 5,00000 

B.  F,  Carr,  note,  due  25th  July,  1863, 1,000  00 

Interest,  $112  52, 1,112  52 

I*  T.  Henderson,  note,  due  January  3d,  1859, 1,802  53 

Two  payments  interest,  5673  26, 2,475  7' 

'^'^Oft  J.  Henderson,  note,  due  iith  July,  1861,.   .   .    .     45°  00 

I«etest.|ii5  06 565  06 

^  H,  Lee,  note,  due  25th  February,  1864, 186  00 

lateresl,  llij  56, I99  5^ 

^***«t  J.  Henderson,  note,  due  October  6th,  1861  .   .   .   .  22  00 

^«««,|3  56, 25  56 
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J.  H.  Berry,  note,  due  December  25th,  1862, 30  00 

Interest,  $4  55,  . 34  55 

/>'.  /a.,  J.  H.  Berry,  principal, 1,172  20 

Interest,  3120  49, 1,292  69 

Confederate  certificates, 3fOOO  00 

Of  this  iDventoty  the  executor  shows  a  satisfactoiy  disposi- 
tion of  the  household  and  kitchen  furniture,  carriage  and 
negroes,  of  the  first  notes  of  Carr,  and  of  most  of  the  other 
assets,  except  the  $5,000  00  note,  reduced  to  $3,500  00,  and 
J.  T.  Henderson's  note  and  some  smaller  items;  that  is,  it  is 
unnecessary  for  this  case  to  make  a  point  upon  them,  enough 
being  leffc  for  our  conchision  on  the  propriety  of  the  verdict 

The  following  items  of  the  will  only  are  important  for  the 
adjudication  of  the  case,  viz:  *^L  loan  to  my  wife,  during  her 
natural  life,  $5,000  00 ;  also,  that  my  executor  purchase  for 
my  wife  a  negro  woman  or  girl,  such  as  she  may  select,  the 
same  to  be  loaned  to  her  her  lifetime,  the  same  to  be  pur- 
chased out  of  the  proceeds  of  my  proj)erty." 

'^It  is  my  will  and  desire  that  at  the  death  of  my  wife  the 
money  loaned  her,  and  the  negro  to  be  purchased  by  my  exe- 
cutors, be  sold  and  equally  divided  amongst  all  my  children 
and  my  grand-daughter,  Elderenda  Brown."      *         *         * 

The  bill  of  Mrs.  Buth  Henderson  claimed  that  the  sum  of 
$5,000  00  and  the  value  of  the  negro  woman  at  the  time  of 
making  said  will,  be  paid  over  to  her. 

This  bill  was  answered  by  tiie  executor,  who  admitted  the 
item  of  the  will  as  charged,  the  death  of  the  testator,  and  that 
he  himself  qualified  as  executor,  and  possessed  himself  of  the 
things  set  out  in  the  foregoing  inventory  except  the  household 
and  kitchen  furniture,  carriage  and  mules  which  were  given 
absolutely  to  Mrs.  Ruth  Henderson;  that  a  negro  woman, 
such  as  she  would  have  selected,  was  worth,  in  good  money, 
about  $800  00  or  $900  00.  The  answer  said  nothing  about 
the  estate  in  remainder,  but  in  reply  to  specific  questions,  ad- 
mitted the  facts  set  out  in  the  bill,  but  disputed  the  amount 
of  assets  charged  against  him. 

On  this  bill  and  answer,  the  jury  found  a  verdict  for  00m- 
plainant  for  $7,279  40,  and  on  this  verdict  a  decree  was  ^i- 


ATLANTA,  JANUARY  TERM,  1876.    131 


Lee  vs.  Chishalm  ef  al. 


tered  up,  but  signed  by  the  Bolicitor  of  the  complainant  and 
not  by  the  chanoellor,  dated  March  29th,  1871.  Afterwards, 
on  the  23d  of  May,  1871,  an  injunction  was  sued  out  against 
the  said  Ruth  Henderson  restraining  the  collection  of  said 
decree  which  was  proceeding  to  levy  upon  the  in<Hvidual 
property  of  the  executor,  on  the  ground  that  the  same  was 
illegally  signed  as  aforesaid,  and  the  bill  prayed  that  the  said 
decree,  and  proceedings  on  which  it  was  founded,  might  be 
reviewed.  This  bill  allied  that ''  he  made  no  resistance  and 
was  not  disposed  to  contest  any  matters  with  her,''  and  that 
''he  supposed  her  bill  was  simply  an  effort  to  set  up  and  es- 
tablish her  claim  to  said  legacies,  against  the  estate  of  Hen- 
derson, and  this  he  did  not  and  does  not  now  pretend  to  re- 
sist," and  the  wiiole  bill  of  review  shows  he  was  for  protecting 
himself,  and  not  these  remaindermen.  To  this  bill  a  very 
long  answer  was  filed  in  which  she,  Mrs.  Henderson,  set  forth 
all  her  grievances,  charging  him  with  abundant  assets  to  pay 
her  debt,  that  he,  the  complainant,  was  sworn  as  a  witness 
himself  on  a  former  trial,  and  on  a  cross-examination  admitted 
that  her  son  who  had  owed  the  testator  some  $2,200  00,  had 
exchanged  notes  with  him,  whereby  he  had  paid  him  some 
$1,800  00  and  given  his  note  for  the  balance,  and  that  he  had 
a  judgment  against  Carr  for  $3,500  00,  and  yet  refused  to 
pay  her  a  cent;  that  the  complainant  had  married  her  daugh- 
ter, but  tier  daughter  iiad  died  before  her  father,  the  testator, 
and  this  was  the  reason  she  believed  he  had  treated  her  so 
badly. 

Upon  the  coming  in  of  this  answer  at  the  September  term, 
1871,  of  the  court,  an  order  was  passed  revoking  the  former 
decree,  and  entering  up  another  one  for  the  same  amount  sign- 
ed by  the  chancellor,  and  annulling  the  injunction  because 
there  was  no  equity  in  said  bill  except  the  illegal  signing  of 
the  decree  as  aforesaid.  On  this  last  decree  the  money  was 
paid  by  the  executor  to  Mrs.  Buth  Henderson. 

In  his  answer  to  the  bill  of  th£  present  complainants  the 
tucator  admits  the  following  available  assets:  $3,500  00 
•gUDBt  B.  F.  Carr,  with  interest  from  28lh  September,  1867; 
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also  $1,441  13,  tlie  difference  between  Henderson's  and  the 
executor's  notes,  paid  him  by  Henderson ;  also  $166  00,  sale  of 
thirty  acres  of  land;  also  small  note  on  R.  J.  Henderson  for 
$32  00;  also  the  value  of  Confederate  money  on  the  small 
note  of  this  defendant,  say  $10  00,  which,  without  computing 
interest,  make  the  aggregate  sum  of  $5,139  13;  whereby  he 
claimed  in  his  answer  that  he  paid  Mrs.  Ruth  Henderson  ' 
$376  62  more  than  all  said  available  assets. 

At  the  January  term,  1875,  of  this  court  this  case  was  here 
before  us;  (see  54  Georgia  Reports^  611 ;)  it  was  then  ruled  by 
this  court  that  ''the  testator  did  not  intend  that  the  principal 
of  the  money  bequeathed  to  his  widow  during  her  life  should 
be  destroyed  in  the  use  of  it  by  her,  but,  on  the  contrary,  he 
intended  that  his  children  and  grand-daughter  should  have 
it  afler  her  death,  and  to  carry  out  that  intention  his  execa- 
tors  were  appointed  to  execute  his  will,  and  it  was  their  duty 
so  to  execute  it  as  to  effect  that  intention  by  investing  the 
money,  paying  the  widow  the  interest  thereof  during  her  life, 
and  at  her  death  to  divide  it  equally  among  his  children  and 
grand-daughter,  as  directed  by  testatoi^'s  will;"  and  this  case 
was  so  ruled  on  the  authority  of  Thornton  vs.  Birch,  20  Geor- 
gia Reports,  793. 

The  judgment  of  this  court  rendered  in  this  case  then,  as 
contained  in  the  rjemiUitur  transmitted  to  the  court  below,  was 
"that  the  judgment  of  the  court  below  be  reversed  on  the 
ground  that  the  court  erred  in  deciding  that  it  was  the  duty 
of  Hie  executor,  under  the  will  of  the  testator,  to  pay  over  to 
Ruth  Henderson,  his  widow,  the  $6,000  00  loaned  her  in  the 
4th  item  of  the  will." 

«  The  case  comes  back  to  us  now  with  the  additional  facts  con- 
tained in  the  record  of  the  bill  filed  by  Mrs.  Ruth  Hender- 
son against  the  executor,  and  all  the  proceedings  consequent 
thereon,  and  the  final  decree  rendered  on  those  proceedings,  and 
the  payment  of  the  money  to  her  by  the  executor  under  that 
decree.  On  the  trial  of  that  case  the  court  charged  the  jury, 
1st.  "That  if  an  executor  sets  up  a  decree  against  himself  as 
a  reason  for  a  departure  from  the  terms  of  the  will,  he  must 
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show  tli:it  either  the  pleadings  file<]  to  obtain  tlio  decree  were 
made  to  have  the  will  construed,  or  that  under  the  pleadings 
evidence  as  to  the  construction  was  subniitte<I,  and  the  decree 
rendered  in  effect  construing  the  will,  and  directing  (he  exec- 
tor  what  to  do  under  the  will."  2d.  '*  That  in  this  case  Lee  must 
show  that  a  construction  of  the  will  was  aske<l  for  either  by  the 
bill  or  answer  in  the  case  of  Ruth  Hendrrson  against  himsclf| 
or  that  evidence  as  to  its  construction  was  submitted  and  passed 
upon  by  the  court  and  jury,  and  that  the  decree  is  in  effect  a 
decree  construing  the  will,  and  directing  him  what  to  do  un- 
der the  will."  3d.  "That  the  bill  filed  by  Ruth  Henderson 
claimed  $5,000  00,  with  interest.  The  answer  of  Lee  did  not 
contest  her  right  to  the  $5,000  00,  nor  does  the  decree,  in  ex- 
press terms,  construe  the  will  or  direct  the  executor,  but  is 
simply  a  decree  for  so  much  money.  Such  a  decree,  rendered 
on  such  a  bill  and  answer,  will  not  protect  him  in  a  departure 
from  the  will  unless  he  clearly  shows  that  evidence  as  to  the 
construction  of  the  will,  was  submitted  and  passed  upon  at 
the  time,  and  that  the  decree  in  effect  is  a  decree  construing 
the  will;  for  the  will,  the  law  as  to  him,  prevented  his  pay- 
ing it  over,  and  his  admissions  of  her  right  to  recover  the 
corjmSy  and  the  decree  on  that  admission  will  not  protect  him 
any  more  than  a  payment  of  the  money  without  a  decree." 

Error  is  assigned  on  each  of  these  three  charges;  and  also 
because  the  court  refused  to  charge  "that  the  judgment  in 
favor  of  Ruth  Henderson  is  for  her  interest  under  the  will  of 
Isaac  P.  Henderson,  and  is  presumed  to  be  for  the  cori-ect 
sum  and  that  presumption  is  conclusive  on  the  executor  and 
the  legatees  under  that  will,  unless  it  beset  aside  for  fraud;" 
and  because  the  court  erred  in  refusing  to  set  aside  the  ver- 
dict, which  was  for  the  complainants,  and  to  grant  a  new  trial 
on  the  foregoing  assignments  of  error;  and  because  the  ver- 
dict was  contrary  to  law  and  against  the  evidence. 

.  1.  We  think  that  the  two  first  items  of  the  charge  of  the 
court,  to  which  exception  is  taken,*may  be  considered  as  argu- 
ments or  reasons  leading  to  the  conclusion  to  which  his  mind 
came  on  the  law  applicable  to  the  facts  of  this  case  as  they 
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appear  in  the  pleadings  ami  evidence  disclosed  in  tlie  record 
of  the  case  of  Ruth  Henderson  against  the  executor.  If  the 
court  meant  thereby  to  leave  to  the  jury  to  draw  their  conclu- 
sions of  law  upon  this  record,  he  erred;  but  if  he  meant  to 
explain  the  reasons  on  which  his  own  judgment  of  the  law, 
as  set  out  in  his  third  charge  excepted  to,  was  based,  it  was,  per- 
hai>s,  well  enough.  In  any  event,  these  charges  did  no  harm,  if 
he  was  right  in  the  third  charge  wherein  he  ruled  distinctly  his 
view  of  the  law  applicable  to  the  facts  disclosed  in  that  record. 
We  consider  the  substance  of  that  charge  to  be,  that  if  the 
executor  resisted  the  payment  of  the  corpiis  of  this  estate  on 
the  ground  that  these  remaindermen  were  entitled  to  it  at  the 
death  of  Mrs.  H(>nderson,  and  in  good  faith  and  to  the  ut^ 
most  of  his  ability,  defended  her  suit  against  him  for  this 
cof'pua,  and  expresse<l  a  willingness  to  pay  to  her  only  the 
interest,  then  if  constrained  to  part  with  the  possession  of  the 
corpus  by  the  decree  of  the  court  against  his  defense  he  would 
be  protected;  or  if  he  insisted  in  his  answer  that  such  was 
the  true  intent  and  meaning  of  the  will,  then  if  overruled  in 
this  construction  so  set  up  by  him  in  good  faith,  with  the  view 
to  protect  the  remaindermen,  he  would  l>e  protected ;  and  we 
understand  him  to  say,  in  the  third  charge  excepted  to,  that 
his  answer,  and  all  the  pleadings  and  evidence,  do  not  show 
that  the  will  was  construed,  but  show  simply  a  decree  for  so 
much  money,  and  that  such  a  decree,  rendered  on  such  a  bill, 
and  with  an  answer  filed  by  the  executor,  admitting  the  facts 
alleged  in  the  bill,  will  not  protect  the  executor.  We  have 
scanned  this  bill  and  answer  closely,  and  examined  this  whole 
record,  and  we  think  the  conclusion  arrived  at  by  the  court 
below  is  correct.  The  answer  of  ihe  executor  sets  up  no  de- 
fense in  behalf  of  these  remaindermen;  he  nowhere  asks  for 
a  construction  of  this  will,  nor  does  he  pray  that  the  fund 
may  be  secured  to  the  remaindermen  at  the  death  of  the  liie- 
tenant  by  her  giving  bond  and  security  for  its  preservation; 
nor  does  he  ask  that  he  may  invest  it,  paying  the  life-tenant 
the  interest  annually,  and  preserving  the  corpus  himself  for 
the  remaindermen.     His  whole  defense  i^  grounded  uiK)n  his 
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want  of  available  assets,  of  his  loss  of  assets  by  the  effects  of 
the  war,  notes  founded  on  slave  debts,  and  other  misfortunes 
incident  to  the  times.     The.  remaindermen  and  their  interest 
are  totally  ignored.     It  is  true,  that  after  this  decree  was  had 
by  her  against  him,  and  the  execution  issued  thereon  was 
levied  upon  his  individual  property,  he  filed  a  bill  of  review 
and  obtained  an  injunction  restraining  the  collection  of  the 
money  out  of  his  private  proj)erty ;  but  even  then  he  docs  not 
set  up  the  rights  of  these  remaindermen  or  make  any  prayer 
for  tlieir  protection.    His  whole  mind  seems  to  be  so  engrosse<l 
with  the  care  of  his  own  interest  that  the  trust  committed  to 
him  by  the  testator  seems  to  have  been  left  to  take  care  of  it- 
self.    He  expressly  disclaims  in  this  bill  for  injunction,  that 
he  contests  what  she  asks  for,  but  says  only  that  the  estate  is 
not  worth  the  money.     His  exact  language  in  this  sworn  bill 
is,  that  ''he  made  no  resistance,  and  was  not  disposed  to  com" 
iest  any  matters  with  her;''  and  in  another  part  of  the  same 
bill  he  adds,  that  ''he  did  not,  and  does  not  now, pretend  to 
resist  ;^^  am'  every  allegation  in  this  bill  shows  defense  of  self, 
not  of  the  trust.     This  court  ruled  that  the  estate  of  Mrs. 
Henderson,  under  this  will,  in  this  money,  was  only  a  life  es- 
tate, and  that  it  was  his  duty,  as  a  trustee,  to  protect  it  for 
those  entitled  to  it  in  remainder.     He  has  not  attempted  to 
do  this;  if  he  had  tried  and  failed,  he  might  have  been  ex- 
cused, but  he  seems  to  have  made  no  effort  at  all.     His  proper 
course  wouhl  have  been  to  file  a  cross-bill  making  the  re- 
maindermen parties,  and  having  their  rights  as  against  the 
life-tenant  adjucated  by  the  court,  all  the  parties  being  before 
it.    Failing  to  do  this,  he  should  at  least  have  called  the  at- 
tention of  the  court  to  theii*  interest,  and  had  it  paased  upon 
in  some  form.     The  answer  of  Mrs.  Hendci^son  to  his  bill  to 
review  the  first  decree,  disclosea  a  state  of  facts  not  very  cred- 
iltble  t«>  her  son-in-law,  and  certainly  not  entitling  him  to 
demaml  that  a  court  of  equity  strain  its  powers  in  his  behalf. 
It  Beems  from  that  answer,  verified  by  the  facts  of  the  case, 
tliathe  left  her  without  a  cent  from  1864,  when  her  husband 
*M,  (and  be  was  charged  by  the  will  to  take  care  of  her,  and 
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mt  she  had  the  interest  upon  this  fund,  left  her  by  her 

and,)  up  to  1871,  one  year  before  slie  died,  without  pay- 

iier  one  cent.     It  seems  from  the  facts  that  his  excuse 

.  lie  had  no  funds  of  the  estate  with  which  to  pay  her 

interest,  was  but  a  flimsy  pretext;  one  of  the  Header^ 

.s  exchanged  a  note  he  owed  the  estate  for  one  that  the  ex- 

itor  owed  him,  and  thereby  the  executor  himself  became 

(lebted  to  the  estate  $1,800  00,  or  some  such  sum.     He 

)uld  have  paid  her  at  least  the  interest  on  that  from  year  to 

ear;  for  this  exchange  of  notes  appears  to  have  been  made 

oon  after  the  close  of  the  war ;  and  thus,  for  a  long  time  he  had 

nterest  in  his  hands  belonging  to  her  with  which  to  pay  her. 

2.  In  resi)ect  to  the  refusal  of  the  (K)urt  to  charge,  at  the  re- 
quest of  defendant's  counsel,  that  these  remaindermen  were 
concluded  by  the  decree  in  favor  of  Mrs.  Henderson,  it  is 
unnecessary  to  repeat,  after  what  we  have  already  said,  that 
we  do  not  think  their  rights  were  adjudicated  in  tl|at  litiga- 
tion, and  therefore  we  think  that  the  court  did  not  err  in  re- 
fusing so  to  charge. 

3.  It  remains  to  consider  a  single  question,  which  is,  is  the 
verdict  contrary   to  evidence,   or  rather,  is  there  evidence 
enough  to  support  it?     That  verdict  was  for  each  of  the  com- 
plainants, $630  09.     There  were  nine  remaindermen  in  all, 
which  makes  the  whole  amount  which  the  jury  found  in  the 
hands  of  the  executor,  $5,670  81.    The  decree  was  rendered 
on  the  25th  of  September,  1875;  the  proof  is  that  Mrs.  Hen- 
derson died  in  October,  1872,  so  that  there  was  interest  due 
upon  whatever  corpus  should  have  been  in  his  hands  for  the 
remaindermen  at  her  death  for  nearly  three  years.     He^  him 
self,  admits  in  his  answer  available  assets  to  the  amount  c 
$5,139  13,  without  computing  any  interest;  the  testimony  < 
Henderson  shows  that  the  amount  of  indebtedness  which  t^ 
executor  assumed  in  exchange  of  notes  with  him,  was  near 
or  quite,  $1,800  00,  instead  of  $1,441  13,  which  he  adm 
which  would  add  more  than  $300  00  to  the  corpus  with  wh 

he  is  properly  cliargeable.     It  was  his  duty  to  have  preser 
this  corpus,  paying  only  the  interest  to  Mrs.  Henderson. 
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iuterest  on  it,  since  her  death,  counting  but  for  two  yearSi 
vould  exceed  the  verdict  of  the  jury,  when,  added  to  the 
principal ;  tlie  interest  on  what  he  admits  himself,  in  his  an- 
swer, without  contesting  that  answer  with  the  testimony  of 
Henderson,  counting  it  from  the  death  of  Mrs.  Henderson  to 
the  date  of  the  decree,  would  exceed  this  amount  found  by 
the  jury.     We  have  not  passed  unheeded  the  argument  of 
defendant's  counsel,  that  the  larger  portion  of  the  verdict  in 
&vor  of  Mrs.  Henderson  was  probably  for  interest,  and  that 
tliis  interest  should  be  deducted  from  the  entire  sum  found, 
and  the  balance  only  would  be  the  coi'pvs.     The  reply  is,  that 
under  the  rulings  of  this  court,  when  this  case  was  here  be- 
fore, and  also,  under  the  same  principle  ruled  in  20  Georgia 
BeporiSy  tlie  corpu%  could  not  be  infringed  upon  to  pay  in- 
terest, but  the  fund  should  have  been  invesie<l  and  the  inter- 
est paid  to  the  life-tenant  annually,  and  the  corpus  saved  for 
the  remaindermen  at  her  death.     In  any  view  which  we  have 
been  enabled  to  take  of  this  case,  in  the  light  of  the  decisions 
heretofore  rendered  by  tliis  court,  and  of  all  the  pleadings  and 
evidence  which  this  voluminous  record  developes,  after  a  care- 
ful examination  of  the  law  and  the  facts,  we  are  forced  to  the 
conclusion  that  the  verdict  is  right,  and  we  therefore  decline 
to  control  tiie  discretion  of  the  court  below,  before  whom  the 
case  was  tried,  in  refusing  to  grant  the  motion  for  a  new  trial. 
No  returns,  except  the  inventory  and  appraisement,  were  ever 
made  by  tlie  executor,  nor  is  there  evidence  to  show  any  legal 
administration  of  the  assets  which  came  to  his  hands  belong- 
ing to  the  estate  in  the  payment  of  debts.     He  accounts  fur 
many  of  the  assets,  and  shows  their  loss;  but  those  whick  he 
admits  were  good  are  enough  to  satisfy  the  corpus  of  the  fund 
fimnd  by  the  jury;  and  these  he  does  not  sliow  satisfactorily 
were  ever  otherwise  legally  administered.     In  respect  to  conn- 
ed fees  and  costs,  it  is  enough  to  say  that  they  were  incurred 
IB  his  own  defense  and  not  in  defense  of  his  trust;  and  as  he 
BMide  no  returns,  and  &iled  legally  to  administer  the  estate, 
Beihould  not  receive  commissions. 

JadgmenI  affirmed. 
Vol.  lvi.  la 
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W.  C.  Winslow,  trustee,  plaintiff  in  error,  r«.  Adam  (yPBT, 

for  use,  defendant  in  error. 

1.  The  declaration  at  law  upon  a  claim  against  a  trust  estate,  must  show  on 
its  face  that  the  claim  is  for  services  rendered  to  the  estate,  or  for  articles, 
property  or  money  furnished  for  the  use  thereof,  or  allege  other  facts  suffi- 
cient to  make  a  case  where  a  court  of  equity  would  render  the  estate  liable 
for  the  payment  of  the  claim. 

2.  The  execution  must  specify  the  property  on  which  the  same  is  to  be  levied. 
This  requirement,  since  the  execution  must  follow  the  judgment,  renders 
it  necessary  that  the  judgment,  also,  shouhl  specify  the  property.  And,  as 
the  judgment  should  conform  to  the  pleadings,  the  property  must,  first  of 
all,  be  specified  in  the  declaration. 

3.  In  a  suit  upon  a  note  given  by  the  trustee,  a  declaration  which  does  not  set 
forth  any  trust  estate,  contains  no  cause  of  action  against  the  trust  estate ; 
and  a  judgment  by  default  rendered  against  the  trust  property,  will  be  set 
aside  upon  motion. 

Pleadings.  Trusts.  Judgments.  Executions.  Before 
Judge  Hill.     Houston  Superior  Court.     May  Terra,  1876. 

O'Pry,  for  the  use  of  Jones,  brought  complaint  against 
"W.  C.  Winslow,  trustee,  and  Eliza  N.  Winslow,  his  oettui 
que  trust/'  on  a  note  dated  February  1st,  1871,  due  one  day 
after  date,  for  J140  00,  and  signed  "  W.  C.  Winslow,  trustee 
for  his  wife."  The  declaration  was  in  the  statutory  form,  with 
this  additional  allegation:  ''Your  petitioner  further  showeth 
tliat  said  note  was  given  for  cotton  seed  furnished  for  the  use 
of  said  trust  estate."  What  constituted  the  trust  estate  was 
not  alleged. 

No  plea  being  filed,  judgment  was  rendered  by  tlie  court 
against  the  defendants  for  the  amount  sued  for,  to  be  levied 
on  certain  described  land  ''on  which  the  defendant  now  lives, 
and  any  other  property  which  may  be  found  in  possession  of 
W.  C.  Winslow  belonging  to  said  trust  estate." 

The  execution  directed  that  the  amount  recovered  be  levied 
of  the  same  land  as  was  set  forth  in  the  judgment,  describing 
it  in  the  same  words,  except  that  the  description  concluded, 
"on  which  defendants  now  reside."  No  reference  was  made 
to  any  other  property. 
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Winslow,  trustee,  moved  to  set  aside  said  judgment,  because 
the  declaration  did  not  set  forth  the  trust  property,  because 
the  judgment  did  not  conform  to  the  dechiration,  and  be(*ause 
the  execution  was  not  in  accord  with  the  declaration  and  judg- 
ment.    The  motion  was  overruled,  and  he  excepted. 

Winslow  &  Branham,  by  W.  S.  Wallace,  for  plaintiff 
in  error.  • 

W.  E.  Ck)LLiER,  by  brief,  for  defendants. 

Bleckley,  Judge. 

The  view  which  we  take  of  this  case  is  fully  develope<l  in 
the  head-notes.  The  declaration,  considered  as  an  action  aimed 
against  the  trust  property,  was  fatally  defectivefin  not  speci- 
fying any  such  property.  It  did  not  even  allege  directly  that 
there  was  any  trust  estate.  Whether  a  judgment  upon  it  might 
have  been  rendered  against  the  trustee,  personally,  wc  need 
not  consider,  as  no  such  judgment  was  rendered.  That  which 
was  rendered  should  have  been  set  aside  as  unwarranted  by 
the  law  applicable  to  the  pleadings. 

Judgment  reversed. 


Orrie  Tufts,  plaintiff  in  error,  vs.  William  Little,  ad- 
ministrator, defendant  in  error. 

When  the  vendor  of  lands  puts  the  vendee  in  possession  thereof  under  a  bond 
for  titles,  and  the  vendee  has  remained  in  possession  some  four  years,  en- 
joying the  rents,  issues  and  profits  thereof  without  having  paid  anything 
either  on  principal  or  interest  of  the  purchase  money,  and  llie  premises,  hy 
reason  of  no  rej>airs  and  bad  cultivation,  are  daily  deteriorating^  in  vahic, 
>o  as  to  have  become  insufficient  to  pay  the  debt  <luc  thereon,  and  the  ven- 
dee has  become  insolvent  and  gone  into  voluntar>'  bankruptcy,  and  the 
vendor  applies  to  a  court  of  equity  for  an  injunction  against  further  \\a>te 
d  the  land  and  use  of  the  profits,  and  also  for  a  receiver  to  take  charge  of 
Ibe  tame  and  preserve  the  rents,  issues  and  profits  to  abide  the  final  hearin«T: 
ifttf,  that  there  is  equity  in  the  bill,  and  that  this  court  will  not  control  the 
ducRtion  of  the  court  below  in  granting  the  injunction  and  appointing  a 
"wriver. 
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Injunction.  Receiver.  Vendor  and  purchaser.  Before 
Judge  Bartlett.  Jones  county.  At  Chambers.  January 
22,  1876. 

Reported  in  tlie  opinion. 

Blount,  Simmons  &  Hardeman,  by  Z.  D.  Harrison, 
for  plaintiff  in  error.' 

Hall,  Lofton  &  Bartlett,  for  defendant. 

Jackson,  Judge. 

The  intestate  of  Little  sold  certain  lands  to  Tufts,  and  put 
him  in  possesion,  and  gave  liim  bond  for  titles  thereto.  He 
paid  nothing  therefor,  either  of  principal  or  interest,  but  had 
been  in  possession  four  years,  using  the  rents,  issues  and  profits 
of  the  lands ;  had  become  insolvent  and  gone  into  bankruptcy 
on  his  own  petition,  and  was  totally  unable  to  respond  for 
damages  or  rent  in  ejectment,  or  to  pay  the  money  due  on  a 
suit  for  the  purchase  money ;  he  had  alleged  falsely  and  fraud- 
ulently to  the  bankrupt  court  that  the  title  was  in  him,  and 
had  a  homestead  assigned  him  there  in  said  lands;  the  lands 
had  greatly  deteriorated  in  value  by  reason  of  non-repairs  and 
unskilful  cultivation,  and  would  not  pay  one  half  the  debt 
of  $1,880  90,  purchase  money,  without  the  application  of  the 
rents  for  that  purpose.  The  complainant  alleged  the  forgo- 
ing facts,  substantially,  and  afterwards,  by  amendment,  added 
that  another  tract  was  embraced  in  the  said  note  for  the  pur- 
chase money;  that  she,  the  intestate,  gave  her  bond  for  titles 
for  that  also;  that  it  has  deteriorated  in  value,  and  is  not  now 
worth  half  the  price  agreed  upon,  for  the  same  reasons  of  an- 
skilful  cultivation  and  want  of  repair;  that  defendant  has 
used  this  tract  of  land  in  the  same  way;  that  he  was  Bolvent 
when  the  trade  was  made,  but  has  become  insolvent  since  that 
time. 

The  defendant,  in  his  answer,  set  up  that  some  of  the  oon-^ 
sideration  of  the  note  was  money  loaned  him,  and  only 
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value  of  one  of  the  tracts  of  land ;  that  set  up  in  the  amend- 
ment was  in  tlie  note  for  $1,880  90;  that  the  consideration 
was  that  land  and  money  loaned  to  him;  that,  as  security  for 
the  note,  he  ezecute<l  title  to  the  lands  first  set  out  in  tlie  bill, 
and  she,  the  intestate,  gave  him  bond  for  titles  when  the  note 
was  [)aid;  that  this  was  27th  December,  1871.  He  admitted 
that  he  had  paid  no  part  of  the  purchase  money,  also,  his  in- 
solvency and  bankruptcy,  but  denied  false  representations  to 
the  bankrupt  court.  An  affidavit  of  one  Hurt  w&s  read  by 
the  complainant,  to  the  effect  that  the  lands  had  <1eteriorated 
by  the  bad  management  of  the  vendee,  and  were  not  worth 
the  principal  and  interest  of  the  debt.  The  defendant  admit- 
ted the  use  of  the  rents,  issues  and  profits. 

The  bill  prayed  for  an  injnnction  to  restrain  the  defendant 
from  renting  or  using  the  lands,  and  for  the  api)ointmcut  of 
a  receiver  to  hold  them  and  preserve  the  rents,  issues  and 
profits  thereof  until  the  hearing. 

The  court  granted  the  injunction  and  appointed  the  receiver, 
and  this  is  the  error  assigned. 

Tlie  bill  and  answer  are  at  variance  only  in  respect  to  a  part 
of  the  land,  which  part,  the  defendant  contends,  he  sold  to 
the  intestate  of  complainant  for  money  loaned,  and  took  her 
bond  for  titles  thereto  on  payment  of  that  amount.     As  to  the 
other  })art  it  is  admitted  that  complainant's  intestate  sold  it  to 
the  defendant.  It  does  not  matter,  materially,  inasmuch  as  the 
the  transaction  occurred  subsequently  to  the  act  of  1871 :  Code, 
sections  1969,  1970,  and  by  the  terms  of  that  act  conveyed  the 
title,  if  the  deed  was  made  under  it  to  secure  a  loan :   Carsioell 
V9.  Hartridgef  55  Oeorgia,  412.     If  the  deed  was  not  made 
nader  that,  the  transaction  would  constitute  an  equitable  mort- 
gage, and  the  equities  of  the  parties  would  probably  be  the 
»wae.    At  any  rate  this  court  will  not  control  the  discretion 
rf  the  chancellor  in  settling  controverted  facts,  unless  greatly 
^QMd,    So  that  the  question  presented  by  this  reconl  is  this: 
^''We  vendor  sold  lands  to  vendee  and  gave  bond  for  title?-, 
^  pot  vendee  in  possession,  and  by  unskilful  cultivation  or 
^^^wwise,  while  in  possession  of  the  vendee,  the  lands  deterio- 
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rate  in  value  so  that  they  will  not  pay  the  debt,  and  the  ven- 
dee lias  paid  nothing,  and  though  solvent  at  the  time  of  the 
trade,  has  become  insolvent  and  is  bankrupt  will  a  court  of 
e({uiiy  enjoin  such  vendee  from  using  the  rents,  issues  and 
profits  of  the  lands  and  put  them  in  the  hands  of  a  receiver 
to  be  preserved  for  the  final  decree  in  tlie  case?  We  are  not 
aware  that  the  precise  question  thus  made  has  been  ruled  by 
this  court.  Questions,  analagous,  however,  have  been  adjudi- 
cated here.  In  Collier  vs.  Sapp,  49  Georgia  Reports,  93,  it 
was  held  that  where  plaintiff  sues  for  balance  of  purchase 
money,  and  under  the  relief  act  of  1868,  the  jury  return  tiie 
land  to  him  and  require  him  to  pay  ^,563  27  to  defendant, 
and  the  defendant  brought  the  case  to  this  court,  and  got  a 
siipersedcnSy  and  then  withdrew  the  writ  of  error,  and  re- 
mained in  possession,  and  received  large  rents  and  profits,  and 
plaintiff  had  paid  taxes  to  prevent  sale  of  the  land,  and  de- 
fendant had  it  levied  on  by  execution,  and  plaintiff  offered  to 
p:iy  the  verdict  afler  deducting  rents  and  profits,  it  was  ruled 
that  the  court  should  enjoin  the  defendant  from  proceeding 
with  the  execution,  and  api>oint  a  receiver  to  take  charge  of 
the  lands  and  preserve  the  rents,  issues  and  profits  until  the 
final  trial  of  the  case.  The  principle  decided  in  that  case 
would  seem  to  cover  this.  The  case  of  Walker  et  al.  vs.  Zoiti, 
60  Georgia  Reports,  371,  decides  that  equity  will  not  impound 
cotton  and  corn  made  on  lands  claimed  by  complainant  pend- 
ing an  ejectment,  and  restrain  their  sale  by  the  defendant,  the 
crops  being  already  made  and  gathered;  but  the  court  says, 
''the  prayer  is  not  that  the  land  shall  be  put  in  the  hands  of  a 
receiver  and  rented  in  the  interest  of  both,  but  that  certain  com 
and  cotton,  the  pro|)erty  of  defendant,  shall  be  im|K)unded,'' 
thereby  implying  that  had  the  prayer  l)een  to  put  the  land  iu 
the  hands  of  a  receiver  to  preserve  future  rents  and  issues  to 
abide  the  suit,  it  would  have  been  granted.  The  case  of  Jordan 
vs.  Beall  et  aL,  51  Georgia  Reports,  600,  rules  that  relief  in 
such  a  case  as  this,  the  vendee  being  in  possession  under  bond 
for  titles,  will  not  be  granted  by  the  appointment  of  a  receiver, 
it  not  appearing  that  the  vendee  became  iiisolvent  after  making 
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the  purchcue.      The  court,  Trippe,   judge,   delivering   the 
opinion,  seems  to  put  the  case  u{)on  the  ground  that  Beall  was 
insolvent  wlien  he  bought  from  Jordan,  and  that  Jordan  knew 
it.     Here  the  allegation  is  distinct,  and  not  denied,  that  Tufls 
was  solvent  at  the  time  of  the  trade  and  had  gone  into  bank- 
ru[>tcy  and  become  utterly  Insolvent  since.     In  E<l\vards  on 
Receivers,  )>age  51,  a  case  in  5  Paige,  38,  is  cited  to  the  effect 
that  a  receiver  of  rents  and  profits  ought  not  to  l>e  appointed 
when  the  mortgage  is  not  wholly  due,  and  when  the  mort- 
gagee has  neglected  to  take  a  pledge  of  the  rents  and  profits 
of  the  whole  premises  to  keep  down  the  accruing  interest  in 
the  meantime;  but  that  if  the  whole  mortgage  debt  were  due, 
and  tlie  premises  were  not  of  sufficient  value  to  pay  the  debt 
and  costs,  then  the  court  might  consider  the  complainants  in 
equity  as  immediately  entitled  to  the  whole  estate  pledged  as 
a  security  for  such  debt  and  costs  and  appoint  a  receiver  of 
tlie  rents  and  profits  in  anticipation  of  a  <]ecree,  at  any  time 
afler  the  filing  of  complainants'  bill.     In  the  case  here  all  the 
money  is  due;  the  complainant's  title  is  better  than  a  mort- 
gage in  respect  to  part  of  the  land;  he  is  the  vendor  and  has 
given  bond  for  titles  to  convey;  in  respect  to  the  balance,  by 
the  act  of  1871,  he  holds  the  absolute  title  until  his  debt  is 
paid,  taking  for  true  defendant's  own  theory  of  the  facts;  or 
if  the  transaction  was  not  under  the  act  of  1871,  he  is  an 
equitable  mortgagee.     In  any  view  the  case  is  stronger  than 
that  cited  by  Edwards  as  to  the  greater  part  of  the  land  in- 
volved, and  as  strong  in  respect  to  the  rest  of  it.     We  think, 
tWefore,  that  authority,  to  a  considerable  extent,  will  sanc- 
tion the  decision  of  the  court  below,  and  sound  reason  and 
Balural  equity  abundantly  sustain  it.     The  vendee  of  lands  is 
in  possession  under  only  a  bond  for  titles;  he  is  unskilfully 
U8bg  them,  and  does  not  repair;  they  are  deteriorating  every 
^y  in  value,  so  that  they  will  not  pay  half  the  principal  and 
interest  due  thereon;  he  has  become  insolvent,  has  gone  into 
nankruptqr,  and  had  a  homestead  set  apart;  has  enjoyed  the 
P^oEitB  four  years  and  has  not  paid  a  cent  of  principal  or  in- 
^^^^]  if  sued  in  ejectment  he  will  hold  the  vendor  at  bay  for 
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years  to  enjoy  more  rents  and  profits ;  if  sued  on  the  notes  tlie 
same  will  be  the  result;  the  vendor  asks  a  court  of  equity  to 
stop  such  iniquitous  conduct^  irremediable  in  any  other  court, 
and  to  preserve  the  lands  and  their  fruits  to  await  the  final 
verdict  of  a  jury  on  the  facts,  and  the  decree  of  the  court  there- 
on. The  justice  of  the  prayer  seems  to  us  apparent  from  a 
mere  recital  of  tlie  facts^  and  we  affirm  the  judgment  of  the 
chancellor  in  granting  the  relief  by  injunction,  and  in  the  ap- 
pointment of  the  receiver.  . 
Judgment  affirmed. 


Johnson  &  Smith  d  al.y  plaintiffs  in  error,  vs.  William  W, 

Farnum  et  al.f  defendants  in  error. 

1.  After  personal  property  is  sold  and  delivered  there  is  no  lien  for  the  par- 
chase  money  implied  by  law,  even  though  the  purchaser  was  insolvent  and 
knew  he  was  unable  to  pay. 

2.  The  right  to  rescind  a  sale  for  fraud  must  at  least  be  claimed*  if  not  exer- 
cised, before  a  court  of  equity  will  treat  the  sale  as  rescinded  or  subject  to 
rescision. 

3.  Creditors  without  lien  or  title,  and  who  have  not  reduced  their  claims  to 
judgment,  have,  as  a  general  rule,  no  right  to  invoke  interference  by  in- 
junction and  receiver  to  prevent  an  assignment  of  the  debtor's  goods,  or  to 
deprive  the  debtor  or  his  assignee  of  possession.  This  rule  holds  as  to 
debts  not  due  as  weU  as  to  those  past  due. 

Injunction.  Sales.  Lien.  Rescission.  Debtor  and  cred- 
itor. Before  Judge  Kiddoo.  Terrell  county.  At  Chambers, 
December  3d,  1876. 

Reported  in  the  opinion, 

Irvin  &  Gresham^  for  plaintiffs  in  error. 

C.  B.  WooTEN;  L.  C.  H0Y1.E;  Simmons  &  Pickett;  A^ 
Hood,  for  defendants. 


^ 
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Bleckley,  Judge. 

A  debtor  made  an  assignment  for  the  benefit  of  his  cred- 
itorS|  but  inserted  a  condition  that  they  must  relinquish  their 
claims,  or  treat  them  as  fully  paid,  in  order  to  take  the  benefit 
of  it.  Shortly  thereafter  certain  creditors  complained  by  bill 
of  this  assignment,  and  prayed  for  injunction  and  receiver. 
They  alleged  that  certain  of  their  debts  were  not  due;  that 
the  goods  purchased  from  them  were  bought  while  the  debtor 
was  insolvent  and  when  he  knew  that  he  would  be  unable  to 
pay  for  them;  that  some  of  these  goods  were  still  on  hand, 
having  but  lately  been  delivered  to  the  debtor;  and,  as  to 
these,  they  set  up  a  special  lien  on  the  goods  for  the  purchase 
money.  The  bill,  however,  does  not  seek  to  rescind  the  sale 
for  frand.  It  allege<l  no  election  to  rescind  on  the  part  of  the 
creditors,  and  prayed  for  no  rescission. 

Here  was  no  contract  for  lien.  After  sale  and  delivery  of 
personal  property  the  law  implies  no  lien  for  purchase  money. 

1.  We  are  not  aware  that  any  lien  arises  by  implication  in 
consequence  of  the  purchaser  being  insolvent  or  of  his  know- 
ing when  he  bought  that  he  was  unable  to  pay. 

2.  The  seller  of  goods  undoubtedly  has  a  right  to  rescind 
for  fraud;  but  he  must,  at  least,  claim  the  right,  if  not  exer- 
cise it,  before  a  court  of  equity  will  treat  the  sale  as  rescinded 
or  subject  to  rescission.  The  bill  before  us  claims  no  right  to 
rescind  but  proceeds  on  a  wholly  different  ground. 

3.  We  are  unable  to  distinguish  this  case  from  a  great  num- 
ber heretofore  decided,  to  the  effect  that  creditors  who  have  no 
lien  and  no  title,  and  who  have  not  reduced  their  claims  to 
judgment,  are  in  no  condition  to  call  for  injunction  and  the 
appointment  of  a  receiver.     This  rule,  we  think,  applies  in 
*^  case  of  voluntary  assignment  for  the  benefit  of  creditors 
•*  well  as  to  sales  or  pretended  sales  by  the  debtor  to  other 
P^fsons.    Whether  the  debts  are  due  or  not  makes  no  differ- 
***<*•   The  difficulty  under  which  creditors  labor  is  that  they 
we  not  established  their  claims  by  judgment.     Until  they 
^  ^  they  have  no  right  to  deprive  the  debtor  or  his  assignee 
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of  possession.  As  to  the  validity  of  the  assignment,  there  is 
no  question  about  that.  Both  parties,  in  tlie  argument,  treated 
it  as  void;  and  it  undoubtedly  is  so  as  to  all  creditors  refus- 
ing to  abide  by  it,  on  account  of  requiring  the  creditors  to  re- 
linquish in  order  to  take  its  fruits. 
Judgment  affirmed. 


The  Augusta  and  Summerville  Railroad  Company, 
plaintiif  in  error,  V8.  Nathan  W.  Peacock,  administra- 
tor, defendant  in  error. 

1.  Apprehension  of  suit  by  an  administrator,  when  appointed,  wiU  not  au- 
thorize a  person  to  appear  as  a  party  in  the  court  of  ordinary  to  resist  the 
grant  of  letters ;  especially  if  the  administrator,  when  appointed,  from  the 
facts  admitted  will  have  no  cause  of  action  against  such  party. 

2.  Before  one  can  be  heard  as  a  party  to  the  proceeding  before  the  ordi- 
nary, he  must  show  that  he  has  an  interest  in  the  choice  of  administrator, 
either  as  heir  or  creditor ;  some  interest  on  the  part  of  the  objector  in  the 
assets  and  their  distribution  must  appear. 

Administrators  and  executors.     Before  Judge  Babtlett. 
Richmond  Superior  Court.     October  term,  1875. 

Reported  in  the  opinion. 

Frank  H.  Miller,  for  plaintiff  in  error. 

H.  Clay  Foster,  for  defendant. 

Jackson,  Judge. 

The  defendant  in  error,  Peacock,  applied  for  letters  of  acl— 
ministration  on  the  estate  of  a  child  two  years  old,  his  nephew^ 
who  was  killed  by  the  Augusta  and  Summerville  Railroad 
Company,  alleging  that  the  child  had  personal  property  in  ih^ 
county  of  Richmond.  The  railroad  company  objected  on  th^ 
ground  that  the  deceased  left  no  creditors  in  Greorgia,  no* 
any  property  at  all,  and  that  deceased  was  killed  by  the  roa.<3 
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without  negligence;  that  the  entire  estate  of  deceased  consisted 
of  a  claim  for  damages  for  this  homicide,  and  that  the  admin- 
istrator would  have  no  cause  of  action  for  that.     The  case  was 
tried  on  the  api>eal,  when  the  applicant  demurred  to  the  ob- 
jections, insisting  that  the  railroad  company  couhl  not  be 
heard.     The  court  inquired  about  the  domicil  of  the  child, 
when  it  was  agreed  that  the  father  of  the  child  was  a  widower, 
and  lived  in  South  Carolina,  but  the  cliild  lived,  for  the  most 
l^rt,  with  the  grand-mother,  in  llichmond  county,  Georgia. 
The  court  thereu[K)n  ordered  that  the  grant  of  administration 
be  sustained  on  the  ground  that  the  child  was  domiciled  with- 
in the  jurisdiction,  and  the  railroad  company  excepted. 

We  think  that  the  railroad  company  had  no  right  to  be  heard 
before  the  ordinary.    If  we  hold  that  it  might  be  heard  to  con- 
test this  right  of  administration  because  it  might,  perchance, 
beBuecl  by  the  administrator,  the  effect  would  be  to  open  the 
doors  of  tlie  court  of  ordinary  to  every  pei-son  who  suspected 
lie  might  be  charged  with  being  a  debtor,  and  to  allow  him 
to  contest  his  debt  before  that  court.     The  facts  here  show  that 
this  company  has  no  interest  in  this  estate.     No  cause  of  ac- 
tion exists  against  it.     If  this  administmtor  shall  sue  the 
company  he  will  pay  the  costs  for  his  trouble,  and  get  nothing 
"irhis  pains.     This  applicant  alleges  that  the  child  has  prop- 
^^y  in  the  county  of  Richmond,  and  was  domiciled  there  when 
"6  was  killed.     The  company  had  no  right  to  contest  these 
points  in  the  judgment  of  this  court.     In  the  case  cited  from 
^•idiana,  26  Indiana,  477,  it  seems  that  the  action  was  being 
Prosecuted  when  the  motion  was  made  to  revoke  the  letters. 
*^  w  not,  therefore,  exactly  this  case.     In  32  Geoi-gia  Reports^ 
^°9,  the  fact  that  the  deceased  had,  apparently j  title  to  a  lot 
®^  land  in  the  county,  was  held  sufficient  for  the  grant  of  let- 
*^i  and  no  point  was  made  on  the  riglit  of  the  party  in  pos- 
*^ion  to  object,  therefore  that  case  does  not  rule  that  such 
^  objector  can  be  heard.     In  22  Georgia  Reports,  358,  this 
^^  lays  stress  upon  the  fact  that  the  object  of  the  grant  of 
*^  to  a  nou-resident  was  to  sue  his  estate,  not  to  enable  it 
^«ne  anybody  else,  and  therefore  affirm,  the  judgment  of  the 
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court  below  refusing  the  grant  of  administration.  We  are  not 
aware  of  any  case  in  this  state  where  it  has  been  raled  that  a 
party^  apprehensive  that  he  might  be  sued  by  an  administra- 
tor^ when  appointed,  might  intervene  on  account  of  such  ap- 
prehension, and  be  heard  before  the  ordinary  on  the  question 
of  the  grant  of  letters.  We  think  it  best  not  to  open  the 
doors  to  such  intervention.  It  might  transfer  to  the  ordinary 
questions  of  title  to  land,  suits  ex  delicto,  like  this,  and  other 
matters  not  properly  within  the  jurisdiction  of  that  court 
This  railroad  company  must,  therefore,  bide  its  time;  if  sued 
by  the  administrator  for  this  cause  of  action,  which  we  liardly 
anticipate,  its  defense  will  be  easy  and  the  result  rapid;  a  de- 
murrer will  dispose  of  the  case. 
Judgment  affirmed. 


Gilbert  &  Scott,  plaintiffs  in  error,  vs.  M.  A.  Marshall, 

defendant  in  error. 

In  the  affidavit  to  foreclose  a  lien  in  behalf  of  the  owner  of  a  steam  saw-mill, 
it  must  appear,  affirmatively,  that  the  demand  for  payment  was  made  when, 
or  after,  the  debt  becamft  due.  It  is  not  sufficient  to  swear  to  a  demand 
generally  with  no  indication  as  to  time. 

Saw-mill  lien.  Demand.  Before  Judge  Wright.  Mit- 
chell Superior  Court.     May  Term,  1875. 

Reported  in  the  opinion. 

Davis  &  Lyon,  by  R.  F.  Lton,  for  plaintiffs  in  error. 

No  appearance  for  defendant. 

Bleckley,  Judge. 

Affidavit  to  enforce  a  lien  for  lumber  sold  by  the  proprie- 
tors of  a  steam  saw-mill  alleged  a  demand  upon  the  debtor 
for  payment,  and  a  refusal  to  pay,  but  did  not  fix  tiie  date  of 
the  demand  or  show  whether  it  was  before  or  after  the  debt 
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became  due.  The  debtor  having  filed  an  affidavit  contesting 
the  execution  and  the  enforcement  of  the*  lien,  on  the  ground 
of  payment,  when  the  case  came  on  for  hearing,  the  court, 
upon  the  defendant's  motion,  ruled  the  plaintiff's  affidavit  in- 
sufficient, and  passed  an  order  quashing  the  execution. 

According  to  the  general  priqciples  of  pleading,  time  should 
be  averred  in  connection  with  every  material  fact :  2  JBTrf/y, 
92;  8  Georgia  RqportSy  178.  In  the  summary  enforcement 
of  liens,  demand  is  so  material  that  it  stands  in  place  of  suit. 
It  is  the  only  notice  which  the  debtor  has  prior  to  the  actual 
seizure  of  his  proi)erty :  Anderson  vs.  Beardy  54  Georgia  Re- 
portSy  137.  The  true  rule  ot  law  in  reference  to  strictness  in 
the  observance  of  statutory  requisites  in  these  summary  pro- 
ceedings, is  laid  down  by  the  chief  justice  in  that  case.'  In 
the  prior  case  reported  in  46  Georgia  ReportSy  198,  attention 
does  not  seem  to  have  been  called  directly  to  the  point  of 
showing  the  time  of  demand.  We  do  not  rule  now  that  the 
exact  date  should  appear,  but  that  enough  should  be  set  out 
to  show  clearly  that  the  demand  was  made  aAer  the  debt  be- 
came due.  The  affidavit  before  us,  even  when  read  in  con- 
nection with  the  bill  of  particulars  annexed,  does  not  affirm- 
atively disclose  that  fact.  No  indictriient  for  perjury  could 
be  maintaineil  on  this  affidavit  by  proof  that  the  demand  was 
made  before  the  debt  became  due  and  not  afterwards.  The 
court  below  held  the  affidavit  insufficient,  and  the  ruling  is  to 
be  taken  as  prima  facie  correct.  It  is  certainly  in  line  with 
sound  principle;  and  is  supported,  moreover,  by  the  plain 
tenor  of  the  decision  made  here  in  Anderson  vs.  Beard.  Al- 
though my  brother  Jackson  has  grave  doubts,  and  I,  myself, 
feel  embarrassed  by  the  case  cited  in  46  Georgia  ReportSy  we 
all  concur  in  affirming  the  judgment. 

Judgment  affirmed. 
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John  Loudon,  assignee,  plaintiff  in  error,  m.  Blandford 
&  Garrard  d  al.,  defendants  in  error. 

1.  The  assignee  of  a  bankrupt  has  the  right  to  be  made  a  party  to  a  rule  to  dis> 
tribute  funds  in  the  hands  of  a  receiver,  raised  from  the  sale  of  the  bank- 
rupt's property  by  order  of  the  state  court,  and  to  contest  the  demands  of 
the  creditors  claiming  liens  and  judgments  thereon. 

2.  The  state  court  will  distribute  the  fund  in  accordance  with  law,  the  bank- 
rupt law  of  the  United  States  constituting,  on  the  question  of  such  distri- 
bution, the  controlling  part  of  such  law. 

3.  Attachments  on  the  property,  the  sale  of  which  raised  the  fund,  if  levied 
within  four  months  of  the  adjudication  in  bankruptcy  and  dissolved  by  or- 
der of  the  state  court,  lose  their  lien  upon  the  fund ;  and  such  lien  is  not 
revived  by  general  judgments  obtained  after  the  adjudication,  nor  can  such 
judgments  claim  the  fund  in  preference  to  the  assignee. 

4  A  distress  warrant  for  rent  levied  on  the  property,  the  proceeds  of  which 
is  for  distribution,  before  the  adjudication  in  bankruptcy,  should  be  paid 
out  of  the  fund  which  represents  the  property  distrained, 

5.  Justice  court  judgments  fairly  obtained  before  the  adjudication  are  entitled 
to  be  paid. 

6.  A  mechanic's  lien  properly  recorded  within  three  months  and  sued  by  at- 
tachment within  twelve  months,  and  not  sued  again  after  the  attachment 
was  dissolved  because  of  the  bankruptcy  of  the  debtor,  is  entitled  to  pay- 
ment and  will  rank  from  the  date  of  the  lien. 

7.  The  costs  of  the  officers  of  court  and  commissions  of  the  receiver  should 
be  first  paid. 

8.  If  any  of  the  claimants  be  legally  entitled  to  the  whole  fund,  after  the  as- 
signee is  fairly  heard  on  any  issue  he  may  make,  the  assignee's  interest  in 
the  whole  fund  is  at  an  end,  and  such  claimants  may  divide  it  among  them- 
selves and  other  chaimants  as  they  see  fit,  and  a  consent  order,  or  judgment 
of  the  court,  to  that  effect  will  not  be  disturbed  by  this  court. 

9.  The  assignee  in  this  case  having  a  bill  pending  in  the  United  States  court 
to  set  aside  the  sale  of  the  property  that  brought  this  fund  into  the  state 
court,  must  first  dispose  of  that  case  before  he  can  claim  any  part  of  this 
fund  to  be  paid  to  him.  Upon  satisfactory  evidence  being  furnished  the 
court  that  he  has  dismissed  his  bill  in  the  United  States  court,  the  part 
which  may  be  left  should  be  paid  to  him ;  otherwise  it  should  be  held  to 
await  the  result  of  that  bill  in  that  court. 

Bankrupt  Attachment.  Mechanic's  lien.  Distress  War- 
rant. Judgments.  Cost^.  Before  Judge  James  Johnson^ 
Muscogee  Superior  Court.     May  Term,  1875. 

Reported  in  the  opinion. 
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R.  J.  Moses,  for  plaintifT  in  error. 

Blandford  &  Garrard  ;  Peabody  &  Brannon  ;  G. 
E.  Thomas,  for  defendants. 

Jackson,  Judge. 

A  fund  of  some  $1,500  00  was  in  the    hands  of  Charles 
Oileman  as  receiver,  which  was  raised  from  the  sale  of  cer- 
tain property  of  tlie  Empire  Cotton  Seed  and  Huller  Com- 
pany.    The  pro|)erty  had  been  levied  on  by  attachments  and 
judgments  from  various  courts,  and  was  sohl   by  order  of 
court,  and  went  into  the  hands  of  the  receiver.    Blandford  and 
Grarranl,  representfng  one  of  the  judgments  as  assignees  tliere- 
of,  moved  a  rule  for  the  distribution  of  the  fund  and  claimed 
tliat  they  were  entitled  to  l)e  paid,  because  they  had  attached 
the  property  and  had  obtained  a  general  judgment  against  the 
company.     Tin's  general  judgment  was  had  after  the  adjudi- 
cation in  bankruptcy.     Their  attachment  was  sued  out  with- 
in four  months  of  the  time  when  the  defendant,  the  Cotton 
Seed  Company,  was  adjudged  a  bankrupt,  and  so  were  the 
other  attachments  levied ;  and  they  were  all  dissolved  by  vir- 
tue of  the  bankrupt  law  and  by  order  of  the  superior  court 
of  the  county  of  Muscogee.     Various  parties  to  the  rule  were 
made  claiming  the   fund  or  parts   of  it,  among  them  the 
plaintiff  in  error,  the  assignee  in  bankruptcy  of  the  Empire 
Cotton  Seed  and  Huller  Company,  who  represented  to  the 
court  that  he  was  entitled  to  the  fund  as  such  assignee;  that 
there  were  a  large  number  of  creditors  not  in  the  rule  whom 
Jtwas  his  duty,  as  such  assignee,  to  protect;  that  he  had  filed 
*^bill  to  set  aside  the  sale  of  the  property  in  the  district  court 
rf  the  United  States,  and  he  prayed  that  he  be  paid  the  fund 
tohold  to  await  the  result  of  that  suit,  for  the  creditors  if  the 
^le  was  not  set  aside,  and  to  be  paid  back  to  the  purchasers  if 
^^was.    He  attacked  all  the  judgments  which  claimal  the 
">i^,  and  set  up  his  own  claim  thereto  as  such  assignee. 

Th«  court  below  ruled  that  he  had  no  right  to  interpose, 
™  all  the  other  claimants  assenting  thereto,  passed  an  order 
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distributing  the  money  among  tliem  as  they  agreed.  The 
question  is,  was  the  assignee  a  proper  party  to  the  money 
rule,  and  did  be  have  a  right  to  the  fund  or  any  part  thereof? 
1,  2.  In  respect  to  the  first  question,  we  think  it  clear  that 
he  had  a  perfect  right  to  be  made  a  party  to  tlie  rulci  and  to 
be  fully  heard  thereon  upon  such  issues  as  he  might  make  ia 
law  or  in  fact,  attacking  all  or  any  of  the  liens  whicli  claimed 
the  money.  The  assignee  represented  the  bankrupt.  The 
moned  raised  from  the  sale  of  the  bankrupt's  property  was  to 
be  distributed.  Why  should  he  not,  considering  him  merely 
as  the  legal  representative  of  the  bankrupt,  be  a  party  to  the 
rule,  and  see  to  it  that  the  fund  was  properly  distributed,  and 
attack  such  creditors  as  the  bankrupt,  iiacl  he  not  gone  into 
bankruptcy,  might  have  attacked.  But  he,  the  assignee,  is 
not  only  the  representative  of  the  bankrupts,  but  the  trustee 
for  all  the  creditors,  and  it  is  his  duty  to  protect  the  common 
fund.  This  ruling  here  is  not  at  all  inconsistent  with  the 
previous  rulings  of  this  court  in  the  case  of  Freeman  vs.  Fort 
d  ul,y  52  Georgia,  371,  and  the  case  of  Ballin  &  Company 
vs,  Ferst  et  al.,  55  Ibid,,  546.  The  first  was  a  creditor's  bill, 
an  equity  proceeding,  and  it  was  held  that  the  trustees  ap» 
pointed  in  lieu  of  the  assignee  could  not,  on  mere  motion  in 
such  a  proceeding,  have  the  fund  in  the  hands  of  the  court's 
receiver  turned  over  to  the  bankrupt  court.  It  would  require 
some  action  by  that  court — an  injunction  against  the  parties  by 
regular  bill  or  some  equivalent  process — before  the  state  court 
would  turn  over  the  assets  in  its  custody  to  the  United  States 
court.  The  other  case  was  also  a  proceeding  in  equity,  and 
there  it  was  held  that  on  petition,  suj)portcil  by  proper  record 
evidence,  the  state  court  would  order  the  assets  turned  over  to 
the  bankrupt  court  to  be  there  administered.  It  was. also  there 
held  that  the  trustees  in  bankruptcy  were  entitled  to  assets 
seized  on  mesne  process  within  four  months  of  the  adjudicap 
tion,  provided  the  mesne  process  was  not  founded  on  a  previoos 
contract  lien,  and  an  injunction  had  been  granted  by  the  United. 
States  court.  But  this  is  not  like  either  of  those  cases.  Hers 
the  circuit  court  had  the  funds  in  baud  iu  the  posseesioA 
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of  the  receiver^  and  it  is  right  that  it  should  distribate  tliese 
funds  according  to  law,  including  the  bankrupt  law.    If  there 
were  lawful  liens  duly  foreclosed,  or  judgments  duly  obtained 
and  these  liens  were  not  in  conflict  with  the  provisions  of  the 
bankrupt  law,  that  law  being  paramount,  tin's  court  has  held, 
and  still  holds,  that  the  state  court  will  dispose  of  the  fund 
in  its  hands  to  the  payment  of  those  liens;  but  it  has  never 
held  that  the  assignee  of  the  bankrupt  and  its  only  legal  rep- 
resentative, his  own  mouth  being  closed,  may  not  be  heard 
upon  the  question  of  hbw  the  fund  should  be  distributed.    It 
would  be  very  strange  if  nobody  could  represent  the  debtor 
whose  property  was  being  disposed  of,  and  if  it  were  the  law 
that  the  creditors  before  the  court  could  have  an  order  passed 
dividing  it  out  to  suit  themselves,  over  the  head  of  the  as- 
signee objecting  to  such  order  and  representing  the  other  cred- 
itors.    We  feel  constrained  therefore,  to  reverse  the  judgment 
of  the  court  below,  and  to  direct  that  the  assignee  be  allowed 
to  contest  on  issues  of  fact,  if  he  has  any  to  make,  such  of 
these  claims  as  he  may  attack  for  fraud,  and  on  matters  of 
law  sQch  as  he  may  deem  illegal.     The  record  shows  that  he 
ym  not  permitted  to  do  so,  not  even  to  the  extent  of  seeing 
that  the  liens  were  properly  proven.     Inasmuch  as  the  case 
^ill  go  back  to  be  heard  again,  and  it  may  facilitate  the  trial 
of  the  issues  so  made,  we  go  further  and  express  the  opinion  of 
this  court  on  the  points  of  law  involved,  so  far  as  this  record 
discloses  them. 

3.  The  attachments  which  were  dissolved  by  the  order  of 
^  Goart  below,  in  accordance  with  the  bankrupt  law,  lose 
^T  liens  and  cannot  claim  this  fund,  or  part  thereof,  in  con- 
Mqoence  of  such  liens  by  attachments:  Bump.,  8th  ed.,  p.  595; 
•«*8i»4  Company  vs.  Ferst  &  Company,  55  Georgia  Reports^ 
W6.  If  general  judgments,  by  service  of  the  bankrupt  or  his 
•pot,  or  otherwise,  were  obtained  on  these  claims  which  were 
«W  levied  by  attachment,  such  judgments,  obtained  after 
^<^udioation  in  bankruptcy,  have  no  lien,  and  should  not 

4.  If  a  distress  warrant  were  issued  for  rent  and  levied  be- 

VOULVX.  II. 
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fore  the  adjudication^  and  the  fund  was  the  proceeds  of  the 
property  so  levied,  it  should  be  paid  out  of  such  part  of  the 
fund  as  the  property  distrained,  when  sold,  brouglit  into  court: 
Bump.,  p.  586,  and  cases  cited. 

5.  If  justice  court  judgments  were  fairly  obtained  prior  to 
the  adjudication,  such  judgments,  being  liens  on  all  the  prop- 
erty of  the  debtor,  should  be  paid,  there  being  nothing  in  the 
bankrupt  act  providing  for  the  dissolution  of  such  liens,  they 
being^na/  process:  Bump.,  page  594,  and  cases  cited  under 
the  head  of  executions.  If  fraudulently  or  colhisivoly  ob- 
tained they  should  not  be  paid  :  See  Bump.,  p.  594,  et  seq. 

6.  If  mechanics  held  a  lien  on  the  property  sold,  duly  re* 
corde<l  within  three  months,  and  brought  suit  thereon  in 
twelve  months  by  attachment,  their  lien  attaches  from  the 
date  of  the  work  done  or  material  furnished  and  not  from  the 
attachment  or  by  virtue  of  the  attachment,  and  it  is  not  lost  by 
the  dissolution  of  the  attachment  but  should  be  paid:  Bump., 
p.  591 ;  In  re  Hoyt,  3  Biss.,  436:  Code,  sections  1959, 1963. 

7.  Tiie  costs  of  the  officers  of  court  and  the  commissions  of 
the  receiver  should,  of  course,  be  paid  first  of  all. 

8.  If  the  lien  of  any  of  these  creditors  should  sweep  the 
whole  fund — that  is,  any  lien  not  inconsistent  with  the  bank- 
rupt law — there  would  of  necessity  be  nothing  left  fiir  the 
assignee,  and  it  would  be  no  business  of  his  how  tiie  fund 
was  distributed.  In  such  event,  the  parties  interested  may 
divide  as  they  see  fit.  If,  for  instance,  the  mechanic's  lien 
should  take,  it  wouhi  exhaust  all  the  fund,  and  if  the  holder 
of  that  lien  chose  to  divide  with  others,  no  one  would  iiave 
the  right  to  interpose.  If  the  assignee  should  represent  any 
creditor  who  holds  a  lien  superior  to  any  or  all  of  these,  then 
that  creditor  would  be  entitled  to  be  paid  first,  and  the  fund 
should  not  be  paid  to  others.  On  the  whole,  we  send  the 
case  back  because  we  think  that  the  assignee,  as  the  represent- 
ative of  the  bankrupt  and  of  the  creditors  not  in  person 
fore  the  court,  has  the  right  to  be  made  a  party  to  the  rule, 
see  that  no  illegal  or  fraudulent  claim  is  paid,  to  the  detrimek;^^ 
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of  the  bankrupt's  estate  or  of  the  creditors  thereof  whom  he 
represents. 

9.  If  the  court  should  ascertain  that  the  fund  is  not  ex- 
hausted in  the  payment  of  the  lieas  of  creditors  claiming  it, 
then  the  balance,  we  think,  should  be  paid  to  the  assignee 
upon  his  relinquishment  of  all  claims  upon  the  property  sold, 
and  the  dismissal  of  his  bill  to  set  it  aside,  satisfactory  evidence 
of  which  should  be  furnished  to  the  court.  '  He  cannot  go 
upon  tiie  property  and  the  fiyid  both.  He  must  elect  wliich 
he  will  take,  and  a  reasonable  time  should  be  allowed  him  to 
make  iiis  election,  if  the  fund  is  not  exhausted  by  such  liens 
before  the  court  as  he  cannot  overthrow  afler  a  fair  hearing. 
The  trial  of  these,  however,  and  the  payment  of  sucli  as  are 
proper  liens  under  the  foregoing  directions,  should  not  be 
postponed  to  await  such  election.  If  he  choose  to  go  on  with 
the  bill,  the  part  of  the  fund  lefl,  if  any,  will  be  held  to  abide 
the  event  of  that  bill. 

We  reverse  the  judgment  on  the  ground  that  the  assignee 
has  the  right  to  be  made  a  jmrty  to  the  rule  and  to  be  heard 
thereon. 

Judgment  reversed. 


I*F.  &  L.  J.  Miller,  plaintiffs  in  error,  vs,  Robert  H. 
Kernaghan  et  al.y  defendants  in  error. 

I.  An  assignment  by  a  debtor  for  the  equal  benefit  of  all  his  creditors,  vio- 
^*^  no  law  or  public  policy  of  this  stale.  Therefore,  such  an  assignment 
awfully  made  in  South  Carolina  by  a  resident  thereof,  will  pass  personal 
*»ci8  found  in  Georgia, 

*•  Snch  assets  having  been  attached  here,  (by  garnishment,)  at  the  instance 
**  Georgia  creditors,  after  the  execution  of  the  assignment  and  notice 
"^'•of  given  to  the  garnishee,  a  judgment  applying  to  their  claims  a./>ro 
'■^  «liarc  of  the  assets,  and  Ko  more,  is  quite  as  favorable  to  the  attaching 
''^'Mtois  as  the  law  of  the  case  will  warrant. 

3*  Against  such  an  assignment  the  courts  of  this  state  will  not  hold  the  assets 
"*tefor  administration  till  Georgia  creditors  are  satisfied  in  Ciill. 
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Debtor  and  cre<litor.  Assignment.  Grarnishment.  Comity. 
Before  Ja<lge  Gibson.  Richmond  Superior  Court.  April 
Terra,  1875. 

Reported  in  the  opinion. 

H.  Clay  Foster  ;  John  S.  Davidson,  for  plaintiffs  in 
error. 

Frank  H,  Miller,  for  defendants. 

Bleckley,  Judge. 

A  British  insurance  company  having  an  agent  in  Augusta, 
Georgia,  issued  a  policy,  through  the  latter,  upon  a  stock  of 
goods  in  South  Carolina,  belonging  to  a  resident  of  that  State, 
The  risk  became  a  loss  on  the  18th  of  January,  1876.  Two 
days  thereafter  the  policy  was  assigned  in  South  Carolina,  by 
the  assur^,  to  trustees,  also  residents  of  that  state,  in  trust, 
to  disburse  the  amount  which  might  be  collected  thereon, 
among  his  creditors,  according  to  the  amount  of  their  claims, 
pro  rata,  and  to  pay  the  expenses  of  such  disbursement.  No- 
tice of  the  assignment  was  given  to  the  company's  agent  in 
Augusta  on  the  next  day  after  it  was  made.  After  the  recep- 
tion of  this  notice,  but  upon  the  same  day  it  was  received,  the 
agent  was  served  with  a  summons  of  garnishment,  at  the  in- 
stance of  the  plaintiffs  in  error,  attaching  creditors  of  the 
assured,  residing  in  the  state  of  Georgia.  The  attachments 
were  founded  on  debts  by  open  account.  Judgments  against 
the  defendant  in  attachment  were  rendered  in  due  time,  and 
thereaftier,  the  fund  admitted  by'  the  garnishee's  answer,  be- 
ing in  the  power  of  the  court  for  distribution,  plaintiffs  in  at- 
tachment claiming  a  sufficiency  of  the  same  to  satisfy  their 
attachments,  and  the  trustees  claiming  the  whole  by  virtue  of 
the  assignment,  the  court  ordered  that  the  plaintiffs  have  leave 
to  enter  up  judgment  against  the  garnishee  for  their  pro  rak^ 
share  of  the  fund  only ;  and  that  the  balance  be  paid  over  to 
the  trustees  for  disbursement  under  the  terms  of  the  assigiiL-— 
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ment  It  appeared  to  the-  court  tliat  there  were  numerous 
creditors^  and  that  the  aggregate  of  their  claims  was  largely 
lu  excess  of  the  fund,  which  fund,  so  far  as  appeared,  consti- 
tuted all  the  assets  of  the  debtor. 

1.  Our.  courts  will  not  regard  an  assignment  made  in 
another  state  which,  as  to  assets  here,  contravenes  our  own 
law  or  declared  public  policy:  12  Georgia ^liepoiiSy  582; 
35  Ibid.,  177;  37  Ibid.,  262.  But  this  assignment  would 
have  been  good  had  it  been  made  here:  Code,  section  1952. 
In  it  no  trust  or  benefit  is  reserved  to  the  debtor  or  to  any 
person  for  him.  The  creditors  are  the  sole  beneficiaries,  and 
they  are  all  placed  upon  an  equal  footing.  No  preference  or 
partiality  is  shown  to  any.  It  is  impossible  to  conceive  of  an 
assignment  more  free  from  objectionable  features.  It  was 
taken  for  granted  in  the  argument  that  it  was  valid  under  the 
laws  of  South  Carolina,  and  we  know  of  nothing  to  impair  its 
validity  here. 

2.  The  court  permitted,  the  attaching  creditors  to  have 
judgment  against  the  garnishee  for  their  pro  rata  share  of 
tlie  fund.     In  so  doing,  we  are  not  sure  but  that  the  court 
trenched  upon  the  strict  legal  title  of  the  assignees,  who,  it 
seems,  were  before  the  court  claiming  the  whole  fund  under 
the  assignment     Treating  the  assignment  as  valid,  it  passed 
the  legal  title  to  the  trustees,  whether  the  creditors  accepted 
or  not :  10  Oeorgia  Reports,  274.    The  trustees  had  accepted 
the  trust  before  the  fund  was  attached,  one  of  them  having 
notified  the  garnishee  of  the  assignment  on  the  day  garnish- 
ment was  served,  but  before  it  was  served. 

3.  It  was  urged  in  the  argument  that  the  domestic  tri- 
Wals  will  hold  assets  against  a  foreign  assignment,  and  ad- 
minister them  till  domestic  creditors  are  satisfied  in  full,  or  so 
^  as  the  assets  within  the  jurisdiction  will  extend.     Cer- 
^Wy  this  would  be  done  if  the  assignment  were  not  con- 
5>nnable  to  our  own  law;  but  there  would  be  an  inconsist- 
^  in  recognizing  the  assignment  as  perfectly  valid  here, 
^  then  refiising  to  yield  to  it    There  may  be  decisions  in 
'  ^^  states  or  countries  on  that  erratic  line,  but  we  are  sure 
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sound  principle  is  the  other  way^  and  so  we  believe  is  tlie 
weight  of  authority :  See  Burrill  on  Assignments.    We  think 
most  courts  have  ruled^  as  we  do,  that  a  foreign  assignment, 
at  variance  with  the  domestic  law,  will  not  be  suffered  to  take 
etTect  on  domestic  assets  to  the  prejudice  of  domestiq  creditors ; 
but  that  an  assignment,  whether  foreign  or  domestic,  that 
presents  no  conflict  with  any  law,  is  to  have  full  effect  on  all 
assets  to  which  its  terms  apply.     In  the  present  case  the  most 
that  domestic  attaching  creditors  could  claim,  was  to  hold  ofl^ 
the  foreign  trustees  as  to  so  much  of  the  funds  as  amounted 
to  the  pro  rata  share  of  these  creditors,  which  was  done. 
The  trustees  do  not  complain  of  the  judgment.     The  cred- 
itors do  complain,  but  ought  not. 
Judgment  affirmed. 


Z.  T.  &  J.  H.  Ellington,  administrators,  plaintiffs  in  error, 
vs,  Cornelius  Bennett,  defendant  in  error. 

1 .  Actions  on  the  case,  for  damages  to  plaintiff  by  defendant,  caused  by  the 
erection  of  a  mill-dam  and  ponding  of  water,  whereby  the  value  of  plain- 
tiff's plantation,  as  a  whole,  is  seriously  diminished,  and  the  health  of  his 
family  destroyed,  and  medical  expenses  incurred,  and  large  and  rich  bot- 
tom lands  rendered  unproductive  by  being  kept  too  wet  for  cultivation,  do 
not  abate  on  the  death  of  the  plaintiff,  but  survive  to  the  administrator, 
who  should  be  made  a  party  plaintiff,  on  motion,  if  the  declarations  allege 
facts  which  show  that  the  defendant  derived  benefit  from  the  tort  with 
which  he  is  charged. 

2.  The  allegation  that  defendant  derived  benefit  from  the  tort,  by  the  im* 
provement  of  mill  property,  of  which  he  was  the  owner,  and  that  he  erected 
the  dam  and  ponded  the  water  so  as  to  increase  the  capacity  of  his  mill^ 
would  be  sufficient,  and  if  such  allegation  be  not  distinctly  made  in 
original  declaration,  the  administrator  should  set  out  his  application  to 
made  a  party,  in  writing,  with  his  proposed  amendment  therein,  and 
upon  the  court  should  grant  his  motion. 


Actions.   Abatement.    Administrators  and  executors, 
fore  Judge  Buchanan.    Fayette  Superior  Court.    Aagusl 
Term,  1875. 
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Ellington  vs.  Bennett 

Reported  in  the  opinion. 

Speeb  &  St£WABT|  for  plaintiffs  in  error. 

B.  H.  Hiix  &  Son  ;  J.  L.  Blalock  ;  Dorsey  &  Brad- 
liEY,  for  defendant. 

Jackson,  Judge. 

Tliree  actfons  on  the  case  were  brought  by  Ellington,  in  his 
lifetime,  against  Bennett,  for  damages  caused  by  the  erection 
of  a  mill-dam  and  the  ponding  of  the  water  occasioned  thereby. 
The  first  was  for  injury  to  the  health  of  the  family  and  med- 
ical expenses  incurred  thereby;  the  second  was  for  injury  to 
the  plantation  generally,  and  the  third  was  for  injury  to  cer- 
tain bottom  lands  which,  by  the  mill-pond,  were  rendered  too 
wet  for  cultivation.  Afler  the  death  of  Ellington,  his  admin- 
trators  moved  to  be  made  parties  plaintiff,  and  that  the  cause 
proceed ;  the  court  refused  to  grant  the  motion,  the  adminis- 
trators excepted,  and  assigned  for  error  the  refusal  to  make 
the  administrators  parties.  The  question  is  whether  actions 
for  such  a  tort  abate  by  the  death  of  the  plaintiff  or  survive 
to  the  administrator. 

1.  Section  2967  of  the  Code  enacts  that  ''no  action  for  a 
tori  shall  abate  by  the  death  of  either  party  where  the  wrong- 
doer received  any  benefit  from  the  tort  cdmplaine<l  of."  It  is, 
tlierefore,  clear  that  these  actions  do  not  abate  if  the  defend- 
ant derived  any  benefit  from  the  erection  of  the  mill-dam.  If 
he  did  the  actions  do  not  abate,  if  he  derived  no  benefit  thoy 
doabate.  The  defendant  would  hardly  have  put  up  tlie  mill- 
dam  and  ponded  the  water  unless  his  own  property,  the  mill, 
'Wig  loade  more  valuable,  and  its  capacity  for  grinding  in- 
®**8ed.  Any  improvement  of  his  property  is  a  benefit  to 
Wnwelf.  Such  actions  as  these,  witli  proper  allegations  and 
'▼erments,  do  not,  therefore,  abate,  but  survive  to  the  admin- 
■taUor. 

2*  In  these  cases^  however,  it  is  not  alleged  that  the  de- 
^<^t  Has  the  owner  of  the  mill,  or  his  property  therein 
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was  increased  in  valiie^  or  that  its  capacity  for  grinding  was 
made  greater,  or  that  he  acquired  a  greater  head  of  water  for 
the  purposes  of  his  mill,  or  that  his  property  or  himself  was 
benefited  by  the  mill-dam.  There  are  no  such  clear  averments 
in  either  of  these  declarations.  There  is  a  vague  and  shadowy 
idea  that  such  are  the  facts  sought  to  be  conveyed  by  the  decla- 
rations, and  this  is  all  that  can  be  said  of  them.  We  think, 
therefore,  that  as  they  stand  they  are  insufficient  to  give  to 
these  administrators  the  right  to  be  made  parties:  But  section 
3438  of  our  Code,  declares  that  ''  no  suit  shall  abate  by  tbe 
death  of  eitlier  party,  where  such  cause  of  action  will,  in  any 
case,  survive  to  or  against  the  legal  representatives  of  the 
deceased  party  eitlier  in  the  same  or  any  other  form  of  action/* 
This  section  would  seem  to  provide  for  a  very  liberal  rule  of 
amendment  in  the  event  that  the  original  declaration  was  in- 
sufficient. In  these  cases  we  think  them  insufficient,  andtliat 
there  is  barely  enough  in  them  to  amend  by.  Still,  as  we 
think  there  is  enough,  we  will  hold  that  the  administra- 
tors upon  setting  out  in  their  i)etitions  to  be  made  parties, 
amendments  in  writing  to  the  effect  that  the  defendant  was 
benefited,  and  wherein,  and  how,  may  be  made  parties,  and 
such  amendments  be  allowed.  We  affirm  the  judgment  of 
the  court  below  in  refusing  to  grant  the  motion  upon  the  de- 
clarations as  they  then  stood,  but  we  direct  that  the  adminis- 
trators have  leave  to  make  their  petitions  to  be  made  parties 
in  writing,  and  to  set  out  therein  their  proposed  amendments, 
and  upon  these  amendments,  showing  that  the  defendant  was 
benefitted  by  the  tort^  that  they  be  made  parties  plaintiff,  and 
that  said  causes  thereupon  proceed. 
Judgment  affirmed. 
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Freeman  et  al,  vs,  Craver  et  al, 

Jaues  C.  Freeman  et  al.,  plaintifTs  ia  error,  vs.  Albert  D. 
Craver,  adoiiDistrator  de  bonis  non,  et  aL,  defeudants  in 
error. 

(Warxsb,  Ch'ef  Justice,  being  interested  in  the  result  of  the  litigation,  did  not  preside.) 

1.  A  consent  decree,  after  full  execution  and  many  years  of  acquiescence, 
€fa^3l  not  to  he  disturbed. 

2,  Ignorance  of  fraud  which,  by  the  use  of  ordinary  diligence,  might  have 
been  discovered  in  due  time,  will  not  hinder  the  statute  of  limitations  from 
running.     Enough  was  known  to  prompt  inquiry ;  there  was  a  clue. 

Equity.  Decree.  Statute  of  limitations.  Before  Judge 
Tompkins.    Spalding  Superior  Court.    August  Term^  1875. 

On  December  30th^  1874|  Craver^  as  administrator  de  bonis 
turn  upon  the  estate  of  Peter  Farrar,  deceased^  and  the  heirs- 
at-law  of  said  estate,  filed  their  bill  against  Freeman  and 
Miles  G.  Dobbins,  making,  in  brief,  tins  case :  Farrar  died 
in  October,  1864,  leaving  a  large  estate  of  realty  and  persou- 
9ity;  one  Joeiah  Sheffield  became  administrator,  but  was  re- 
moved at  the  June  term,  1872,  of  the  court  of  ordinary  of 
Spalding  county,  on  account  of  mal-ad ministration,  etc. ; 
Craver  became  ailministrator  de  bonis  non  on  January  5th^ 
1874. 

Whilst  Sheffield  was  administrator,  to-wit:  on  January 

3d.  1867,  he  filed  his  bill  against  Freeman  for  an  account 

and  settlement  of  certain  cotton  transactions  and  speculations 

made  and  entered  into  by  him  and  Farrar  as  partners.    Free- 

loaQ  answered  this  bill  at  the  August  term,  1869,  of  Spalding 

Baperior  court,  and  a  consent  decree  was  then  rendered  for 

tlte  complainant  for  $1,500  00.     On  the  day  of  its  rendition 

*lie  decree  was  paid  off  in  full.     Copies  of  the  proceedings  in 

^i  case  were  attached. 

Since  the  rendition  of  said  decree  complainants  have  been 
i^rmed,  and  so  charge,  that  while  the  copartnership  existed 
^ween  Farrar  and  Freeman,  one  Dobbins  was  also  a  partner. 
This  fcct  was  never  known  to  Sheffield,  and  therefore  Dobbins 
^  not  made  a  party  defendant  to  the  hereinbefore  recited 
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bill.  Complainants  only  received  this  information  some 
twelve  or  fourteen  months  before  the  filing  of  this  bill. 
Complainants  are  informed,  and  believe,  that  Sheffield  was 
greatly  mistaken  as  to  the  quantity  of  cotton  held  by  Free- 
man, Dobbins  &  Farrar  at  the  date  of  the  death  of  the  latter. 
Sheffield  alleged  in  his  bill  that  Freeman  had  taken  posses- 
sion of  some  seventy  tliousand  pounds,  or  other  large  quanti- 
ty, of  ginned  cotton,  when  in  truth,  from  the  statement  of 
facts  that  has  been  made  to  complainants  '' within  a  few 
months  |>ast/'  there  were  about  five  hundred  bales  of  cotton 
Averaging  five  hundred  pounds  to  the  bale,  purchased  by 
Freeman  &  Farrar,  and  about  three  hundred  and  sixty  bales, 
same  general  weight,  purchased  by  Farrar  &  Dobbins.  In 
all  of  this  cotton  Farrar  w&s  interested  as  a  partner  to  tlie 
extent  of  one-third  thereof.  It  was  worth  forty-five  cents  per 
pound,  or,  in  the  aggregate,  8193,200  00.  The  greater  part 
of  the  cotton  bouglit  by  Freeman  &  Dobbins  was  purchased 
during  the  years  1862  and  1863;  some  of  it  was  bought  in 
the  year  1864,  but  during  most  of  the  latter  year  Farrar  was 
absent  from  home  in  the  military  service  of  the  state.  During 
this  period  almost  the  entire  management  of  the  cotton  busi- 
ness was  in  the  hands  of  Dobbins  &  Freeman.  The  cotton 
was  purchased  as  an  investment,  to  be  held  until  the  close  of 
the  late  war,  to  be  then  sold  and  the  proceeds  divided.  The 
larger  portion  of  this  cotton  was,  by  contract^  lefl  with  the 
sellers  to  be  taken  care  of  and  to  l>e  delivered  on  call.  Thus 
it  was  not  delivered  until  the  spring  or  summer  of  the  year 
1865,  after  the  death  of  Farrar.  Freeman  &  Dobbins  sold 
the  same  and  appropriated  the  proceeds  to  their  own  use,  ex- 
cept the  sum  of  $1,500  00  paid  on  the  aforesaid  decree. 
Other  property  was  appropriated  in  the  same  way  by  the  de- 
fendants, enumerating  it. 

A  few  weeks  after  the  death  of  Farrar,  Freeman  &  Dob- 
bins went  to  the  house  of  Sheffield,  the  former  administrator, 
and  by  false  and  fraudulent  representations,  induced  him  to 
sell  to  Dobbins  the  interest  of  his  intestate  in  the  cotton 
on  hand,  for  $26,000  00  in  Confeclerate  money^  fiilsely  stating 
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that  his  interest  amounted  only  to  some  thirty-five  thousand  or 
forty  th6usand  pounds.  At  the  time  of  this  fraudulent  trans- 
action Freeman  &  Dobbins  had  in  their  hands  $40,000  00  of 
Confederate  treasury  notes  belonging  to  the  estate  of  Farrar, 
out  of  which  they  made  the  |)ayment  to  Sheffield  of  $26,000. 
Sheffield  was  a  .weak-minded  man,  credulous  and  easily  de- 
ceived, and  from  excessive  dissipation,  easily  imposed  upon. 
Freeman,  knowing  his  weakness,  together  with  Dobbins,  took 
advantage  of  him  as  aforesaid.  Complainants  charge  that 
such  sale  was  without  authority  of  law.  As  an  inducement 
to  Sheffield  to  dispose  of  tlie  interest  of  his  intestate  in  such 
cotton,  Freeman  falsely  informed  him  that  he  was  about  to 
make  the  same  kind  of  trade  with  Dobbins. 

Freeman  and  Dobbins  obtained  other  lots  of  cotton  in  which 
Farrar  was  interested,  and  for  which  they  have  never  ac- 
counted to  his  estate. 

The  consent  decree  already  alhided  to,  was  fraudulently  ob- 
tained by  unlawful  concealments  on  the  part  of  Freeman  & 
Dobbins,  from  said  Sheffield,  as  to  the  amount  of  cotton  really 
on  baud  in  which  the  estate  of  Farrar  was  interested.  It 
therefore  ought  to  be  set  aside  on  this  ground,  and  also  be- 
cause Dobbins  was  not  a  i>arty  thereto.  The  case  should  be 
reheard  with  Dobbins  before  the  court,  in  order  that  all  the 
matters  com'plaineil  of  may  be  inquired  into. 

Complainants  pray  that  Freeman  &  Dobbins  may  be  re- 
quired to  account  for  all  the  property  of  Farrar,  deceased, 
which  they  have  in  their  hands.  Waiving  all  discovery,  they 
pray  the  writ  of  subpcena. 

Complainants  subsequently  filed  an  amendment  in' which 
they  alleged  that  they  only  acquired  knowledge  of  the  fraud 
perpetrated  by  Freeman  &  Dobbins  on  them  and  on  the  former 
administrator,  Sheffield,  a  few  months  before  the  filing  of 
their  original  bill,  and  that  they  immediately  '^  set  about  tak- 
ing legal  steps  for  the  enforcement  of  their  rights." 

The  defendants  demurred  to  the  bill  upon  the  following 
groands: 

Ist.  Becande  it  contained  no  equity. 
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2d.  Because  the  allegations  of  fraud  are  too  general. 

3d.  Because  any  relief  for  the  matters  complained  of  is 
barred  by  the  statute  of  limitations. 

4tli.  Because  the  subject  matters  complained  of  are  res  ad- 
judicata,  being  covered  by  the  decree  in  the  bill  set  forth. 

The  demurrer  was  overruled  and  defendants  excepted. 

Hunt  &  Johnson,  for  plaintifis  in  error. 
J.  M.  Campbell,  for  defendants. 
Bleckley,  Judge. 

1 .  The  consent  decree  rendered  and  fully  performed  in  1869| 
put  an  end  to  the  controversy  as  to  all  matters  embraced  in 
that  bill.  After  such  length  of  acquiescence  it  was  quite  too 
late  to  re-open  it  without  some  better  excuse  than  is  shown  in 
the  new  bill.  Such  a  decree  is  not  altogether  as  subject  to 
review  as  one  not  founded  on  consent:  7  Oeargia  Reports,  110. 
The  new  bill  does  not  allege  any  specific  fraudulent  act  or 
practice  whereby  consent  on  the  part  of  the  complainant  was 
brought  about  to  the  decree  which  was  rendered. 

2.  The  new  bill,  as  to  matters  not  embraced  in  the  old,  is 
clearly  barred  if  not  saved  by  fraud  and  the  want  of  knowl- 
edge thereof.  Even  granting  that  fraud  is  sufficiently  alleged, 
which,  considering  the  loose  frame  of  the  bill,  is  a  large  con- 
cession, it  ought  to  have  been  discovered  long  ago  by  those 
representing  or  interested  in  Farrar's  estate.  It  is  ira|)06sible 
to  read  the  bill  without  being  struck  with  the  absence  of  ex- 
planatipn  why  the  facts  were  not  ascertained  in  due  time. 
Reasonable  diligence,  we  think,  would  have  lead  to  their  dis- 
covery. Enough  was  known  from  the  start  to  prompt  inquiry. 
It  is  not  like  a  case  where  there  was  no  clue.  The  demurrer 
ought  to  have  been  sustained. 

Judgment  reversed. 
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N.  G.  Scroggins,  plaintifT  in  error,  vs.  D.  W.  Hoadley, 

defendant  in  error. 

1.  The  assignee  of  a  bond  for  titles  to  land  acquires  only  the  rights  of  the  as- 
signor, and  takes  the  land  subject  to  all  the  claims  of  the  vendor  for  the 
purchase  money. 

2.  Section  3654  of  the  Code,  which  authorizes  the  vendor  to  make,  file,  and 
record  a  deed  to  the  vendee,  and  levy  a  judgment  for  the  purchase  money 
upon  the  land,  when  only  bond  for  titles  has  been  given,  is  very  broad,  and 
embraces  a  case  where  the  plaintiff  in  the  judgment  is  the  transferree  of 
the  notes  for  the  purchase  money,  and  the  vendor  has  indorsed  them  to 
him.  In  such  case  the  vendor  may  make  a  deed  to  the  vendee,  and  the 
land  be  sold  to  satbfy  the  judgment  of  the  transferree  of  the  note ;  nor  does 
it  make  any  difference  that  the  bond  for  titles  has  been  assigned  and  the 
deed  made  to  the  assignee  by  the  vendee,  if  such  assignee  took  with  knowl- 
edge that  the  purchase  money  had  not  been  paid. 

3.  Even  if  the  bond  for  titles  obligated  the  vendor  to  make  a  deed  to  the 
land  so  soon  as  certain  payments  were  made,  and  certain  notes  given,  and 
the  proof  was  that  these  conditions  had  been  complied  with,  still  section 
3654  covers  the  case,  and  the  land,  in  view  of  the  facts  of  this  case,  may 
be  sold  under  the  judgment  on  the  notes  for  the  balance  of  the  purchase 
money. 

Bond  for  titles.    Levy  and  sale.    Before  Judge  Buchanan. 
CSoweta  Sui)erior  Court.    September  Term,  1875. 

Reported  in  the  opinion. 

P.  F.  Smith,  for  plaintiff  in  error. 

M.  J.  Clark;  Lavender  Ray,  for  defendant. 

Jackson,  Judge. 

Hoadley  sued  F.  M.  Scroggins  and  obtained  judgment 
sgUnst him  for  $1,000  00,  with  interest;  execution  was  issued 
^Won  and  levied  upon  certain  real  estate.  It  was  claimed 
^N.  G.  Scroggins,  and  the  question  was  whether  the  land 
«vied  on  was  subject  to  the  fi.fa,j  or  was  the  property  of -the 
^Uinant  The  facts,  in  substance,  were  as  follows:  F.  M. 
^<*^n8  bought  from  W.  B.  W.  Dent  the  estate  in  question 
^  the  following  contract:  "Received  of  F.  M.  Scroggins 
▼^00  00,  in  part  payment  for  a  store-house  on  Greenville 
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street.  If  the  said  Scroggins  pays  $1,400  00  between  this 
aud  Christmas,  and  gives  his  notes  each  for  $500  00,  due 
three  and  six  months  hence,  then  the  said  Dent  will  make 
hira  good  and  lawful  titles  to  the  same;"  signed  by  W.  B. 
W,  Dent,  and  dated  December  7th,  1869. 

The  money  was  paid,  and  the  two  notes  were  given.  These 
notes  were  transferred  to  Hoadley,  on  which  he  obtained  judg- 
ment and  levied  upon  the  store-house.  Hoadley  paid  Dent 
the  value  of  these  notes,  and  Dent  indorsed  them.  F.  M. 
Scroggins,  after  he  liad  paid  the  $1,400  00  and  given  the  two 
notes,  assigned  this  bond  for  titles  or  receipt  to  N.  G.  Scrog- 
gins, the  claimant,  and  made  him  a  deed  to  the  store.  W.  B. 
W.  Dent,  by  the  request  of  Hoadley,  the  plaintiff,  uuder  sec- 
tion 3654  of  the  Code,  made  a  deed  to  F.  M.  Scroggins,  and 
Hoadley  then  levied  upon  the  store. 

On  this  state  of  facts  the  court  charged  the  jury  that  "if 
plaintiff's  execution  was  for  the  purchase  money  of  the  prop- 
erty levied  on,  and  if  that  purchase  money  was  due  and  un- 
paid at  the  time  defendant  transferred  the  bond  and  made  a 
deeil  to  claimant;  and  if  no  deed  had  been  made  to  defendant 
at  the  time  by  W.  B.  W.  Dent,  and  judgment  was  obtained 
afterwards  against  defendant  for  the  purchase  money;  and  if 
a  deed  was  made,  filed  and  recorded  in  the  clerk's  office  of  the 
superior  court  of  Coweta  county  from  W.  B.  W.  Dent  to  de- 
fendant, you  should  find  the  property  levied  on  subject  to  the 

fi.  fa." 

The  jury  found  the  property  subject;  and  the  claimant 
moved  for  a  new  trial  on  the  ground  that  the  court  erred  in  the 
foregoing  charge,  and  because  the  verdict  was  contrary  to  the 
law  and  the  evidence.  The  court  overruled  this  motion,  and 
this  is  the  error  assigned. 

1.  N.  G.  Scroggins  is  the  assignee  of  F.  M.  Scroggins  to 
this  bond  for  titles.     He  holds  the  title  of  F.  M.  Scroggin&«. 
F.  M.  Scroggins  assigned  to  him  all  his  title  but  nomore.    Hi  ss 
rights  and  liabilities  are  those  of  his  assignor,  no  more,  no 
less:   Hind  vs.  Low^  38  Georgia  Reports^  191;   Rawson 
Coffin^  55  Ibid.y  348. 
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2,  3.  It  follows  tliat  this  store  in  the  hands  of  the  claim- 
ant, is  liable  for  the  purchase  money,  if  it  would  have  been 
liable  while  in  the  hands  of  F.  M.  Scroggins;  nor  does  it 
make  any  difference  that  F.  M.  Scroggins  made  a  deed  to  N. 
G.  Scroggins.     The  latter  is  no  bona  fide  purchaser  without 
notice,  but  knew  all  about  the  title  of  his  vendor,  and  merely 
stepped  into  his  shoes.     He  knew  that  all  the  purchase  money 
had  not  been  paid  by  his  vendor;  he  knew,  therefore,  that 
his  vendor  had  no  complete  equity:  3  Oeorgia  lieports,  5; 
10  Ibid.,  190;    12  Ibid.,  464;   40  Ibid,  32;  47  Ibid.,  214; 
51  Ibid.,  502 — therefore,  he  acquired  no  perfect  equity  him- 
self.    Nor  does  it  make  any  difference  that  the  bond  for  titles 
obligated   the  vendor  to  make  titles  when  these  notes  were 
given,  inasmuch  as  these  notes  were  for  the  purchase  money. 
The  statute,  Code,  section  3654,  is  very  broad,  and  enacts  that 
"when  any  judgment  has  been  renderetl  in  any  of  the  courts 
of  this  state,  u|>on  any  note  or  other  evidence  of  debt,  given 
for  the  purchase  money  of  land,  where  titles  have  not  been 
made,  but  boild  for  titles  given,  it  shall  and  may  be  lawful 
for  the  obligor  of  said  bond  to  make,  and  file,  and  have  re- 
corded in  the  clerk's  office  of  the  superior  court  of  the  county 
Tvherein  the  land  lies,  a  goo<l  and  sufficient  deed  of  convey- 
ance to  the  defendant  for  said  land;     *     *     *     whereupon, 
^id  land  may  be  levied  on  and  sold  under  such  judgment  as 
in  other  cases."     Nor  does  it  make  any  difference,  in  our  judg- 
ment, that  the  vendor  of  the  land  had  transferred  the  notes 
to  the  present  plaintiff;  especially,  as  it  appears  from  the  re- 
cord, that  he  had  indorsed  tliem,  and  was  liable  for  their  pay- 
nJent.    The  statute,  (Code,  section  3654,)  by  its  t^rms,  in- 
dodes  "any  judgment^^  upon  ^^any  note'^  given   for    '*ihe 
P**ns/i(Mc  money  ofland,^'  where  bond  for  titles  only  is  given, 
^  covers  this  case  without  stretching  it  beyond  the  words 
^.    We  think  that  this  land  is  subject  to  this  debt  right- 
f^'y  and  equitable  as  well  as  legally,  and  therefore  affirm  the 
J^gment  of  the  court  below. 
Judgment  affirmed. 
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John  C.  Schnell,  trustee,  et  al.,  plaiiitifis  in  error,  vs.  Fred- 
erick A.  Toomer,  administrator,  et  al.y  defendants  in  error. 

!•  An  ante-nuptial  contract  between  husband  and  wife  and  a  trustee,  made 
in  1838,  with  the  declared  object  of  securing  the  wife's  property  to  her 
sole  and  separate  use,  so  that  the  same  should  not  be  liable  to  the  debts  or 
contracts  of  the  husband,  and  conveying  said  property  to  the  trustee,  in 
trust  for  the  sole  and  separate  use  of  the  wife  for  life,  and.  after  her  death, 
for  the  use  of  her  issue,  their  heirs  and  assigns,  forever,  share  and  share 
alike ;  the  wife,  nevertheless,  to  have  the  power  of  selling  and  conveying 
the  same  absolutely  in  fee  simple,  and  of  passing  title  thereto  by  her  own 
deed  or  bill  of  sale ;  and  should  she  die,  leaving  no  issue  of  her  body  liv- 
ing at  the  time  of  her  death,  and  leaving  no  will  disposing  of  the  property, 
then,  the  trustee  to  hold  in  further  trust  for  certain  designated  persons,  and 
their  heirs  forever,  share  and  share  alike ;  and  if  the  wife  should  die  leav- 
ing no  issue  of  her  body  living  at  the  time  of  her  death,  then  the  property 
to  be  held  by  the  trustee  in  further  trust  to  and  for  such  uses  as  she  mig^ 
by  last  will,  direct  and  appoint,  vested  the  legal  title  in  the  trustee,  and  the 
same  remained  in  him  during  the  whole  period  of  the  coverture,  notwith- 
standing the  wife's  power  to  sell  and  convey  the  property,  she  not  having 
exercised  the  power. 

2.  Against  ejectment  brought  in  i860  for  a  tract  of  land  embraced  in  the 
trust,  the  wife  suing  by  her  trustee,  the  statute  of  limitations  would  "be  a 
defense,  and  the  wife's  coverture  would  be  no  reply  to  the  statute,  inas- 
much as  the  trustee  held  the  title  and  was  competent  to  sue.  If  he  was 
barred,  she,  his  cfsfui  que  trust,  was  barred,  and  all  for  whom,  as  trustee, 
he  held  in  remainder. 

3.  The  exclusion  of  reasonable  doubt,  in  some  civil  cases,  as  held  requisite 
in  II  Georgia  Reports,  160,  and  30  Ibid.,  619,  means  no  more  than  that 
the  jury  must  be  clearly  satisfied. 

4  Where  it  does  not  appear  that  the  party  holds  back  evidence  within  his 
power  to  produce,  the  non-production  of  more  full  and  definite  evidence 
than  he  presents,  raises  no  presumption  against  him ;  and  there  should  be 
no  charge  given  to  the  jury  on  the  subject  of  stich  a  presumption. 

Husband  and  wife.  Trusts.  Statute  of  limitations.  Ev-^ 
idence.  Presumption.  Charge  of  court.  Before  Judge  Halt,^ 
Dougherty  Superior  Court.     October  Term,  1875. 

Report  unnecessary. 

Vason  &  Davis;  R.  N.  Ely,  for  plaintiffs  in  error. 
L.  P.  D.  Warren,  for  defendants. 
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Bleckley,  Judge. 

1.  This  action  was  commeneod  in  1860.     The  statute  > 
limitations  being  pleaded,  the  plnintiiT  sought  to  pnrry  it  I) 
coverture  of  Mrs,  Amos;  and  it  was  insiste<l  that  her  ante 
nuptial  contract  with  her  hushand  and  her  trustee,  did  no 
vest  the  legal  title  in  the  latter,  so  as  to  subject  it  to  be  acted 
upon  l)y  the  statute  during  the  time  she  was  covert.     The 
conveyance  is  a  very  singular  and  unusual  one.     Its  terms  are 
suiBciently  indicated  in  the  head-note.     It  will  be  seen  that 
tiie  trustee  was  interposed  for  several  purposes;  first,  to  hold 
off  the  marital  rights  of  the  husband;  secondly,  to  give  effect 
to  remainders  in  favor  of  her  issue,  or  in  favor  of  other  per- 
sons in  case  Mrs.  Amos  should  die  intestate  and  without  issue; 
and  thinlly,  to  execute  such  uses  as  she  might,  by  will,  direct 
and  appoint.     The  anomalous  feature  of  the  instrument  is, 
that  while  it  declares  a  trust  for  her  use  during  her  life  only, 
it  gives  her  an  absolute  power  of  disposition  by  sale,  and  en- 
aUes  her  to  pass  title  i)y  her  own  (Iec<l  or  bill  of  sale.     This 
jwwer  is  what  is  relied  upon  to  clothe  her  with  the  legal  title, 
ami  it  seems  to  be  supposed  by  plaintiffs'  counsel  that  the 
title  passed  into  tiie  trustee  sufficiently  to  keep  the  husband's 
niarital  rights  from  attaching,  and  then  returned  into  Mrs. 
Arans  free  from  those  right«,  and  upon  her  death  re-vested  in 
the  trustee  in  behalf  of  the  remaindermen.     This  is  a  com- 
plex theory,  and  seems  to  us  to  be  too  curly;  too  much 
twisted  to  be  good  law.     The  better  view  of  the  case  is,  that 
tne  p(^^ver   in  Mrs.  Amos  to  sell   and  convey  title  should 
**  construed  as  a  simple  power  to  change  the  investment,  the 
l^ifics  and  the  form  of  the  trust  estate,  the  proceeds  being 
^"•^ject  to  the  like  trusts,  or  else  that  the  mere  existence  of 
the  power,  however  deep  it  might  go,  would  not  destroy  or  sus- 
l***d  the  trust,  and  that  nothing  short  of  its  actual  exercise 
^ould  have  that  effect.     As  there  is  an  express  limitation  of 
**'».  Amos'  equitable  estate  to  the  i)eriod  of  her  natural  life, 
^th  contingent  remainders  over,  this  case  differs  materially 

^  that  of  Oooh   vs.   Walker j  15  Georgia   Reports j  457. 
Vol  Lvi.  12. 
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Another  suggestion  we  would  make  is,  that  if  the  legal  title 
was  in  Mrs.  Amos  the  instant  after  her  marriage  was  solem- 
nized, it  is  not  by  any  means  easy  to  see  why  it  did  not  pass  on 
through  her  into  her  husband,  and  thus  she  would  have  had 
no  title  whatever  at  tlie  commencement  of  this  suit.  The 
marriage  probably  took  place  in  1838,  the  year  the  trust  was 
created,  and  the  adverse  possession  is  not  shown  to  iiave  be- 
gun prior  to  1853.  But  we  hold  that  the  whole  scope  and 
purpose  of  the  trust  required  it  to  commence  at  the  execution 
of  the  instrument,  and  continue  during  the  coverture,  at  least, 
if  not  during  the  life  of  the  wife.  And  if  the  power  of  sale 
is  inconsistent  with  that  construction,  it  is  inconsistent  with 
the  estate  conveyed ;  and  being  a  reservation  cx^ntrary  to  the 
grant^and  not  preceding  but  following  the  words  of  convey- 
ance, it  should  be  deemed  subordinate,  and,  if  necessary,  be 
declared  void.  In  our  judgment  the  trustee  held  the  legal 
title. 

2.  If  the  trustee  was  barred,  it  is  the  settled  law  of  this 
state  that  the  beneficiaries  of  the  trust,  for  whom  he  held  title, 
were  barred  also:  10  Georgia  Reports,  358;  51  Ibid.,  139. 

3.  In  regard  to  the  evidence  of  adverse  possession,  etc.,  the 
court  was  requested  to  charge  the  jury,  as  laid  down  in  30 
Georgia  Tteporta^  619,  tliat  the  plea  of  the  statute  muat  be 
supported  by  proof  so  conclusive  as  to  exclude  reasonable  ' 
doubt.  The  court  declined  so  to  charge,  but  seems  to  have 
given  what  we  think  is  the  true  meaning  of  the  cases  on  the 
subject,  namely,  that  it  is  only  necessary  for  the  proof  to 
clearly  satisfy  the  minds  of  the  jury  of  the  truth  of  the  plea. 
In  civil  cases,  as  in  11  Georgia  Reports,  160;  30  Ibid.,  619  s 
and  17  Ibid,,  559,  the  exclusion  of  reasonable  doubt  mean! 

that  and  no  more:  Code,  section  3749;  and  as  "reasonabl 

doubt''  is  a  phrase  more  appropriate  to  criminal  cases,  its 
ployment  to  instruct  the  jury  in  civil  cases  had  best  be  avoi« 
ed.  There  is  certainly  a  difference  in  the  strength  of  couv^^  < 
tion  required  by  the  law  in  the  two  class  of  cases;  and  t^^^c 
being  so,  it  is  desirable  not  to  confound  in  language  w^l^a 
should  be  distinguished  in  thought. 
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4.  Another  request  to  charge  was  refused;  it  was,  in  sub- 
stance, that  if  the  defendants  had  the  means  of  proving  clearly 
and  certainly  the  date  of  erecting  a  certain  fence,  and  its  i>osi- 
tion  with  reference  to  the  line  of  the  lot  in  controversy,  and 
had  failed  to  produce  the  evidence  or  render  a  satisfactory 
reason  for  not  producing  it,  this  circumstance  would  tend  to 
raise  a  presumption  unfavorable  to  their  case  on  these  points. 
There  was  no  evidence  before  the  jury  that  the  defendants 
held  back  anything  in  their  power.     The  evidence  they  pro- 
duced was  not  quite  certain,  but  it  did  not  appear  that,  at  the 
time  and  under  the  circumstances,  the  defendants  could  have 
made  the  matter  any  more  clear.     It  had  bfcn  a  very  long 
time  since  the  fence  was  built— over  twenty  years — and  the 
builders  were  not  before  the  court.    The  court  was  altogether 
justifiable  in  refusing  tlie  request;  more  especially,  as  the 
charge  given  was  that  the  jury  must  find  against  the  claim  of 
title  by  prescription  unless  they  were  clearly  satisfied  that  de- 
fendants, and  those  under  whom  they  claimed,  had  been  in 
possession,  with  written  color  of  title,  for  more  than  seven 
years  prior  to  the  suit,  holding  adversely  under  claim  of  right. 
The  fence  in  question  was  involved  only  as  related  to  the  fact 
and  date  of  the  possession,  and  the  charge  just  recited  was  as 
fevorable  to  the  plaintiffs  as  that  requested,  if  not  more  so. 
As  there  was  no  motion  for  a  new  trial,  we  are  not  called  to 
pronounce  upon  the  sufficiency  of  the  evidence  to  make  out 
tli«  statutory  bar,  upon  the  element  of  fact.    We  find  no  error 
^  law  in  the  record,  and  consequently  affirm  the  judgment. 
Judgment  affirmed. 


^^AKuEL  Mitchell,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

^*tchcll  forge  the  name  of  Price  to  a  letter,  by  which  money  belonging 
'**  ^Mce,  in  ic  hands  of  his  bailee  in  Thomasville,  is  sent  by  express  to 
^*8U«ta,  and  if  Mitchell,  personating  one  Cousins,  to  whom  he  had  dircct- 
***  *li«  money  to  be  sent,  takes  it  from  the  express  office  and  appropriates  it 
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to  his  own  use,  Mitchell  is  guilty  of  forgery  under  section  4451  of  the  Code, 
and  such  facts  sustain  the  allegation  in  the  indictment  that  Mitchell's  intent 
was  to  defraud  Price,  though  Price,  afterwards,  by  suit,  recover  the  money 
from  the  express  company.  The  forgery,  including  the  fraudulent  intent 
against  Price,  was  complete  when  the  forged  letter  moved  Price's  money 
from  the  depasitory  he  chose  for  it,  and  put  it  where  Mitchell  could  get  it, 
and  where  he  actually  got  it  and  appropriated  it ;  nor  does  it  make  him  the 
less  guilty  of  the  forgery,  that  before  he  could  pocket  the  money,  he  commit- 
ted another  crime  in  personating  Cousins,  nor  is  his  criminal  intent  to  de> 
fraud  Price  lessened  by  the  fact  that  he  also  defrauded  the  express  company. 

Criminal  law.     Forgery.     Before  Judge  Gibson.     Rich- 
mond Superior  Court.    April  Terra,  1875. 

Reported  in  the  opinion. 

H.  Clay  Foster,  for  plaintiff  in  error. 

Davenport  Jackson,  by  Jackson  &  Lumpkin,  for  the 
state. 

Jackson,  Judge. 

The  defendant  was  indicted  for  forging  a  letter,  and  there- 
by procuring  money  to  be  sent  by  express  to  Augusta,  with 
intent  to  defraud  Bill  Price.  The  facts  are  that  he  did  write 
the  letter  and  put  the  name  of  Bill  Price  at  the  end  of  it; 
that  by  so  doin^  he  procured  the  money  to  be  sent  by  .a  per- 
son in  whose  hands  Price  had- placed  it,  by  express  to  Au- 
gusta; that  he  had  it  sent  to  Csesar  Cousins,  and  it  came  to 
the  express  office  for  delivery  to  Cajsar  Cousins;  that  defend- 
ant personated  Cousins  and  got  the  money;  that  Price  had  to  - 
sue  for  it,  and  finally  recovered  it  from  the  company.  The 
jury,  under  the  charge  of  the  court,  found  defendant  guilty. 
A  motion  for  a  new  trial  was  made,  on  the  ground  that  the 
verdict  was  against  the  law  and  the  evidence,  and  without 
evidence;  the  court  below  overruled  it,  and  error  is  assigned 
on  that  ruling. 

There  can  be  no  doubt  that  the  defendant  was  guilty  of* 
personating  Cousins,  and  so  getting  this  money  from  the  ex- 
press office,  and  he  might  have  been  indicted  and  convicted  o  IF 
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that  crime.     But  is  he  not  guilty  of  forgery?    Does  not  the 
transaction  show  that  he  was  guilty  of  tlie  latter  offense  before 
he  had  committed  the  former?    Let  us  see.     Section  4451  of 
our  Code  enacts  that  if  any  person  shall  fraudulently  make, 
sign,   forge,  counterfeit,  or  alter  any   writing,  with   intent  to 
defraud  any  |)erson,  he  shall,  on  conviction,  be  purnished,  etc. 
Well,  Mitchell  signed  and  forged  the  name  of  Price  to  this 
letter — a  writing.  With  what  intent?    Evidently  to  defraud. 
Whom?     When  he  wrote  the  letter,  whom  did  he  intend  to 
defraud?     Whose  money  was  he  scheming  to  pocket?     Un- 
questionably Price's  money.     He  had  ascertained  that  Price 
had  the  money  in  the  hands  of  a  person  in  Thomasville;  he 
forged  a  letter  in  Price's  name  to  this  person;    he  had  the 
money  sent  by  express  to  Cousins,  and  he  went  to  the  express 
office  and  got  it  out.     The  express  company  was  not  in  his 
thoughts  when  he  forged  the  letter,  or  if  it  was,  it  was  (he  mere 
lustrumentality  by  which  he  was  contriving  to  get  Price's 
mouey;  he  had  no  intent  tp  defraud  that  company;  if  he  did 
he  certainly  intended  to  defraud  Price  too;  it  was  not  his 
intention  to  defraud  Cousins,  for  it  was  not  Cousins'  money 
he  was  planning  to  get.     But  he  did  intend  to  defraud  Price; 
^d  what  is  more,  he  succeeded  in  his  intent,  and  did  defraud 
^ina.    He  put  in  his  pocket  Price's  money  and  appropriated 
't  to  his  own  use.     It  is  true  Price  got  it  by  suit  out  of  the  ex- 
press company,  but  it  took  time,  fees  to  counsel,  trouble,  ex- 
J^Q8e  and  delay  to  get  it  out  of  that  company — all  of  \yhich 
"*»a  forgery  caused.     We  hold  that  Price  had  a  right  to  keep 
^^^  money  in  Thomasville,  and  if  defendant,  by  forging  a  let- 
^■^  aud  signing  Price's  name  to  it,  got  the  money  sent  to  Au- 
P*sta,  and  pocketed  it;  that  if  he  only  kept  it  one  hour  from 
*  "fice,  with  intent  to  apply  it  to  his,  the  defendant's,  owu  usi*, 
"^©  crime  of  forgery  is  complete;  the  intent  is  demonstrated 
^  <lefraud  Price  by  the  fact  that  he  wrote  the  letter  and  reapetl 
^e  fruits  of  the  writing.     AVe  do  not  think  that  this  case  is  at 
"1  ^ected  by  51  Oeorgia  ReporiSy  535.     The  principle  there 
'^led  is  that  the  person  intended  to  be  defrauded  must  be  de-' 
^gnated  io  the  indictment.    It  is  done  here,  aud  moreover, 
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we  think  it  is  clearly  and  satisfactorily  proved.  The  verdict 
is  in  accordance  with  the  law  and  abundantly  supported  by 
the  facts. 

Judgment  affirmed. 


THO\f  AS  P.  Saffold,  plaintiff  in  error,  vs.  James  A.  Wade, 

executor,  defendant  in  error. 

1.  Where  the  verdict  is  against  both  of  the  defendants  sued,  and  finds  one 
of  them  to  be  security  only,  a  judgment  entered  up  against  "  the  defend- 
ant," is  to  be  construed  as  including  both,  the  omission  of  the  letter  **s" 
at  the  termination  of  the  word  defendant,  being  an  immaterial  clerical  error. 
The  judgment  is  not  void  by  reason  of  failing  to  describe  the  security  as 
security,  but  is  amendable. 

2.  Where,  upon  an  execution  against  both  defendants,  the  sheriff  entered  a 
levy,  in  due  time,  as  made  upon  the  property  of  one,  (naming  him,)  the 
entry  kept  the  judgment  from  becoming  dormant  as  to  either,  for  seven 
years  from  the  date  of  the  levy. 

3.  After  such  a  levy  had  been  disposed  of  by  selling  the  property  and  paying 
out  the  proceeds  to  older  yf.  fas.,  it  was  competent,  by  leave  of  the  court, 
to  amend  the  judgment  by  inserting  therein  the  letter  "s"  and  the  name 
of  one  of  the  defendants  as  principal,  and  the  name  of  the  other  as  secu- 
rity, so  as  to  make  the  judgment,  in  that  respect,  conform  to  the  verdict. 
And  it  was  competent,  by  like  leave  of  the  court,  at  the  same  time,  to 
amend  ihe  yf.  fa.  by  designating  therein  one  of  the  defendants  as  principal 
and  the  other  as  security,  thus  making  the  f,  fa,  conform  to  the  judgment 
as  amended. 

4.  It  was  no  obstacle  to  making  these  amendments  that  an  afHdavit  of  ille- 
gality, interposed  by  the  security,  had  previously  been  sustained,  and  a  levy 
upon  his  proporty  dismissed,  the  grounds  of  illegality  insisted  upon  being 
the  variances  between  the  verdict  and  the  judgment,  and  between  the  judg- 
ment and  the  f.  fa,,  which  the  amendments  served  to  obviate, 

5.  Such  amendments  were  favorable  to  the  security,  being  chiefly  in  respec^^ 
to  matters  intended  by  the  law  for  his  benefit.  They  were,  moreover,  war 
ranted  by  the  record,  which  imports  absolute  verity.  That  they  were  mad  <^c 
without  notice  to  him  is,  consequently,  nothing  to  his  prejudice.  Befo^r~< 
they  were  made,  he  complained  by  affidavit  of  illegality,  of  the  defect  ^ 
which  they  remedied,  and,  by  so  doing,  virtually  demanded  the  correct! ^^o 
of  said  defects,  the  same  being  amendable. 

*6.  As  between  the  parties  to  the  action,  amendments  to  the  judgment  OLXtd. 
yi»fa,,  made  to  establish  conformity  in  the  whole  record,  relate  back. 
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erally,  and  for  most  purposes,  to  the  original  dates,  and  take  effect  there- 
from. 

7.  After  a  proper  order  to  amend  a  judgment  and  fi,  fa.^  it  is  not  requisite 
to  enter  a  new  judgment  or  issue  a  new  fi,  fa, 

8.  Affidavit  of  illegality  by  the  security  being  made,  upon  the  grounds  that 
no  legal  judgment  was  entered,  that  the  verdict  and  judgment  were  dor> 
mant,  and  that  no  legal  execution  was  issued,  was  properly  overruled — ^the 
levy  and  the  affidavit  of  illegality  being  subsequent  to  the  proceedings  and 
amendments  indicated  in  the  foregoing  notes,  and  within  two  years  after 
the  levy  on  the  principal's  property  referred  to  in  note  second. 

JndgmentB.  Verdict.  Amendment.  Principal  and  secu- 
rity. Illegality.  Before  Judge  Babtlbtt.  Morgan  Su[>erior 
Court.    September  Term,  1876. 

Reported  iu  the  opiuiou. 

McCay  &  Tbippe;   a.  G.  &  F.  C.  Foster,  for  plaintiff 
in  error. 

BiLLUPS  <&  Brobston,  for  defoudant. 

Bleckley,  Judge. 

1.  The  venKct  of  the  jury  was  against  both  of  the  defend- 
ants. The  suit  was  upon  a  promissory  note  signed  by  both, 
apparently  as  principals,  but  one  of  them  seems  to  have  made 
proof  of  his  suretyship  for  the  other,  and  the  jury  found  that 
ne  was  security  only.  He  is  the  plaintiff  in  error.  In  sign- 
'ngjmlgment  upon  the*  verdict,  neither  of  them  was  named, 
"^^  judgment  being  simply  against  "  the  defendant."  Execu- 
^^^  isBued  against  both  defendants,  and  as  the  verdict  was 
*8Wnst  both,  the  judgment  was,  no  doubt,  intended  to  be,  and 
^"ould  be  so  construed.  The  omission  of  the  letter  %  was,  we 
"^''Jk,  a  clerical  error,  and  wholly  immaterial.  If  it  had  been 
^  purpose  to  sign  judgment  against  one  defendant  only, 
**«€  one  intended  would  have  been  named.  The  word  de- 
iJ^AxniA  applies  equally  to  each,  and  may  include  both.  Even 
^  statutes,  the  singular  may  stand  for  and  represent  the  plu- 
**l5  4  Qttorgia  Beporia,  399.    The  verdict  subjected  both  de- 

^^^ts  alike  to  pay  the  debt,  and  it  violates  every  principle 
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)ility  to  suppose  that  the  judgment  was  inteaded  to 

one  only.     The  plain  and  obvious  truth  is,  that  by 

the  word  defeyidmits  was  written  defendant.     It  was 

grave  matter  not  to  have  described  the  security  as  such 

,udgment,  but  as  he  did  not  sign  the  note  in  that  char- 

.t  is  possible  that  the  Code,  sections  2159,  3572,  does 

quire   it.     Comparing  the  terms  of  these  two  sections 

themselves  and  witli  tlie  prior  statutes  (Cobb's  Digesty 

3  598,  600,)  I  am  inclined  to  think  it  does  not ;  more 

3ially,  as  sections  2165  and  2166  seem  to  treat  the  creditor 

Itogether  disinterested  in  the  question  of  suretyship,  where 

fact  does  not  api)ear  on  the  face  of  the  contract.     But,  in 

/  event,  the  omission  did  not  make  the  judgment  void.    It 

,  at  most,  an  irregularity,  and  was  amendable.     See  26  Geor^ 

laBeporta,  162;  27  Ibid.,  353;  53  Ibid.,  387;  54  Ibid., 

2.  The  execution  being  against  both  defendants,  was  levied 
upon  the  principal's  property  in  less  than  seven  years  after 
the  judgment  was  rendered.     That  kept  the  judgment  from 
becoming  dormant  for  seven  years  longer:    Code,  sectioa 
2914;  10  Georgia  Reports,  184.     The  levy  was  entered  by 
the  sheriff,  the  officer  authorized  by  law  to  execute  and  returc 
the  writ,  and   that  preserved  the  vitality  of  the  judgmen 
against  both  defendants.     The  case  in  13  Georgia  Report 
269,  does  not  conflict  with  this  ruling,  for  in  that  case  tl 
last  entry  was  more  than  seven  years  old  when  the  Ji  fa,  w 
re-levied,  and  the  circumstance  relied  upon  to  prevent  df 
mancy  was  litigation  upon  a  bill  in  chancery  to  which 
co-defendant  in  thc^./a.,  who  claimed  that  the  judgment 
become  dormant  was  no  party.     Here  the  requisites  of 
statute  were  literally  fulfilled;  there  was  an  entry  in 
time  by  the  proper  officer. 

3.  The  property  levied  upon  was  sold,  and  the  pr 
distributed  to  older  fi.  fa>8.,  afler  which  the  amendment 
made  whi<!h  are  indicated  in  the  third  head-note. 

4.  Before  they  were  made,  however,  the  Ji.  fa.  Ir 
levied  upon  the  property  of  the  security  (now  the  pL' 
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error,)  who  filed  an  affidavit  of  illegality  on  the  grounds  of 
variance  between  the  verdict  and  judgment,  and  between  the 
judgment  and^./a.,  and  on  the  further  grounds  that  the  debt 
was  created  for  slaves,  and  that  an  issue  tendered  by  the  prin- 
cipal under  the  relief  laws  was  yet  undisposed  of.     The  last 
two  grounds  were  not  insisted  upon  in  the  argument  here  as 
of  any  value.     On  the  trial  of  the  affidavit  of  illegality  it 
was  sustained,  and  the  levy  was  dismissed  by  the  court.    The 
plaintiff  then,  at  the  same  term  of  the  court,  procured  the 
passage  of  orders  to  make  the  amendments  in  question,  and 
they  were  made.     It  is  insisted  that  it  was*  not  competent  to 
make  the  amendments  after  the  illegality  was  sustained,  and 
that  the  judgment  pronouncing  the  execution  illegal  is  still 
unreversed,  wherefore  the  execution  stands  condemned,  down 
to  the  present  time,  as  illegal.     But  the  only  grounds  of  ille- 
gality now  insisted  upon  as  effective  were  those  which  com- 
plained of  the  very  defects  which  the  amendments  remedied. 
Tiie  judgment  was  not  void — it  was  amendable  by  law ;  and 
no  judgment  with  any  life  in  it  can  be  slain  by  an  affidavit  of 
illegality.     So,  too,  the^./a.  was,  at  most,  only  irregular- 
it  was  not  void — it  was  amendable.    An  affidavit  of  illegality 
^       caDQot  destroy  a^.  /a.,  any  more  than  a  judgment,  for  irregu- 
l^ty.    AH  it  can  do  is  to  obstruct  its  enforcement  until  the 
Vfegularity  shall  be  cured  by  amendment,  or  until  it  shall  be 
^  late  to  amend.     Between  a  prior  affidavit  of  illegality 
l^f^  on  irregularities,  and  subsequent  rectification  of  those 
^'fegularities  by  amendment,  is  the  most  perfect  consistency, 
^nd  the  judgment  sustaining  such  an  affidavit  is  conclusive 
^i  but  one  tiling,  to-wit :  their  then  existence  as  legal  obstacles 
^  the  enforcement  of  the  fi,  fa.     If  such  obstacles  are  once 
"'^^ed  and  adjudicated  upon,  are  they  thereby  rendered  fixed 
^  permanent?    Surely  not.     On  the  contrary,  after  such  a 
^*iW)n8tration  of  their  existence  and  of  the  necessity  for  re- 
■*<*ving  them,  they  should  be  removed  at  once ;  and  that  was 
^  in  this  case. 

^  It  is  urged  that  the  amendments  were  void  because 
■•ift  without  notice  to  the  security.    All  of  them,  except 
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adding  the  letter  %  to  the  word  defendant,  wliicli  was  qaite 
QselesB  and  unnecessary,  were  favorable  to  his  interest  and  in- 
tended by  the  law  for  his  benefit  What  caase  could  he  have 
shown  against  them  ?  They  were  based  on  no  extrinsic  evi- 
dence, but  were  warranted  by  the  record  itself.  There  was 
nothing  to  do  but  inspect  the  record  and  order  accordingly  : 
1  Kdly,  659;  3  Ihid.,  121.  His  liability  for  the  debt  was 
already  fixed  by  the  verdict  and  by  the  judgment  as  rendered. 
Nothing  was  added  to  that  liability  by  the  amendments. 
Besides,  he  had  resisted  the  enforcement  of  the  fi.  fa.  because 
of  these  defects,  and  they  being,  in  law,  amendable,  his  affi- 
davit of  illegality  setting  them  up  and  insisting  upon  them, 
may  well  be  deemed  a  demand,  on  bis  part,  for  their  correc- 
tion. The  plaintiff^  merely  re3|>onded  to  that  demand  by 
moving  the  amendments  after  they  had,  at  his  instance,  been 
adjudged  necessary. 

6.  The  amendments,  when  made,  related  back,  as  between 
the  parties,  and  for  most  purposes,  to  the  original  dates  of 
judgment  and  ji.  fa.:  5  Georgia  Reports,  251;  11  IbUL^ 
281 ;  13  Ibid.,  218  ;  18  Ibid.,  287. 

7.  It  was  not  requisite  to  enter  a  new  judgment  or  issue  a 
new  Ji.  fa.     Dormancy  of  the  judgment  did  not,  therefore, 
result  from  making  the  amendments  after  (he  lapse  of  seven 
years  from  the  date  of  the  judgment.     The  benefit  to  the 
plaintifi^of  the  entries  on  the  fi.  fa.  were  not  lost,  as  means  of 
preventing  dormancy.     In  whatever  mode  the  amendmentflb. 
were  made,  the  identity  of  the  originals  would  not  be  di 
stroyed  as  long  as,  with   the  aid  of  the  orders  authorizinj 
amendment,  the  difference  between  the  former  and  the  presei 
reading  could  be  accurately  shown.    The  record  before  %^^i 
will  bear  this  test,  as  it  contains  a  copy  of  the  judgment  asrsd 
f.fa.  as  they  were  before  amendment,  and  a  copy  of  wt^al 
they  became  by  amendment.     Xo  authority  was  produced,     to 
us  in  the  argument  on  the  precise  point  as  to  how  amendments 
should  be  made ;  that  is,  how  the  new  matter  should  be  ooni- 
bined  with  the  old.     Doubtless,  some  little  research  amoujg' 
books  of  practice  would  lead  to  satisfactory  rulings  oa  tlie 
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subject.  We  find  one  decision  on  amending  pleadings  in 
eqaity  in  25  Georgia  Reports,  634^  wliich  holds  that  an  order 
to  amend  does  not,  of  itself,  operate  as  an  amendment.  It 
also  points  out  how  bills  are  amended,  but  in  such  brief  terms 
as  to  be  scarcely  perspicuous.  In  35  Gecyrgia  Reports,  207, 
instead  of  amending  the^./a.  it  was  quashed,  and  a  new  one 
ordered  to  issue,  but  there  was  no  motion  to  amend  the^./a., 
the  judgment  only  being  the  subject  of  that  motion. 

8.  The  illegality  now  under  review  was  an  affidavit  filed 
by  the  security  in  resistance  to  a  second  levy  made  u{)on  his 
property,  which  levy  was  after  all  the  foregoing  proceedings 
and  amendments  took  place.     It  was,  however,  within  two 
years  after  the  levy  on  the  principal's  property,  referred  to 
under  the  second  head  of  this  opinion.    Some  of  the  grounds 
of  illegality  are  not  stated  with  entire  clearness,  but  the  sub- 
stance of  them  all  is  comprehended  in  these  propositions : 
tbat  no  l^al  judgment  was  entered;  that  the  verdict  and 
judgment  are  dormant ;  and  that  no  legal  execution  has  issued. 
The  court  below  overruled  the  affidavit,  and  that  is  the  error 
complained  of.     After  what  has  been  said,  our  reasons  for 
affirming  the  judgment  are  apparent.     Wc  tliink  all  possible 
irregularity  had  been  eliminated  from  both  the  judgment  and 
A/o.;  that  the  judgment  was  not  dormant,  and  that  the  exe- 
cution, as  amended,  was  valid.     Let  it  proceed. 
Judgment  affirmed. 


^^^ABLBS  R.  Stone  et  ah,  executors,  plaintiffs  in  error,  vs, 
John  S.  Davidson,  assignee,  defendant  in  error. 

'•  Suit  against  a  bank  and  notice  by  publication  to  the  stockholders,  under 
****ow  3371-2-3,  of  the  Code,  in  1866,  with  judgment  and  execution  and 
''ttani  of  M  njiZ/i,  ^ona  "  agains4the  bank,  and  execution  thereupon  in  June, 
*«9,  tgainst  a  stockholder,  with  return  of  "  nulla  bona*'  in  July,  1869,  will 
f'^^ttrtthcbar  of  the  statute  of  limitations  of  1869  from  attaching.  The 
^  igahist  the  stockholder  began  not  later,  at  least,  than  the  issue  of  the 
^M       *>ecmioA  against  hipti,  though  no  levy  was  made  upon  his  property  until 
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2.  The  fact  of  notice  by  publication  under  section  3371,  need  not  appear  of 
record ;  nor  need  it  appear  of  record  that  the  president  of  the  company 
furnished  a  certificate  of  the  stockholders,  and  the  number  of  shares  owned 
by  each  at  the  time  the  judgment  was  rendered  against  the  corporation,  ui- 
der  section  3373.  It  is  enough  that  these  facts  exist ;  if  they  do  not  exist, 
and  theyf,  fa.  is  for  too  much  or  otherwise  illegal,  the  remedy  of  the  de- 
fendant is  by  affidavit  of  illegality. 

Banks.  Stockholders.  Statute  of  limitations.  Ill^ality. 
Before  Joseph  B.  Gumming,  Elsq.,  judge  pro  Aoo  vice.  Rich- 
mond County.     At  Chambers,  July  23d,  1876. 

Reported  in  the  opinion. 

William  T.  Gould  ;  Frank  H.  Miller  ;  W.  H.  Hull, 
for  plaintiff  in  error. 

J.  C.  C.  Black  ;  H.  D.  D.  Twiggs,  for  defendant 

Jackson,  Judge. 

The  plaintiff,  Davidson,  as  assignee,  held  a  judgment  against 
the  Mechanics  Bank  rendered  in  1867.     On  this  judgmeDt^ 
execution  issued  against  Metcalf,  as  one  of  the  stockholders 
of  the  bank,  on  the  16th  of  June,  1869.     A  return  of  ntdla 
bona  was  made  upon  this  execution,  on  the  13th  of  July, 
1869,  and  a  levy  was  made  on  the  8th  of  August,  1870* 
Ai&davit  of  illegality  was  made  on  the  ground,  mainly,  tiiat 
the  levy  of  this  Ji.  fa.  was  the  commencement  of  the  suit  * 
against  Metcalf;  that  this  levy  bore  date  after  the  1st  of  Jan- 
uary, 1870 ;  that  the  debt  was  contracted,  it  being  the  issue 
of  bank  bills,  before  the  1st  of  June,  1865,  and  that  therefore 
the  statute  of  limitations  of  1869  barred  the  right  of  actioo 
against  Metcalf.     The  court  below  held  that  Metcalf 's  estate 
was  not  protected  by  the  bar  of  that  statute,  and  error  is  as- 
signed thereon. 

The  execution  against  Metcalf,  a  stockholder  of .  the  baok, 
was  issued  by  authority  of  section  3372  of  the  Code,  which 
provides  that  it  may  be  done  after  judgment  against  the  bAoki 
if  notice  by  publication  had  been  given  one  month  after  the 
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snit  was  commenced  against  the  bank^  according  to  section 
3371,  and  a  return  of  nulla  bona  made  ou  tlie^.  fa.  against 
the  bank.  The  first  question  is,  whether  this  notice  by  pub- 
lication provided  for  in  section  3371  of  the  Code,  is  the  be- 
ginning of  suit  against  the  stockholder  ? 

1.  That  section  declares  that   publication  under  it  shall 
operate  as  notice  to  each  stockholder,  **for  the  purposes  here- 
imfUr  mentioned"    What  are  these  purj)oses?  The  next  sec- 
tion declares  that  when  this  notice  is  thus  given,  execution 
shall  first  be  issued  against  the  coporation,  and  upon  a  return 
of  no  property,  then  the  clerk  shall  issue  execution  against 
the  stockholder  on  tiie  application  of  the  plaintiff  or  his  at- 
torney, for  his  ratable  part  of  the  debt ;  and  to  assertain  that 
■  ratable  part,  it  is  made,  by  the  next  section,  3373,  the  duty 
oHhe  president  of  the  corporate  body  to  furnish  a  list  of 
stockholders  and  the  number  of  shares  owned  by  each  under 
^^in  penalties  therein  imposed,  upon  the  president.     The 
Dttt  section,  3374,  provides  that  any  stockholder  may  defend, 
if  he  wishes,  and  if  the  president  shall  refuse  or  fail  to  do  so. 
%  the  next  section,  3375,  the  defendant  or  defendants  are 
■llowed  the  remedy  of  affidavit  of  illegality  as  in  other  cases. 
It  may  well  be  doubted  whether  it  was  not  the  intention  of 
thebw-making  power,  by  these  statutes,  to  make  this  publi- 
^on  the  beginning  of  the  suit  against  every  stockholder.  It 
tt  within  the  power  of  the  general  assembly  to  prescribe  what 
•wt  of  service  these  defendants  shall  receive  to  bring  them 
loto  court  and  to  bind  them.     It  is  by  these  sections  of  the 
^^  enacted,  that  the  publication  shall  so  operate  upon  them 
'hat  such  a  judgment  may  he  rendered  as  shall  authorize  the 
'^of  execution  against  them  individually  to  the  extent  of 
^  stock.    Tt  is  further  enacted  that  they  can  come  in  and 
^^tsA.    A  snap  judgment    is  thus  provided  against.     In 
"^Brd  t«,  Sibley  J  however,  this  court  has  reasoned  to  the  eflfect 
''^tbe  isBae  of  the  execution,  and  not  this  notice  by  publi- 
^*^  is  the  beginning  of  a  sort  of  new  suit  against  the  stock- 
^^"do,  and  we  will  not  interfere  with  that  ruling  or  dictum, 
^d,  this  case  does  not  require  us  to  decide  that  point.  The 
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executioi)  was  issued  here  before  the  Ist  of  January,  1870, 
and  a  return  made  thereon.     We  know  of  no  law  requiring 
that  execution  to  be  levied  within  a  certain  time,  at  least,  with- 
in a  period  less  than  seven  years  from  the  judgment,  to  keep 
it  operative.     The  execution  was  alive,  active,  oi)erative,  be- 
fore the  bar  of  the  statute  of  1869  attached,  and  we  hold  that 
suit  was  commenced  against  him,  under  these  acts,  not  later 
than  the  date  that  the  fi.  fa.  issued  against  him  individa- 
ally.     And  this  is  in  accordance  with  the  ruling,  or  at  least 
the  reasoning  in  Heard  vs.  Sibley,  52  Georgia  Reports,  310. 
Nor  is  the  answer  tliat  there  can  be  no  notice  without  levy, 
conclusive.     There  may  be  a  levy  without  notice,  and  the 
notice  by  publication,  one  month  afler  the  bank  was  sued, 
should  have  kept  the  stockholder  on  the  alert,  as  on  that 
judgment  execution  might  issue  against  him.     At  all  events, 
the  dictum  in  Heard  vs.  Sibley  is  that  the  execution  is  a  mode 
of  commencing  tiie  suit,  and  we  shall  follow  that  in  this  case. 
2.  It  was  furtlier  objected  that  there  is  no  record  evidence  of 
the  fact  of  tlie  notice  by  publication,  nor  of  the  amount  of  Met- 
calf's  stock,  and  the  other  stock,  so  as  to  fix  his  jpro  rato  liabil- 
ity on  the  Ji.  fa,  against  him.     The  statute  does  not  require 
record  evidence  of  the  notice  by  publication;  if  the  notice  was 
not  given,  the  judgment  does  not  bind  this  defendant,  and  he 
can  take  advantage  of  it  by  affidavit  of  illegality.     In  this 
case  it  is  admitted  that  the  publication  was  made,  and  notice 
thus  given.     We  are  not  at  liberty  to  enlarge  the  statute,  and*' 
require  record  evidence  of  the  fact.     Nor  does  the  statute  re- 
quire that  the  record  shall  show  the  stockholders  and  their 
shares  so  as  to  afford  record  evidence  that  the  execution  agaioat 
the  stockholder  is  for  the  right  amount.     On  the  contrary, 
section  3373  makes  it  the  duty  of  the  president  of  the  cor— 
pomtion  to  give  the  information  of  the  number  of  stockhoLl— 
ers  and  the  shares  of  each  to  the  attorney  of  the  plaintiff, and 
that  information  in  the  shape  of  a  certificate,  under  oath,  ar»o. 
u[)on  this  certificate  the  clerk  of  the  court  is  to  issue  the  esj^^ 
cution  against  the  stockholder.     If  this  has  not  been  doB.**^* 
the  remedy  is  by  illegality.     On  the  whole,  we  see  no  error     ^*^ 
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the  decision  of  the  court  below  overruling  the  illegality,  and 
we  affirm  the  judgment. 
Judgment  affirmed. 


J.  G.  Bailie  &  Brother,  plaintiffs  in  error,  r«.  George  G. 
McWhorter  ei  aLy  defendants  in  error. 

I.  Where  a  will  provides  that  the  trustees  shall  hold  and  employ  the  property 

in  trust  for  the  sole  use  and  benefit  oi  the  testator's  son,  during  his  life, 

permitting  him,  in  the  discretion  of  the  trustee,  to  have  such  control  over 

the  property,  and  such  only,  as  may  be  compatible  with  preserving  the 

same  unimpaired  for  the  maintenance  of  the  son^  free  from  all  liability  for 

any  of  his  debts  or  contracts  ;  and  in  further  trust,  to  dispose  of  the  estate, 

on  the  death  of  the  son,  as  the  son,  by  last  will,  may  direct  and  appoint ; 

and,  in  default  thereof,  to  hold  in  trust  for  the  son's  widow  and  children, 

if  any  he  shall  leave,  share  and  share  alike ;  and  if  none,  then  to  divide 

the  estate  equally  between  the  trustees  of  other  trust  estates  created  by  the 

same  will  in  behalf  of  other  beneficiaries — the  income  of  the  property  ac- 

cming  during  the  life  of  the  son  is  subj^ct,  in  equity,  to  a  debt  contracted 

by  him  while  managing  the  trust  estate,  for  necessary  supplies  for  himself 

oad  family,  and  for  the  use  of  the  trust  estate,  the  debt  having  been  re< 

duced  to  judgment,  and  the  execution  thereon  having  been  returned  nulla 

*•  The  trustee  being  dead  and  no  successor  appointed,  a  proper  mode  of  se- 
curing the  income  for  applicaticn  to  the  debt,  is  to  appoint  a  receiver :  ^4 
Georgia  Reports^  ^2, 
f  S^  The  wife  and  children  of  the  debtor  are  not  necessary  or  proper  parties  to 
^e  bill,  he  alone  being  interested  in  the  income. 


• 


Trasts.  Equity.  Receiver.  Debtor  and  creditor.  Parties. 
Before  Judge  Tompkins.  Richmond  Superior  Court.  Oc- 
W)er  Term,  1875. 

■ 

Thefiicts  are  sufficiently  stated  in  the  first  head-note. 
Harper  &  Buother,  for  plaintiff  in  error. 
^-  H.  Hull,  for  defendants. 
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Bleckley,  Judge. 

1.  The  court  dismissed  the  bill,  on  demurrer,  for  want  of 
equity.     The  defendant  contends,  not  that  the  complainants 
have  a  common  law  remedy,  but  that  they  have  no  remedy 
at  all.    He  insists,  through  his  learned  counsel,  that  the  trust 
18  executory,  and  falls  within  the  case  of  Edmondson  vs.  l>y- 
soUj  2  Kellyj  307.     On  account  of  the  executory  character  of 
the  trust  he  denies  that  the  rule   announced  in    Gray  vs. 
Obear,  54  Georgia  ReportSj  331,  that  a  trust  estate  cannot  be 
created  for  the  sole  benefit  of  a  full-grown  man,  who  is  sm 
juris,  applies.     We  can,  for  the  purposes  of  the  present  case, 
concede  these  positions  as  to  the  corpus  of  the  property,  and 
still  allow  the  complainants  to  proceed  against  the  .income. 
Beyond  all  dispute,  the  whole  income  during  the  life  of  the 
defendant  belongs  to  him.     And  if  so,  it  ought  to  be  applied 
in  equity  to  the  complainants'  claim,  which  is,  according  to 
the  allegations  of  the  bill,  for  necessary  supplies  sold  to  the 
defendant  (whilst  he  was  in  the  management  of  the  trust  es- 
tate,) for  himself  and  family  and  for  the  use  of  the  trust 
estate.     We  do  not  rule  positively  that  the  life  estate  in  the 
corpus  would  not  he  subject  to  such  a  debt.     That  may  re- 
main an  open  question.     The  defendant  insists  that  it  is  not; 
and  that  much  may  be  yielded  without  defeating  the  com- 
plainants, inasmuch  as  it  appears  from  the  bill  that  the  ii 
come  is  considerable;  and  we  are  well  satisfied  it  accords 
ter  with  the  scheme  of  the  will  to  spare  the  corpus  and 
croach  upon  the  income  only,  whilst  the  latter  is  sufficient  fc 
the  purpose. 

2.  Were  there  a  trustee  in  possession  he  might  be  directj^x] 
by  the  decree  to  pay  out  the  income  as  it  accrues,  to  the  oovxi- 
plainants,  until  their  judgment  was  discharge<I :  24  Creor^ia 
Reports,  52.     But  there  being  no  trustee  the  object  majr   he 
accomplished  by  the  appointment  of  a  receiver.     Thus,  equity 
is  not  deficient  in  the  means  of  administering  appropriate  re- 
lief in  the  case.  i 

3.  There  was  a  special  demurrer  for  misjoinder  of  partio^     ' 
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:he  wife  and  children  of  McWhorter,  the  tenant  for  life,  be- 
ing joined  with  him  as  co-defendants.  The  court  below  made 
no  ruling  on  that  question,  but  we  were  requested  in  the  ar- 
^ment  to  express  our  opinion  upon  it.  As  the  cause  will 
proceed  to  subject  the  income  alone,  McWhorter  will  be  the 
only  proper  defendant,  his  wife  and  children  not  being  inter- 
ested in  the  income,  simply  in  a  contingent  remainder  in  the 
corpus. 

Judgment  reversed. 


KiMBBO  &  Morgan,  plaintiffs  in  error,  vs.  The  Virginia 
AND  Tennessee  Air-Line  Railway  Company,  defend- 
ant ill  error. 

1.  An  order  of  the  court  in  these  words :  "  Upon  motion  of  defendant's  coun- 
sel, ordered  that  this  cause  be  dismissed  upon  the  ground  that  the  allega- 
tions in  the  petition  do  not  make  a  case  upon  which  plaintiffs  can  recover," 
B  a  judgment  of  the  court  upon  demurrer  to  the  declaration,  and  operates 
K  z  complete  bar  to  a  second  suit  for  the  same  cause  of  action,  and  may  be 
pleaded  as  ^^res  adjudicata'^  thereto. 
^  If  it  did,  the  plea  of  "  res  adjudicata"  would  bar  the  second  action  and 
^y  legitimate  amendment  thereto ;  and  if  the  amendment  set  out  a  new 
M  dbtinct  cause  of  action,  it  would  not  be  received  and  allowed  as  an 
""^^^idment,  but  if  it  could  be  so  allowed,  the  statute  of  limitations  would 
'an  against  it  from  the  breach  of  the  contract  to  the  date  of  the  amend- 
nent. 

*  Sach  judgment  on  demurrer  and  dismissal  of  plaintiffs*  action  consequent 
"hereon,  is  not  included  in  section  2932  of  the  Code,  so  as  to  authorize  the 
P*intiflf  to  renew  his  action  within  six  months,  and  to  make  the  renewed 
^^  stand  upon  the  same  footing  as  to  limitations  with  the  original  case. 

judgments.     Demurrer.     Practice  in  the  Superior  Court. 

f^Kngs.     Amendment.     Statute  of  limitations.      Before 

•'^Buchanan.  Troup  Superior  Court.   November  Term, 
1876.  ^     ^ 

^^H^rted  in  the  opinion. 
.—  ^QHiM  &  Whitaker;  Speer  &  Speer,  for  plaintifls  in 


Vouivi. 


'3- 
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A.  W.  Hammond  &  Sox,  by  John  L.  Hopkins 
Ferbell,  for  defendant. 

Jackson,  Judge. 

At  the  November  t«rra,  1867,  of  the  superior  court 
county  of  Troup,  the  plaintiffs  sued  the  defendant,  as 
mon-carrier,  for  the  violation  of  a  contract  to  deliver 
stock  of  goods  at  LaGrange,  Georgia,  from  Piiilac 
where  they  were  bought.  The  suit  was  begun  by  attac 
and  a  declaration  in  ^umi)sit  was  filed  thereon  under  o 
ute.  At  the  November  term,  1869,  the  case  came  on  ft 
It  appears  that  some  evidence  was  introduced  by  the  plj 
but  the  case  went  off  on  demurrer  to  the  declaration, 
pears  from  the  following  order  passed  by  the  court:  ' 
motion  of  defendant's  counsel  ordered  that  tliis  cause 
missed  upon  the  ground  that  the  allegations  in  the  peti 
not  make  a  case  upon  which  plaintiffs  can  recover." 

The  case  was  brought  to  the  supreme  court  and  dis 
on  the  ground  that  the  record  and  bill  of  exceptions  w 
transmitted  to  this  court,  and  the  judgment  of  the  co 
low  was  affirmed.  This  judgment  was  entered  on  th- 
utes  of  the  court  below  at  November  term,  1870.  ( 
5th  of  July,  1870,  another  attachment  was  sued  out,  on 
another  declaration,  just  like  the  first,  was  filed.  Tl 
claration  was  amended  at  the  November  term,  1872. 

Defendant  pleaded  res  adjudicata  as  to  the  decli 
filed  in  1870,  and  the  statute  of  limitations  &sto  the  an 
declaration.  Plaintiffs  introduced  in  evidence  the  bill 
ceptious  in  the  former  case,  wherein  this  judgment  < 
missal  is  set  out,  and  Kimbro,  as  a  witness  to  the  contr 
breach  and  the  damages  thereon.  The  defendant  intrc 
no  evidence. 

The  court  charged  the  jury  that  the  case  had  been  a 
cated,  as  appears  from  the  bill  of  exceptions,  and  also  i 
the  amended  declaration  was  filed  four  years  afler  tJie  co 
action  accraed,  thei>  that  the  plainti£&  could  not  recover 


ATLANTA,  JANUARY  TERM,  1876.         187 


Kimbro  &  Morgan  ?v.  The  Virginia,  etc..  Railway  Company. 


jiir\r  found  for  the  defendant;  tlic  plaintitfs  moved  for  a  new 
tris.!  OQ  the  ground  that  the  charge  of  the  court  was  errone- 
ous and  the  verdict  against  the  law  and  the  testimony;  the 
c«>u  rt  refused  to  grant  the  new  trial,  and  this  is  the  error  as- 
signed. 

1.  The  judgment  of  a  court  upon  demurrer  to  the  declara- 
tion is  a  final  disposition  of  the  case.     The  demurrer  admits 
all  the  allegations  in  the  declaration  to  be  true.     The  plaintiff 
can  prove  only  the  allegations  which  he  sets  out  in  his  dechi- 
ration.    The  demurrer,  therefore,  admits  the  whole  case  of 
the  plaintifi^  and  makes  the  issue  in  law  upon  the  case  that, 
wlmitting  it  all  to  be  just  as  he  says,  the  law  will  not  allow 
hini  to  recover.     A  judgment  rendereil  thereon  by  the  court 
16  just  as  conclusive  as  a  judgment  rendered   by  the  same 
court  on  facts  found  by  the  verdict  of  a  jury.     In  the  one 
case  the  jury  finds  the  facts  to  be  true;  in  the  other,  the  de- 
fendant ar'*^  its  thorn  to  be  true;  in  either  case  the  judgment 
^f  thecoui.  is  the  sentence  of  the  law  upon  the  facts.     Was 
tWs  order  a  judgment  of  the  court  upon  the  allegations  made 
*D plaintilHs'  declaration?     It  affirms  that  it  wivs.     It  is,  there- 
fore, a  judgment  rendered  on  all  the  admitte<l  facts,  and  con- 
cludes the  i)laintifls'  case.     We  think,  therefore,  the  charge 
"S'lt,  if  tliis  case  be  the  same  as  that  which  went  off  on  de- 
"^urrer  in  the  former  suit.     The  cases  seem  to  be  identical 
'^^  res  ofjjudicala  was  well  pleaded. 

^'  In  resi)ect  to  the  charge  on  the  statute  of  limitations, 
*^  think  the  court  also  right.  If  the  amendment  made  a 
°cw  cause  of  action  and  could  have  been  engrafted  on  the 
^'iginal  declaration  at  all,  the  statute  of  limitations  ran  from 
^■^ctime  that  the  cause  of  actitm  accrue<l  up  to  the  time  timt 
*"C  amendment  was  filed.  If  it  was  not  a  new  cause  of  ac- 
"On  >^e  do  not  see  how  it  could  vary  the  substance  of  the  ori- 
P^ial  declaration  so  as  to  prevent  the  judgment  rendered  on 
^  declaration  from  making  a  case  of  res  adjiuliccita^  and 
*"U8  concluding  the  plaintiffs.  In  any  event,  we  think  the 
**e  with  the  defendant,  the  charge  of  the  court  right  and 
^verdict  in  accordance  with  the  law  and  the  testimony. 
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recoverable,  yet  their  amount,  as  a  fact,  may  be  considered  in  estimating 
the  magnitude  of  the  alleged  outrage  by  defendant. 
6.  Expenses  of  setting  the  stock  aside  as  exempt  under  the  homestead  and 
exemption  laws,  are  not  recoverable  as  damages. 

Landlord  and  tenant.  Torts.  Distress  warrant.  Dam- 
ages. Before  Judge  Crawford.  Troup  Superior  Court. 
^Wember  Term,  1875. 

Reported  in  the  opinion. 

W.  W.  Turner;  Ferrbll  &  I^ngley,  for  plaintiffs  in 
error. 

Speee  &  Speer;  Albert  H.  Cox,  for  defendant. 

Bleckley,  Judge. 

A  landlord  sued  out  distress  warrant  against  his  tenants  for 
''eiit,  aiy[l  had  the  same  levied  upon  their  goods.  The  affidavit 
^pou  which  the  warrant  issued  showed  on  its  face  that  the  rent 
^"sis  not  due,  but  alleged  that  the  tenants  were  seeking  to  re- 
move their  goods  from  the  premises.  The  goods  consisted  of  a 
stock  in  trade,  and  they  remained  some  weeks  in  the  custody 
*^*    the  sheriflT,  who  advertised  them  for  sale  under  the   levy. 
^  ti»  defendants  procured  them  to  be  set  apart  by  the  ordinary 
^'^  ^^xeinpt  property  under  the  homestead  and  exemption  laws, 
^*^*l  the  sheriff*  surrendered  them  as  the  result  of  that  proeeed- 
'^S*    Thereupon,  the  tenants  commenced  their  action  against 
"^  landh>rd  for  suing  out  the  distress  wjirrant  maliciously  an<l 
^^Uiout  probable  cause,  and  for  having  the  same  levied,  al- 
^ing  Id  the  declaration,  that  the  landlord's  affidavit,  in  so 
*^r  aa  \i  charged  them  with  seeking  to  remove  their  goods 
^*t>oti  the  premises,  was  untrue ;  and  making  divers  averments 
^  to  damages,  etc. 

At  the  trial,  the  presiding  judge  non-suited  the  plaintiffs, 
*«o  ground  of  the  motion  for  non-suit  being  that  the  action 
^^  prematurely  brought,  it  not  appearing  that   the  distress 
^**>nmfc  prooeediogs  were  at  an  end. 
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hat  proceedings  are  pending  on  the  distress  warrant? 
cord  discloses  none.     The  property  seized  has  been 
:I  and  surrendered.     No  second  levy  has  been  made,  and 
irranf,  if  still  alive,  has  ceased  to  be  active.     The  law 
^  no  provision  for  contesting  any  distress  warrant  direct- 
fxcept  by  replevying   the  goods :  Code,  section   4083. 
Te  there  are  no  goods  to  replevy,  no  contest  is  possible. 
fhereff>re,  all  proceedings  which  have  taken  place  on   the 
.ress  warrant  are  not  ende<l,  there  is  no  way  to  end  them. 
cy  have  reached  a  point  where  they  must  endure  till  time 
all  be  no  more,  or  until  some  new  statute  shall  be  passed 
move  them  forward  and  terminate  their  existence. 
But  it  is  said  that  the  tenants  could  have  replevied,  and, 
>y  ailiduvit,  made  an  ii^sue  for  trial  by  the  proper  court,  and 
that  not  having  done  so  while  the  levy  was  i)ending,  they  vol- 
untarily waived  their  opportunity  to  lay  a  foundation  for  the 
present  action.     If  this  argument  were  sound  it  would  not 
prove  that  proceedings  are  still  pending,  but  only  th^t  a  cer- 
tain possible  proceeding  never  took  place.     But  we  cannot 
sanction  the  doctrine  that  if  a  landlord  maliciously  and  with- 
out probable  cause,  levies  a  distress  warrant  ui)on  his  tenant  he 
is  fc»rever  secure  against  an  action  for  damages,  unless  the  ten* 
ant  will  contest  his  claim  at  the  cost  of  giving  security  for  th 
eventual  condemnation  money.     The  Code  does  not  proviJ 
for  litigating  the  warrant  on  any  other  terms.     A  mere  aff 
davit  disputing  the  rent  will  not  do;  the  proi)erty  must ' 
replevied,  and  in  order  to  replevy  the  eventual  condemnati 
money  must  be  secured.     This  being  so,  if  the  tenant  is  f 
al)le  to  give  the  security  he  is  at  the  mercy  of  the  landh 
However  groundless  the  claim,  the  proj>erty  must  sell; 
if  it  be  true  that  no  action  for  malicious  and  unfounded 
can  be  brought  unless  the  sale  is  arrested,  the  tenant  is  ' 
out  remedy.     Such  a  rule  of  law  as  this  would  imply 
gain  recognition  only  by  being  vouched  upon  incout 
authority. 

2.  Distress  warrant,  considered  as  a  suit,  is  both  beg 
and  end.     It  is,  of  itself,  final  process,  and  has  no  |k 
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in  any  court:  34  Oeorgia  Reports,  178.  It  stands  to  a  suit 
pro|>er  as  a  guerrilla  to  a  regulac  soldier,  or  as  a  privateer  to 
a  ship  of  the  line. 

3.  What  has  l>eeu  said  in  reference  to  resisting  a  distress 
warrant  by  any  means  at  all,  even  upon  the  hard  condition  of 
securing  the  cre<iilor,  applies  to  a  warrant  issuing  for  rent 
claimed  to  be  due.     The  Code  seems  to  provide  literally  for 
no  other  case.      Its  language  is  (section  4083,)  ''that  the 
party  distrained  may  in  all  cases  replevy  the  pi*operty  so  dis- 
trained by  making  oath  tiial  the  sum,  or  some  part  thereof, 
distraiuet)  for  is  not  due,  and  give  security  for  the  eventual 
condemnation  money,"  etc.     The  oath  here  prescribed  would 
not  fit  a  proceeding  where  the  rent  wasavowetlly  not  yet  due. 
If  the  tenant  had  no  point  to  make  on  the  amount  of  the 
rent,  but  simply  on  the  alleged   j)uri)ose  of  removing  his 
goods  from  the  premises,  could  he  vary  the  affidavit  accord- 
ingly?    In  view  of  a  decision  of  this  court  long  ago  made, 
excluding  the*  defense  of  set-off  because  not  covere<l  by  the 
verbiage  of  the  statute,  a  doubt  might  well  be  entertained  on 
this  question  :  23  Georgia  ItcporttSy  43. 

4,  5,  6.  The  court  made  certain  rulings  upon  the  admiissi- 
bility  of  testimony,  which  we  dispose  of  as  indicated  in  the 
liead  notes. 

Wo  express   no   opinion  on  other  elements  of  the  ease 
further  than  to  say  that  we  think  the  jury  ought  to  have 
l)«eu  allowed  to  pass  upon  the  facts,  under  proper  instructions 
froni  the  bench  as  to  the  law. 
Judgment  reversed. 


^^^  Dalton  and  Mouganton  RAir.ROAD  Company 
^  a/.,  plaintiffs  in  error,  vs,  Henry  T.  McDaniel  et  al., 
^ftndants  in  error. 

■  Equity  will  compel  the  payment  of  a  sufficient  per  cent,  of  unpaid  stock 
"'^"Scribed,  to  pay  the  debts  of  a  corporation ;  and  a  bill  brought  against 
™*  stockholders  to  that  end  is  the  proper  remedy. 
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2.  The  fact  that  the  stockholders  agree  in  their  contract  to  pay  such  per 
cent,  as  the  directors  shall  call  for,  does  not  change  the  remedy  and  re* 
quire  the  creditors  to  apply  for  a  mandamus  against  the  directors  to  do 
their  duty  under  the  contract ;  the  remedy  in  equity  is  more  complete,  and 
is  the  only  appropriate  and  adequate  remedy,  where  the  bill  alleges  that 
the  directors  refuse  to  call  in  and  collect  the  stock  subscribed,  and  also  that 
many  stockholders  arc  insolvent,  and  some  dead,  and  some  beyond  the  jn> 
risdiction,  and  that  the  debts  are  of  various  amounts  and  due  to  many 
creditors ;  the  powers  of  a  court  of  equity  to  adjust  all  the  equities,  audit 
the  debts,  and  fix  the  per  cent,  upon  the  solvent  stock  necessary  to  pay  the 
debts,  arc  peculiarly  adapted  to  the  exigencies  of  just  such  a  case. 

3.  Process  which  commands  the  attendance  of  the  defendants  at  court  on  a 
certain  day,  under  penalty  of  the  law,  is  valid ;  service  of  the  bill  by  pri- 
vate persons  with  afhdavits  annexed,  verifying  such  service,  is  legal ;  and 
if  such  process  and  service  were  irregular,  such  irregularity  would  be 
cured  by  appearance,  demurrer  and  answer. 

4.  After  defendants  are  fully  heard  on  demurrer  to  the  whole  bill,  and  the 
demurrer  for  want  of  equity  has  been  overruled,  and  the  answers  have 
been  filed,  and  the  case  has  gone  to  an  auditor  and  his  report  has  been 
filed  and  excepted  to,  and  the  case  is  pending  on  the  exceptions,  it  is  too 
late  to  move  to  dismiss  the  bill. 

Equity.  Process.  Service.  Corporations.  *  Stockholders. 
Mandamus.  Practice  in  the  Superior  Court.  Before  Judge 
McCuTCHEN.  Whitfield  Superior  Court.  October  Term, 
1875. 

Keported  in  the  opinion. 

Johnson  &  McCamy  ;  Shumate  &  Williamson  ; 
H.  Brooker  ;  William  Phillips  ;  R.  F.  Lyon,  by  M< 
Cay  &  Trippe,  for  plaintiffs  in  error. 

D.  A.  Walker;  W.  K.  Moore;  T.  R.  Jones,  for 
feudants. 

Jackson,  Judge. 

This  bill  was  brought  by  H.  T.  McDaniel  in  behalf    ef 
himself  and  many  others,  who  were  duly  made  imrties  com- 
plainants, as  creditors  of  the  Dalton  and  Morganton  Rai/- 
road  Company,  to  compel  Samuel  M.  Carter  and  a  great  roaijf 
others,  amounting  to  several  hundred,  stockholders  of 
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coDipany,  to  pay  in  a  sufficient  amount  of  the  stock  subscribed 
by  them,  to  satisfy  certain  judgmental  and  debU  Avhich  said 
company  owed  complainants.  The  bill  alleged  that  the  said 
McDaniel  had  obtainc<1  judgment  for  $3,404  17,  besides  in- 
terest and  costs,  on  which  execution  had  i.ssued  with  a  re- 
turn of  nuUa  bona  thereon ;  that  said  corporation  had  ceased 
to  work  for  two  years  and  had  abandoned  all  eflTorts  to  carry 
out  the  objects  of  its  incor|)oration,  and  that  it  had  no  prop- 
erty except  the  8ul)Scriptions  for  the  capital  stock,  and  which 
subscriptions  the  directors  refused  to  call  and  collect  in,  be- 
cause they  are  unwilling  to  force  the  subscribers  to  pay  the 
dtbts  of  the  cor]>oration. 

They  set  out  the  contract  in  writing  by  which  said  stock- 
holders had  agreed  to  pay  from  $1,000  00  to  $100  00  each, 
in  such  installments  as  might  be  assessed  from  time  to  time 
l)y  the  directors,  provitled  they  were  not  called  upon  for  ever 
thirty-five  per  cent,  of  the  amount  subscribed  per  annum. 
That  all  of  the  sums  subscribed  are  now  due,  that  some  of  the 
subscribers  are  dead,  some  are  unable  to  pay,  and   that  the 
burden  must  fall  on  those  able  to  pay,  and  all  are  made  de- 
fendants to  equalize  this  burden  according  to  equity.     That 
the  directors  have  called  for  only  twenty- five  per  cent,  of  the 
amount,  and  all  they  have  collected  has  been  paid  out  to 
others,  leaving  complainants  unpaid. 

The  prayer  is,  that  they  may  be  compelle<l  to  pay  such  a 
P^^  cent  as  shall  be  necessary  to  pay  the  dcbt^  of  the  corpor- 
ation. 

The  gubiKiena  required  the  defendants,  under  penalty  of  the 

*aw,  to  appear  at  the  superior  court   of  Whitfield  county  on 

the  first  Monday  in  April  next,  to  answer  the  bill,  and  abide 

"*e  decree,  or  in  default  the  court  will  proceed  as   to  justice 

ehall  appertain. 

Witness,  Hon.  C.  D.  McCuthen,  judge  of  said  court,  dated 
^  of  January,  1874,  and  attested  by  the  clerk. 

The  service  of  this  bill  was  acknowledged  by  many  of  these 

defendants;  others  seem  to  have  answered  by  counsel  ;  others 

^.^    ^'^^^  served,  some  by  the  sheriff,  and  others  by  private  per- 
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sons,  with  affidavits  of  service  duly  attached  to  the  bill  and 
subpcena. 

At  the  return  term  of  the  bill,  to-wit:  at  the  April  term, 
1874,  an  agreement  was  entered  of  record,  that  the  defend- 
ants, pending  negotiations  for  settlement  and  the  adjustment 
of  equities  between  the  counties  interested,  should  have  until 
the  October  term,  1874,  to  demur  and  answer,  and  that  said 
October  term  be  considered  as  the  appearance  term  of  the  bill. 
This  agreement  was  signed  by  counsel  for  the  complainants, 
and  for  the  stockholders  of  Fannin  county,and  Gilmer  county, 
and  the  stockholders  generally. 

At  said  October  term  a  demurrer  was  filed  to  the  said  bill 
by  all  the  stockholders  who  had  been  served,  or  had  ac- 
knowledge! service,  upon  the  grounds :  First.  That  it  did  not 
ap[>ear  that  any  of  the  defendants  resided  in  Whitfield  nor  in 
what  county  they  did  reside;  second,  that  the  bill  was  im- 
properly brought  against  defendants  jointly ;  third,  because 
the  bill  is   multifarious;   fourth,  that   the    charter  requires 
the  directors  to  call  in  the  stock  aud  the  contract  obligates  the 
defendants  only  to  obey  such  call,  and  therefore  the  court  hi 
no  right  to  assess  the  per  cent,  that  defendants  shall  pay 
fifth,  because  complainants  have  a  complete  remedy'at  law^ 
sixth,  that  their  private  property  and  persons  are  not  liab 
for  these  debts ;  and  seventh,  because  there  is  no  equity   ^j 
the  bill. 

The  presiding  judge  having  been  a  stockholder,  but  havi  vi| 
assigned  his  stock,  it  was  agreed  that  he  should  preside.  T^hii 
demurrer  was  overruled,  the  bill  being  amended  so  as  tosL^ov 
the  jurisdiction  of  the  court. 

At  the  April  term,  1875,  an  auditor  was  appointed,  who 
made  his  report  at  the  October  term  of  the  same  year,  an- 
swers having  been  filed  by  many  of  the  defendants — all,  it 
seems,  who  had  been  served — before  the  apj)ointment  of  said 
auditor.     The  report  of  the  auditor  was  entered  on  the  mw- 
utes,  and  parties  aIlowe<l  time  to  except  thereto.  i 

Amendatory  answers  were  filed  at  the  same  term  by  many  ' 
of  the  defendants^  and  a  return   of  non  est  inventus  tosde 
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nunc  pro  tunc  by  the  sheriff  of  Whitfield  county  as  to  defend- 
ants not  served.  Defendants  moved  at  the  same  term  to  dis- 
miss the  bill :  First,  for  want  of  equity ;  second,  because  there 
is  no  legal  subpoena ;  third,  because,  there  is  no  legal  service. 
The  court  overruled  the  motion  to  dismiss;  at  the  same  time 
defendants  excepted  to  the  master's  report  u{)on  substantially 
the  same  grounds  as  the  motion  to  dismiss ;  the  court  over- 
ruled these  exceptions,  and  error  is  assigned  here  on  the  re- 
fusal to  dismiss  on  the  three  grounds  above  set  out. 

1,  2.  We  think  that  there  is  equity  in  this  bill :  Code,  sec- 
tions 3367,  1688,  1946;  8  Georgiu  Reports,  486;  35  Ibid., 
170;  4  Ibid.,  319;  3  Ibid.^  449.  It  is  not  necessary  to  ap- 
ply for  a  mandamus  to  comi>el  the  directors  to  call  in  and 
collect  a  sufficient  amount  of  the  stock  to  pay  these  debts. 
The  remedy  by  bill  in  equity  is  easier  and  more  complete. 
^Vitli  its  power  to  appoint  an  auditor  or  master  in  chancery 
to  audit  the  amount  of  the  debts  of  the  corporation  in  gross 
and  the  debt  due  to  each  creditor,  to  ascertain  the  number  of 
Mockholders  solvent  and  insolvent,  the  j)er  cent,  necessary  to 
^  paid  by  each  stockholder  in  proportion  to  his  stock,  it  is 
perfectly  clear  that  complete  justice  can  be  better  administered 
to  every  creditor  and  to  each  solvent  stockholder  by  a  court 
^f  equity  than  by  any  other  form  of  procedure.  It  will  pre- 
vent a  multiplicity  of  suits,  save  costs,  and  give  speedy  and 
effectual  relief.  Principle,  therefore,  and  sound  reason  accord 
^**th  authority  that  equity  will  grant  relief  in  all  such  cases 
^  this  at  bar :  Ang.  on  Corp.,  602,  603, 611 ;  8  Georgia  lie- 
PoHs,  492. 

3.  We  think  the  process  sufficient.  It  requires  the  de- 
teiidants  to  appear  at  the  court  at  a  certain  day  and  under  a 
^tain  penalty,  to  answer  the  bill  and  abide  the  decree,  and 
"*i8  we  think  answers  every  purpose  for  which  process  is 
■'^med.  We  think  the  service  upon  the  defendants  or  their 
^cknowlwlgment  of  service  also  sufficient.  If  there  be  any 
irregularity  it  is  all  cured  by  appearance  and  answer :  Code, 
.^ons  4177,  3335.  Indee<l,  this  would  cure  even  the  ab- 
■***« of  process:  Code,  section  3335;  21   Georgia  Reports, 


196         SUPREME  COURT  OF  GEORGIA. 


The  Georgia  Railroad  and  Banking  Company  vs.  Goldwire. 

384 ;  25  Georgia  Reports,  646.  Besides,  if  the  service  were 
defective  because  all  the  defendants  have  not  I)eeu  served  and 
brought  in,  the  rerae<ly  is  by  invoking  an  order  of  the  court 
to  have  them  served,  if  necessary  parties,  and  not  by  motion 
to  dismiss  the  bill. 

4.  Indeed,  at  this  late  stage  of  the  case,  afler  all  these  agree- 
ments of  counsel,  time  allowed  to  answer  or  demur,  answers 
filed,  reference  to  auditor  and  his  report  in  and  excepted  to, 
and  the  demurrer,  both  to  the  jurisdiction  and  for  the  want  of 
equity,  overruled  by  the  court,  it  would  be  anything  but 
equity  to  dismiss  this  bill.  From  the  very  nature  of  the  case, 
the  number  of  stockholders,  their  different  residences  and 
changes  of  residence,  the  death  of  some,  and  insolvency  of 
others,  it  would  be  very  difficult  to  bring  all  before  the  court ; 
and  therefore  the  statute — Code,  section  3367— enacts,  that  in 
just  such  cases  suit  may  be  instituted  and  judgments  obtained 
against  such  as  the  creditors  may  elect  to  proceed  against 
without  making  all  parties.  In  every  view  that  we  ai*e  able 
to  take  of  the  case  under  the  law,  we  see  equity  with  the  com- 
plainants and  affirm  the  judgment  of  the  court  below  over- 
ruling the  motion  to  dismiss  the  bill. 

Judgment  affirmed. 


The  Georgia  Railroad  and  Banking  Company,  plain- 
tiff in  error,  vs.  John  C.  Goldwire,  defendant  in  error. 

1.  a  railroad  employee,  injured  while  on  duty  in  connection  with  the  running 
of  the  cars,  can,  if  free  from  fault  himself,  recover  from  the  company  for 
the  negligence  of  co-employees  in  the  same  service. 

2.  The  verdict  ifi  the  present  case  was  not  contrary  to  law,  if  the  jury  be- 
lieved the  conductor  negligent  and  the  plaintiff  free  from  negligence ;  and 
the  evidence  in  support  of  the  verdict  is  not  so  weak  as  to  require  Uii» 
court  to  overrule  the  judge  below  in  refusing  a  new  trial.     He  used  his 
legal  discretion  without  abusing  it. 

Railroads.    Master  and  servant.    New  trial.    Before  Judg9 
Babtlett.   Morgan  Superior  Court.    September  Terni^  1875  ^ 
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Re|)orted  in  the  opinion. 

BiLLUPS  &  Brobston,  fur  plaintiff  in  error. 

A.  G.  &  F.  C.  Foster,  for  defendant. 

Bleckley,  Judge. 

Goldwire,  the  plaintiff  below,  was  injured  while  coupling 
the  cars,  in  the  line  of  his  duty,  as  ''train  hand  "  in  tiie  em- 
ployment of  the  railroad  company.  The  jury  rendered  a  ver- 
dict in  his  favor  for  $2,000  00  damages.  The  company 
moved  for  a  new  trial,  the  grounds  of  the  motion  being  that 
the  verdict  was  contrary  to  evi^lencc  and  to  the  charge  of  the 
wurt.    The  motion  was  overruled. 

1.  The  injury,  if  imputable  to  the  com2)any  at  all,  was  caused 

hy  the  negligence  of  the  conductor  or  the  engineer  (one  or 

h'ith)  engaged  upon  the  same  train  of  cars,  and  therefore  about 

*hesanie  business  with  the  plaintiff.     They  were  his  fellow 

^fvaiiLs.     For  this  reason  it  is  contended  that  there  could  be 

J^o  recovery.     Sections  2083  and  2202  of  the  Code  are  relied 

^l*on.    Under  these  sections  it  is  insisted  that  only  such  em- 

J)loyec8  can   recover  as  cannot   {)ossibly  control  those  who 

^'^Oulij  exercise  care  and  diligence  in  the  running  of  trains. 

^fe  said,  in  argnmcnt,  that  a  "train  hand''  can  control  thecon- 

^'Uctorand  the  engineer  by  reporting  them  for  neglect  of  duty. 

"^he  evidence  shows  that  the  conductor  is  in  command  of  the 

,  *^iii,  and  that  both  the  engineer  and  the  train  hand  are  sub- 

•'^t  to  his  control.     They  take  their  orders  from  him  while 

"   are  on  duty  together.     Indirect  control,  by  informing  or 

sporting  to  common  superiors,  is  not  a  very  effective  re- 

.    ^tce  against  the  negligence  or  misconduct  of  a  co-employee 

'*^Ve8ted  with  this  direct  control.     But  the  two  sections  cit^d 

^  not  exhaust  the  law  contained  in  the  Code  applicable  to 

**^«  subject.    Sections  3033  and  3036  are  to  be  considered 

^^^;  and  they,  we  think,  declare  in  unmistakable  terms,  that 

^y  employee  who  is  free  from  feult  can  recover  for  the  negli- 

8^ce  of  any  other  employee,  without  respect  to  whether  the 
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two  are  engaged  about  the  same  business  or  not.  This  is  the 
invariable  rule  that  holds  between  railroad  companies  and 
their  employees  under  our  Code. 

2.  If  the  jury  believed  from  the  evidence  that  the  injury 
was  occasioned  by  the  conductor's  n^ligence,  especial ly,  and 
that  the  plaintiff  was,  himself,  without  fault,  their  verdict  was 
not  contrary  to  law  or  to  the  charge  of  the  court.  There  was 
certainly  evidence  tending  to  establish  these  facts,  and  we  can- 
not say  that  it  was  insufficient.  It  was  weighed  by  the  jury, 
and  the  judge  who  presided  at  the  trial  was  content  to  let  the 
verdict  stand.  Unless  there  was  some  abuse  of  his  discretion, 
we  should  not  interfere ;  and  it  seems  to  us  that  no  abuse  of 
it  appears. 

Judgment  affirmed. 


E.  P.  WiLLTS  et  al,  plaintiffs  in  error,  V8,  John  McGoug 

&  Company,  defendants  iu  error. 

A  vendee  who  has  himself  warranted  to  his  vendor  cannot  recover  agai&'Sit 
the  latter  for  a  breach,  nor  can  he  transmit  to  another  the  right  so  to  re- 
cover by  conveying  the  land  with  covenant  of  warranty. 

Warranty.     Vendor  and  purchaser.     Before  Judge  Jajcss 
Johnson.     Muscogee  Superior  Court.     May  Term,  1876. 

Reported  in  the  opinion. 

Ingram  &  Crawford,  for  plaintiffs  in  error, 

PEABODY&  Brannon,  for  defendants. 

Jackson,  Judge. 

This  was  an  action  of  covenant  for  breach  of  warranty  of 
title  to  land.     The  facts  were  that  Abercrombie  sold  to  Leon- 
ard with  warranty,  Leonard  sold  to  McGough  &  Company 
with  warranty,  taking  bond  for  titles  when  he  paid  tbcin     I 
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money  loaned,  and  when  the  debt  was  paid^  McGongh  & 
Company  conveyed  back  to  I-ieonard  with  warranty,  and  then 
Leonard  sold  to  plaintiffs  with  warranty.  While  Abercrora- 
bie  was  in  possession,  judgments  were  obtained  against  liim, 
under  wliicli  the  land  was  sold  and  the  plaintiffs  were  evicted. 
The  court  charged  the  jury  that  under  this  state  of  facta  the 
plaintiils  were  not  entitled  to  recover;  thereupon  the  jury 
found  for  defen<lants,  and  the  error  assigned  is  the  charge  of 
the  court. 

The  plaintiffs   could   recover  if  Ijconard  could.     Could 
Leonard  recover  from  the  defendants?     They  hehl  his  war- 
ranty and  lie  lield  theirs.     If  he  recovered  from  them,  they 
coiiLl  immediately  recover  back  from  him;    and  hence  the 
law,  as  well  as  common  sense,  would  not  allow  I^eonard  to 
recover  from  McGough  &  Company.     But  if  Leonard  could 
not  recover  from  McGough  &  Company,  his  feoffee,  Willis 
&  Comi)any,  could  not,  for  th^^y  hold  his  warranty  and  stand 
in  his  shoes.    He  could  not  trnnsmit  to  another  a  right  w..  <  h 
he  <li(l  not  possess  himself.     This  case  is  controlletl  by  that 
of  Fields  vs.    WiUingham  et  aly  49   Georgia  Reports,  345, 
^'Inch  rules  that  Leonard  could  not  recover  under  the  facts 
»^ei'e,  and  that  of  Martin  vs.  Gordon,  24  Gem^gia  Reports, 
^33,  winch  rules  that  no  subsequent  vendee  from  Leonard 
^uld  ill  sueh  a  case  recover.     We  therefore  think  the  charge 
^""i^t  and  the  venlict  right ;  and  as  this  controls  the  case,  it 
**  ^'uneecssary  to  consider  the  other  point  made  in  respect  to 
*"c  transaction  l^etween  Leonard  and  McGough  being  only  a 
mortgage, 
uudgnient  afiSrmed. 


^AKKs  &  Brother,  plaintiffs  in  error,  vs.  Charles  A. 

Besser,  defendant  in  error. 

"**  Code  (section  2781)  declares  that  upon  no  bills  or  notes,  except  those 
**^  for  negotiation  or  intended  to  be  negotiated  at  a  chartered  bank, 
'^  notice  or  protest  be  held  necessary  to  charge  the  indorser ;  there- 
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fore,  a  note  payable  on  its  face  **  at  the  bank  of  Banks  &  Brother,"  which 
bank  is  not  chartered  but  simply  a  private  banking  ofEce,  is  not  subject  to 
notice  or  protest  in  order  to  charge  the  indorser. 

Promissory  notes.  Indorsement.  Protest.  Before  Judge 
Knight.  Lumpkin  Superior  Court.  September  Term, 
1875. 

Banks  &  Brotiier  brought  complaint  against  Besser  as  in- 
dorser on  a  note  payable  *'at  bank  of  Banks  &  Brother." 
The  defendant  pleaded  the  absence  of  protest  for  non-pay- 
ment and  notice  to  him  thereof.  On  demurrer  the  court  re- 
fused to  strike  this  plea,  and  plaintiffs  excepted. 

WiER  Boyd,  for  plaintiffs  in  error. 

W.  P.  Price  ;  C.  D.  Phillips,  for  defendant. 

Bleckley,  Judge. 

Is  the  indorser  l)ound,  without  notice  and  protest,  on  a  note 
payable  at  a  private   banker's  office  or  unchartered  bank^ 
The  Code,  section  2781,  answers  in  thq  affirmative,  and  sucl^. 
has  been  tlie  law  of  the  state  ever  since  the  act  of  1826   <s 
Cobb's  Digest,  594;  4  Georgia  ReporUf,  101. 

It  was  argued  that  because  all  banks  and  bankers  are 
by  the  United  States  (Revised  Statutes,  U.  S.,  673,)  ami 
cause  all  wlio  engage  in  similar  business  are  alike  declar* 
banks  or  bankers  by  the  act  of  congress,  our  Code  on  the  si 
ject  is  no  longer  of  force  in  its  original  meaning,  and  that   stli 
banks  and  bankers  are  now  to  be  considered  as  operating  «jiii- 
der  United  States  laws  equivalent  to  a  legal  ciiarter  by  fcFiat 
government.     We  cannot  accept  this  theory  as  correct,     mie 
Uniteil  States  government  has  not  made  every  private  banker 
a  chartered  bank,  nor  attempted  it.     It  has  defined  banks  etnd 
bankers  and  taxed  them,  and  it  has  created  certain  banks  hf 
adopting  a  general  banking  system.     Whether  these  last  are 
to  hfi  held  as  chartered  banks  within  the  substantial  intend 
and  meaning  of  section  2781  of  the  Code,  is  not  now  before 
us  for  decision.    Most  probably  they  should  so  be  ooimdered, 
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but  there  may  be  difficulties  even  in  going  that  far:  See  Cory 
w.  The  State,  55  Oeoi'gia  Rejxytis,  236. 

Another  ruling  made  at  last  tenn^  in  the  case  of  Dalton  CHty 
Company  vs.  Haddock^  54   Georgia  RepoaiSy  584  touching 
days  of  grace  is  to  be  reconciled  with  the  present  one  by  no- 
ticing that  the  note  involve<l  in  that  case  was  not  payable  at 
a  bank  or  banker's   of  any  kind.     The  decision  itself  was, 
therefore,  correct,  whether  the  reasoning  on  which  it  was  based 
was  so  in  its  full  extent  or  not.     It  may  be  that  grace  is  to 
be  allowed  on  notes  payable  at  private  banking  offices ;  but 
on  such  notes  indorsers  arc  bound  without  notice  or  protest, 
for  we  cannot  possibly  affirm  that  private  bankers  are  char- 
iertd  5anJb,  and  unle&s  we  could  go  that  far  it  would  be^  as 
wethiuk,  in  direct  conflict  with  the  Code  to  require  either  no- 
lice  or  protest,  in  order  to  charge  indorsers.     We  reverse  the 
judgment,  confining  ourselves  to   tlie  only  question  which 
wems  to  have  been  directly  dccideil  by  the  court  below.     Al- 
though the  question  of  discharge  by  indulgence  was  in  the 
pleadings  and  was  argued  here  by  counsel,  it  is  plain  from  the 
bill  of  exceptions  that  it  was  not  passed  uj)on  either  by  the 
w«rt  or  jury.     We  prefer  to  let  that  branch  of  the  case  be 
tned  in  the  circuit  court  before  acting  upon  it  here. 
Judgment  reversed. 


•  .''1 


Caroline  Cottingham,  plaintiff  in  error,  vs.  William  J. 

Weekes,  defendant  in  error. 

"'^iow  may  recover  for  the  homici'^'e  of  her  husband,  whether  the  homi- 
^ae  be  the  act  of  a  natural  or  arlifioial  person,  or  tlic  result  of  intention  or 
'^nainal  negligence. 

Husband  and  wife.      Tcw'fe.     Homicide.      Before  Judge 
•^E8  Johnson.    Talbot  Superior  Court.    September  Term, 

**ported  in  the  opinion. 

^01-  LVI.  14. 
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W.  A.  Little,  by  brief,  for  plaintiff  in  error. 

James  Johnson;  Blandford  &  Garrard ;  J.  M.  Ma- 
thews; E.  H.  WoRRiLL,  for  defendant. 

Jackson,  Judge. 

Caroline  Cottingham,  widow  of  James  D.  Cottingham,  de- 
ceased, brought  suit  against  William  J.  Weekcs  for  the  unlaw- 
ful killing  of  iier  husband.     The  declaration  was  demurred 
to  on  the  ground  that  no  right  of  action  existed  in  case  of  the 
homicide  of  the  husband  in  favor  of  the  wife,  exce[>t  against 
railroad  companies  which,  by  negligence,  cause<i  the  death  of 
deceased.     The  single  question  is,  does  the  right  of  action  ex- 
ist in  all  cases.     The  act  of  1850,  Cobb's  Digest,  page  476, 
gave  to  the  legal  representative  of  the  decease<l  the  right  t 
sue  for  damages  in  such  cases,  aud  that  act  applies  generally- 
to  all  persons  guilty  of  homicide.     The  Code  gave  the  righk  ^ 
to  sue  to  the  widow  in  lieu  of  the  legal  representative  of  d^« 
ceased:  Code,  2371.     By  reference  to  our  reports  it  will  l>e 
seen  that  the  question  was  mooted  whether  the  act  appliec* 
at  all  to  railroad  companies.     It  was  held   that  it  did:  24 
Georgia  Repoiia,  362;  but  this  ruling  did  not  restrict  t/ie 
general  right  in  other  cases  and  against  other  defendants.    It 
simply  applied  and  extended  against  corporations  as  artificial 
persons,  a  right  of  action  which  the  statute  gave  against  per- 
sons generally,  and  which  nobody  doubted  existed  by  the 
terms  of  the  act  against  all  natural  persons.     Nor  does  the 
act  of  1855-6  take  away  this  right   of  action  against  nat- 
ural persons  guilty  of   homicide.     It  extends  the  right  to 
cases  against  railroads  eo  nomine  and  restricts  the  right  of  re- 
covery to  certain  persons;  to  the  widow  first;  if  no  widow, 
to  the  children ;  if  none,  then  to  the  legal  representative:  Acts 
of  1855-6,  page  155.     Section  2971  of  the  Code  is  as  broaJ 
as  the  English  language  can  make  its  provisions ;  nor  is  i^ 
restricted  by  section  2972.    That,  in  terms,  a[)plies  to  U^ 
less  than  homicide^  because  the  plaintiff's  ordinary  care  is  ftl' 
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Iiicled  to;  but  here  the  plaintifT  is  the  wife^  and  tlie  husband, 
\i-  Ii  ose  care  alone  could  have  prevented  the  homicide,  is  dead. 
It    may,  indeed,  qualify  too  the  guilt  of  railroad  cH^mpanirs  and 
ot  1 1  ers;  but  it  cannot  at  all  affect  the  general  scope  of  section 
29  "71,  which  we  think,  by  its  plain  terms,  embraces  all  [UTpe- 
trsi  tors  of  murder  or  manslaughter.     Wiiile  the  context  may 
pfoperly  be  referred  to  in  order  to  ascertain  the  meaning  of 
doiabtful  wordd  or  terms,  yet  where  the  words  are  plain  and 
the   terms  clear,  and  in  their  ordinary  signification   give  a 
^^glit,  tiiat  right  should  not  be  narrowed  by  a  resort  to  the 
context;  and  while  stitutes  should  be  construed  in  pari  via- 
*<^'"'"c,  especially  in  the  same  Cinle,  yet  the  plain  meaning  of 
o^e  paragrapii  should  not  be  distorted  by  a  resort  to  another 
Varagraph,  i)articularly  where  both  can  be  so  const ruetl  that 
ooth  may   stand  in  their  obvious   sense.     Section  2971    of 
our  Code  gives  the  right  of  action  in  all  cases  of  homicide;- 
^<x;tion  2972  refers  by  its  terms  to  torts  less  than  homicide 
^hen  the  party  plaintiff  is  the  injured  j^erson,  and  by  con- 
*itructiou  and  analogy  and  reason  to  homicides  by  railroads, 
Specially  where  negligence  is  always  an  element,  and  to  other 
^^*^^  of  homicide  where   criminal    negligence  might   have 
^iised  death,  and  where  the  doctrine  of  contributory  negli- 
gence may  arise.     In  view  of  the  act  of  1850,  altered  by  tiie 
Code  only  in  so  far  as  the  \vidow,  and  if  she  be  dead  the 
^>il(lren  are  ma<le  the  plaintiffs  instead  of  the  legal  represen- 
**vesof  the  murdered  man,  we  feel  confident  that  the  court 
^^  in  sustaining  the  demurrer  and  dismissing  the  action. 
Let  the  judgment  be  reversed. 


i»  ■ 


.':-   - 


^'  A.  Cohen,  plaintiff  in  error,  vs.  Joseph  Prater,  de- 
fendant in  error. 

"*  nnlorsee  of  a  note  containing  no  negotiable  words,  is  chnrgeable 
*>th  notfte  of  aU  defects  in  tke  consideration,  although  he  takes  it  before 
^^  and  for  value.  The  negotiable  paper  which  is  not  subject  to  such  a 
^^^1  in  the  hands  of  a  dona  fide  indorsee,  is  paper  which  the  parlies 
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render  negotiable  as  a  part  of  their  express  contract,  and  not  such  as, 
wanting  negotiable  words,  the  statute  alone  renders  negotiable  for  the  pur- 
pose of  passing  the  legal  title  and  enabling  the  indorsee  or  assignee  to  sue 
in  his  own  name. 

Promissory  notes.     Indorsement.     Notice.     Before  Judge 
EiGE.     Hall  Superior  Court.     September  Term,  1876. 

Re[)orted  in  the  opinion. 

EsTES  &  Boyd  ;  W.  U.  Garrard,  for  plaintiff  in  error. 

J.  F.  Langston,  for  defendant. 

Bleckley,  Judge. 

Is  a  note  containing  no  negotiable  words,  transferred  bj  in- 
dorsement before  due,  the  indorsee  paying  value  and  having 
no  actual  notice  of  any  defect  in  the  consideration,  subject,  iik. 
his  hands,  to  the  defense  of  failure  of  consideration  ?     Thi^ 
was  the  only  question  argued,  counsel  waiving  all  others  pre- 
sented by  the  reconl. 

It  is  conceded  that  prior  to  the  Code,  negotiable  words  i 
the  paper  itself  were  necessary,  even  to  enable  the  indoreee  1 
sue  in  his  own  name:  1  Kelly ^  77,  237.     The  Code,  it  Is  co 
tended,  altered  this  rule  of  law,  not  only  so  far  as  to  make 
indorsement  or  assignment  pass  title,  but  pass  it  free  from  si.1 
defenses  that  could  not  be  set  up  against  negotiable  pai>c 
proper.     All  the  sections  of  the  Code  supposed  to  bear  in  VLVk^^ 
wise  on  the  subject  will  now  be  examined.     Section  2244  cle- 
clares:     ''All  choses  in  action  arising  upon  contract  may    le 
assigned  so  as  to  vest  the  title  in  the  assignee,  but  he  takes  it, 
except  negotiable  securities,  subject  to  the  equities  existing 
between  the  assignor  and  debtor  at  the  time  of  the  assignraeuf, 
and  until  notice  of  the  assignment  is  given  to  the  person  lia- 
ble." This  plainly  alters  the  prior  law  as  to  passing  title :  See 
44  Georgia  Reports,  636 ;  but  not  necessarily  any  further,  be- 
cause the  words,  ''negotiable  securities,"  as  here  used,  may  he 
used  in  the  restricted  sense  in  which  they  were  employed 
prior  to  the  Code.    The  presumption  is  that  way :  34  Oio^ 
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Repoits,  249  ;  47  Ibid.,  679;  42  Ibid.,  596.  Section  2639 
lares:  **  The  bona  fide  purchaser  of  a  negotiable  paper  not 
honored,  will  be  protecte<I  in  his  title,  though  the  seller  has 
le."  There  is  no  change  here.  This  was  the  law  Ijcfore, 
e  2  Kelly,  92;  22  G€<»'gia  Reports,  246;  25  Ibid.,  546,)  and 

spirit  and  reason  of  the  section  will  harmonize  rather  bet- 
with  the  old  meaning  of  "  negotiable  [)ai)er''  than   with 

new  meaning  supposed  to  be  introduced  by  the  Code, 
lion  2773,  which  is  under  the  head  of  ''  negotiable  instru- 
nts,  and  how  transferred/'  defines  a  bill  of  exchange;  and 

nest  section,  which  is  under  the  same  head^  defines  a 
tmissory  note. 

Both  these  definitions,  it  will  be  seen,  as  if  the  codifiers 
)t  in  mind  the  heading  of  the  article,  apply  to  negotiable 
Is  and  notes  pniper;  that  is,  bills  and  notes  with  optirative 
;otiablc  wonls  in  the  instruments  themselves.     Here  are 

definitions:  "A  bill  of  exchange  is  an  order  by  one  per- 
i,callcil  the  drawer  or  maker,  to  another,  called  the  drawee 
acceptor,  to  jwiy  money  to  another,  (who  may  be  the  (Iniwtr 
nself,)  calle<l  the  payee,  or  his  order,  or  to  the  Iwarcr."  "  A 
jraissory  note  is  a  written  promise  made  by  one  or  more  to 
y  to  another,  or  order,  or  bearer,  at  a  specified  time,  a  spe- 
ic  amount  of  money,  or  other  articles  of  value."  The  next 
^tion,  2775,  is  in  these  words:  "  A  promissory  note  is  nego- 
hle  by  indorsement  of  the  payee  or  hoMer;  or,  if  payable 

bearer,  by  transfer  and  delivery  only.  The  maker  may  re- 
"aia  the  negotiability  thereof  by  expressing  such  intention 

the  bo<ly  of  the  instrument,"  Both  these  provisions  have 
en  law  ever  since  1799,  as  will  be  seen  by  rcfiTiing  to  1 
cfljf,  237,  cited  above,  if  we  construe  a  negotiable  promis- 
fy  note  to  be  such  a  note  as  has  just  been  defined  in  the 
■^ceding  section,  that  is,  one  payable  *'  to  another,  or  onler, 
'  bearer."  It  is  no  late  thing  for  such  notes  t^)  be  tnuisfer- 
^le  in  the  precise  manner  here  laid  down ;  and  the  act  of 
'99  allowed  the  very  same  restraint  on  negotiability,  by  ex- 
*M  declaration  of  intention,  which  is  allowed  here  and  in 
«&m  2777. 
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odd  of  negotiable  pai>cr  is  thus  given  us  in  negoti- 
iS  and  notes;  and  the  manner  of  negotiating  notes  is 
ed.     In  all  this  we  discover  no  departure  from  the 
.     There  is  certainly  no  express  change  in  the  old  law 
;hat  bilk  of  exchange  are  negotiable,  or  how  tbey  are  to 
;otiated.     The  section  winch  defines  a  bill  (sec.  2773,) 
completing  the  definition,  adds:   ''If  the  payee  or  a 
r  transfer  the  bill  by  indorsement,  he  then  becomes  the 
rscr/'     This  is  all  which  the  Code  anywhere  says  about 
;)tiating  bills  of  exchange,  except  in  grouping  them  with 
missory  notes,  in  section  2776,  which  section  is  an  impor- 
it  one  in  this  discussion,  and  reads  as  follows:  ''AH  bonds, 
et^ialtics,  or  other  contracts  in  writing  for  the  payment  of 
ioney,  or  any  article  of  property,  and  all  judgments  and 
xetHitions  from  any  court  in  this  state,  are  negotiable  by  in- 
dorsement or  written  assignment,  in  the  same  manner  as  bills 
of  exchange  and  promissory  notes.    No  indorsement  or  assign- 
ment nee<l  l>e  under  seal."     The  wonls,  "in  the  same  manner 
as  bills  of  exchange  and  promissory  notes,''  are  suggestive  of 
a  standanl  of  negotiability  dependent  on  negotiable  words  iui 
the  instrument.     The  note  pronounced  negotiable  is  of  thct. 
character,  consequently  the  bond,  the  specialty,  or  otiicr  com? 
tract  in  writing,  ought  to  be  so  too.     This  view  harmonize 
with  the  construction  placed  in  1  Kelly,  237,  on  the  kindo 
words  used  in  the  act  of  1799.     It  is,  however,  eml)arras9 
by  the  presence  in  this  section  of  judgments  and  executio 
which  are  always  without  negotiable  words;  but,  while 
feel  the  embarnussment,  we  think  it  a  much  lighter  one  tl 
would  be  encountered  by  holding  that  a  section  adheriof 
closely  to  the  act  of  1799  was  intended  to  carry  a  meanin 
opposite  to  what  had  early  been  declared  by  this  court  at 
true  construction  of  that  act.     If  the  Code  had  meant  t 
stroy  all  distinction  between  paper  payable  to  A  or  ordei 
jMiper  payable  to  A  simply,  why  did  it  not  do  so  in  e 
terms  ?     As  to  judgments  and  executions,  though  tl 
called  negotiable  in  this  section,  it  certainly  cannof 
any  sense  which  raises  them  to  any  dignity  higher  tl 
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which  they  before  emjoyecl.  They  are  still  subject  to  all 
prior  equities:  Code,  section  3597.  Sections  2785  to  2789, 
inclusive,  touching  the  rights  of  holders,  will,  on  comparison 
with  the  old  law,  be  found  to  be  free  from  novelty.  The 
entire  article  may  be  read  without  any  new  sense  of  the 
phrase,  '^negotiable  instruments,''  being  called  for  or  thought 
of. 

Only  one  more  section  seems  sufficiently  pertinent  to  de- 
mand consideration,  and   that  is   section  3471,  which  limits 
pleas  of  total  or  of  partial  failure  of  consideration  to  cases 
''between  the  original  parties  to  the  contract,  or  their  privies 
or  as-signees,  wliose  title  has  been  acquired  with  notice,  actual 
or  constructive,  or  by  operation   of  law."     This  section  is  in 
accord  with  section  2244  and  witii  the  long  recognized  law,  if 
all  purchasers  of  paper  not  in   terms  negotiable,  are  held  to 
buy  at  their  peril,  and  to  be  chargeable  constructively  with 
notice  of  any  and  all  defects  and  equities  that  originate  prior 
totlioir  purchase.     The  want  of  negotiable  words  on  the  face 
of  the  paper,  should  put  purchasers  on  inquiry,  and  if  they 
iail  to  discover  defen<>es  that  exist,  it  is  their  own  misfortune. 
Our  conclusion  is,  that  title  may  pass  under  the  Code  which 
could  not  pass  before,  and  in  that  loasc  sense,  there  may  be 
DOW  a  class  of  negotiable  paper  which  before  was  not  calleil 
negotiable  in  any  sense ;  that,  however,  the  strict  and  proper 
sense  of  negotiable  paper,  is  paper  containing  within  itself 
operative  words  of  transfer,  the  same  character  of  pai)er  calle<l 
Dutiable  before  the  adoption  of  the  Co<le ;  and  that  the  law 
of  defense,  in  respect  to  failure  of  consideration,  etc.,  is,  in 
substance,  the  same  now  as  it  was  aforetime.     There  is  some 
indication  of  an  opposite  view  in  the  reasoning  of  Judge  Mc- 
Cay,  in  50  Georgia  Reports,  109 ;  but  as  the  note  in  that 
^*^  contained  negotiable  words,  that  part  of  his  reasoning 
^M  not  necessary  to  the  judgment  of  the  court.     Such  a  note 
^uld  carry  with  it  a  mortgage  given  to  secure  it,  as  is  shown 
•y  tlie  authorities  which  he  cites. 
Judgment  affirmed. 


208         SUPREME  COURT  OF  GEORGIA. 

McElvcn  et  al.  vs.  Sloan  &  Company. 

GfiOBOE  E.  McElven  et  aL,  plaintiffs  in  error,  r«.  A.  M. 
Sloan  &  Company,  defendants  in  error. 

The  fact  that  a  deceased  father,  who  was  discharged  in  bankruptcy  from  the 
payment  of  his  debts,  and  who  died  insolvent,  owed  a  promissory  note  in 
1856,  without  more,  docs  not  im].)ose  upon  the  sons  such  a  strong  moral 
obligation  to  pay  that  old  note,  so  discharged  in  bankruptcy,  as  to  become  t 
good  consideration  to  support  a  new  note  given  by  the  sons  for  the  prind- 
pal  of  the  old  note. 

Promissory  notes.  Consideration.  Parent  and  child.  Be- 
fore  Judge  Wright.  Mitchell  Superior  Court.  May  Terra, 
1875. 

Reported  in  the  opinion. 

B.  B.  Bower;  D.  A.  Russell;   O.  G.  Gurley,  fo*r 
plaintiffs  in  error. 

Fleming  &  Rutherford,  by  Jackson  &  Lumpkin,  ft>'r 
defendants. 

"'^♦'^KSON,  Judge. 

~ -»'l     4' It  A     t'wtrrk    \lr*V.\%r£kVka     Ark 
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It  will  be  seen  that  the  whole  question  is  whether  the 
&ct8  make  out  a  good  cousideration  in  law  to  support  the 
note,  or  whether  it  is  nudum  pactum  and  void.     In  other 
words,  are  the  sons  morally  bound  to  pay  the  debts  of  a  bank- 
rupt, deceased,  and  insolvent  father,  who  left  no  estate  to  come 
into  their  hands?     It  wouM  certainly  be  quite  honorable  for 
sons  to  do  so;  it  would  evince  a  high  tone  of  venation  for 
their  father,  a  very  nice  and  delicate  sense  of  honor  in  them- 
selves, but  we  hardly  think  that  a  strong  moral  obligation 
rests  upon  them  to  do  so.     The  Code  declares  that  "a  good 
consideration  is  such  as  is  founded  on  natural  duty  and  affec- 
tion, or  on  a  strong  moral  obligation :"  Code,  section  2741. 
If  this  note  had  been  given  for  medical  services  rendered  the 
deceased  parent,  or  for  his  support  or  clothing,  or  for  some 
similar  l)enefaction  rendere<l  to  him,  either  or  any  such  con- 
sideration we  think  would  amount  to  natural  duty  and  affec- 
tion, and  would  also  lay  a  strong  moral  obligation  ut)on  the 
sons  to  reimburse  the  benefactor  of  the  parent,  and  would 
support  such  a  promise  to  pay.     If  these  sons  had  received  a 
share  of  their  father's  estate  at  the  time  the  original  note  was 
given,  and  had  thus  obtained  some  of  his  property  on  which 
the  credit  had  been  given  the  father,  we  are  disposed  to  think 
that  such  fact  might  lay  a  strong  moral  obligation  upon  them 
to  do  something  to  pay  the  old  note  or  a  part  thereof,  and 
^ould  thus  support  a  new  promise  to  pay.     But  the  naked 
^'lestion  here  is  this — are  the  sons  of  a  father  who  has  been 
^^scharged  in  bankruptcy  and  left  no  estate  at  all  at  his  death, 
^^^  who,  80  far  as  the  record  discloses,  never  gave  these  sons 
***y  of  the  property,  on  the  strength  of  which  credit  was  given 
^cfether,  are  they  under  so  strong  a  moral  obligation  to  pay 
^cfiither^s  debts  from  which  he  was  discharged  in  bankruptcy, 
•*  to  support  a  promise  to  pay  those, debts  without  the  slight- 
^  benefit  passing  to  themselves?     We  have  been  cited  to  no 
**>thority  to  sustain  the  affirmative  of  this  proposition,  and 
^  bavc  found  none  ourselves,  and  therefore  we  shall  rule 
^•t  the  court  below  erre<l  in  striking  defendant's  plea.     How 
^^  Qiay  be  on  another  trial^  what  additional  facts  may  be  shown 
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in  the  way  of  moral  obligation  to  support  this  promise  we  do 
not  know;  but  if  tlie  facts  set  up  in  the  plea  be  truiB,  and  if 
the  plaintiffs  cannot  show  something  else  to  strengthen  the 
case,  we  think  the  facts  make  such  a  ease  as  will  prevent  re- 
covery for  the  plaintiffs  and  protect  the  defendants  in  resisting 
the  payment  of  the  note. 

Let  the  judgment  be  reversed. 


Martin  L.  Shealy,  plaintiff  in  error,  vs.  William  L 

Toole,  defendant  in  error. 


1.  A  plea  is  demurrable  which  alleges  the  pendency  of  a  garnishment,  wit 
out  saying  in  whose  favor  or  for  what  amount.     Such  a  plea  is  dcfecti\- 
not  only  in  form  but  in  substance,  and  though  amendable,  if  not  amende 
it  should  be  stricken  on  general  demurrer. 

2.  AVhen  there  is  no  plea  before  the  court  to  which  the  evidence  offered  ^^  ^ 
apply,  the  evidence  should  be  rejectctl. 

3.  The  pendency  of  a  garnishment  is  not  a  good  plea  in  bar  to  a  suit  aga.\r^ 
the  garnishee  by  his  own  creditor;  but  it  affords  equitable  ground  iF5 
moulding  the  judgment  so  as  to  stay  execution  for  so  much  of  the  deV>t  s 
ought  to  be  held  up  until  the  garnishee  is  set  free  from  the  gamishTn«?ii, 
proceeding.  Interest  and  costs  are  also  matters  for  equitable  adjudicatioi^ 
when  proper  issues  as  to  the  same  are  made  by  the  pleadings. 

4.  When  a  contract  is  usurious  on  its  face  no  plea  of  usury  is  necessary. 

5.  At  the  date  of  the  note  sued  upon,  the  legal  rate  of  interest  was  seven  j>cr 
cent,  per  annum,  and  a  contract  for  more  than  ten  per  cent,  was  void  as  to 
the  excess ;  therefore  the  undertjiking  in  the  note  itself  to  pay  interest  at  two 
per  cent,  per  month  was  usurious,  and  a  verdict  for  interest  at  that  rate 
was  contrary  to  law. 

6.  A  contract  signed  on  a  note  by  the  maker  in  these  terms :  "  In  consequetice 
of  the  attached  note    *     *    not  being  paid  at  maturity,  I  hereby  prom'* 
and  agree  to  pay  two  per  cent,  interest  per  month  until  said  note  is  paid, 
is  nudum  pactum.     The  past  default  of  the  debtor,  or  past  forbearance  of 
the  creditor,  could  not  be  a  consideration  for  a  contract  to  increase  the  la** 
ful  rate  of  interest  which  the  note  bore  when  executed,  although,  in  ^ 
meantime,  all  restrictions  upon  conventional  interest  had  been  removed  of 
statute.     The  agreement  recited  does  not  stipulate  for  future  indulgence* 
forbearance,  or  import  an  undertaking  by  the  creditor  to  grant  any. 

7*  When  a  contract,  on  its  face,  is  without  consideration  and  there  is  no  con- 
sideration established  by  the  evidence,  the  contract  cannot  be  cnforccdi  «• 
though  want  of  consideration  be  not  pleaded. 
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S.    The  defendant  must  know  at  hU  peril  what  is  set  out  in  the  co]>y  nott 
nexed  to  the  declaration.     He  cannot  claim  after  trial  to  have  newly 
covered  a  stipulation  overlooked,  and  urge  his  ignorance  of  it  as  caust 
a  new  trial :  J4  Georgia  Reports^  no. 

Pleadings.  Evidence.  Garnishment.  Usury.  Contrac 
I^onsidcration.  New  trial.  Before  Judge  Clark.  Sumt 
■Superior  Court.     October  Adjourned  Term,  1874. 

Report  unnecessary. 

John  R.  Worrill,  for  plaintiff  in  error. 

Fort  &  McClesky,  for  defendant. 

Bleckley,  Judge. 

This  was  complaint  in  the  short  statutory  form,  on   two 
notes  dateil  in  December  1872,  and  due  on   February  1st, 
1  873.    A  copy  of  each  note  was  annexed  to  the  dec^hiration, 
I II eluding  the  wortls  "  due  interest  at  two  per  cent,  per  mouth." 
tJ|)oii  each  note  >vas  an  undertaking  signed  by  the  maker,  un- 
let date  of  March  26th,  1873,  sub.stantially  in  the  terms  set 
^*it  in  the  6th  head-note  to  this  opinion.     A  copy  of  each  of 
^^cseumlertakings  was,  with  the  copy  notes,  annexed  to  the 
declaration. 
There  was  a  plea  of  the  general  issue,  and  one  of  partial 
s^yment,  but  none  of  asury  or  of  want  of  considemtion.   Tlie 
^fendant  filed  a  special  [)lea  that  he  was  garnished,  and  that 
^6 garnishment  was  still  pending;  but  failc<1  to  allege  who 
6  plaintiff  in  garnishment  was  or  what  amount  he  cjaimed. 
lis  plea  was  demurred  to  generally,  and  was  stricken  by  the 
irt 

Uthe  trial,  the  defendant  offered  in  evidence  the  record  of 
garnishment  proceeding,  and  it  was  rejecte<l.     The  judge 
god  the  jury  that  if  there  was  evidence  of  a  contract  to 
nterest  at  two  jHir  cent.  |>er  month,  they  might  find  inter- 
that  rate;  and  the  jury  so  found.     There  was  no  evi- 
of  consideration  for  the  agreements  dated  in   March^ 
than  tliat  expressed  therein. 
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DrxcAX  McLouonLiK,  plaintiff  in  error,  vs.  Margaret  A. 

King,  defendant  in  error. 

When  the  afTulavit  of  foreclosure  of  the  lien  of  the  owner  of  a  saw  mill,  was 
lost,  and  the  court  refused  to  continue  the  case  on  the  jjround  of  its  loss, 
but  gave  ample  time  for  the  establishment  of  a  C(»i)y,  and  put  the  plaintiff 
on  Icrnj."*  to  establish  the  copy  by  a  day  certain,  and  the  plaintiff  did  not 
csta^ii*ih  the  copy,  nj)r  ask  for  more  time,  nor  show  when  he  could  estab- 
\\A\  it.  the  issue  to  be  tried  bcinji;  the  sufficiency  of  such  affi«lnvit : 

I/(U,  that  this  court  will  not  control  the  court  beli>w  by  reversing  its  judg- 
ment of  dismissal  of  plaintiff's  case. 

Practice  in  the  Superior  Court.     Before  Judge  Wright. 
Decatur  Superior  Court.     May  Term,  1875. 

Keported  in  the  opinion. 

Bower  &  Crawford,  for  plaintiff  in  error. 

Fle>[ing  &  RuTHERi-x^RD,  by  Jacksox  &  Lumpkin,  for 
defendant. 

Jacksox,  Judge. 

The  plaintiff  foreclosed  his  lien  as  saw-mill  owner  against 
<lifciulant  for  lumber  furnished.  T1\\q  fi.  fn.  was  levied,  and 
the  defendant  made  an  affidavit  of  illegality  on  various 
grounds,  among  them  upon  the  ground  that  the  affidavit  of 
foreclosure  di<l  not  set  out  the  facts  ne<*es.sary  in  law  to  con- 
^^ilute  a  lien.  Wlien  the  case  was  called,  the  defendant 
'^Joved  to  continue  on  the  ground  that  the  affidavit  of  fore- 
^'0!«ure  was  lost;  the  court  refused  to  continue  for  the  term, 
"^it  set  the  case  down  for  trial  on  Wedncsdav  of  the  next 
^^k,  and  recpiire<l  the  plaintiff  to  have  a  copy  of  his  affida- 
^'t  establisheil  by  that  time  on  the  iXMialty  of  having  the  case 
"'sniis.ied.  On  the  day  appointed  the  copy  affidavit  was  not 
*tablished,  and  the  case  was  dismissed.  The  only  reason 
*^igned  for  its  non-establishment  was  that  the  attorneys 
^ulil  not  remember  its  terms;  no  further  time  was  asked, 
^^  did  the  counsel  state  when  tiie  copy  could  be  established ; 
^«i  the  contrary^  if  they  could  not  remember  the  terms  of  the 
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affidavit  then,  it  seemed  doubtFuI  if  they  ever  could.  Tlie 
older  the  transaction  became,  the  less  likelihood  of  remember- 
ing it  would  there  be.  The  affidavit  was  essential  to  a  proper 
understanding  and  adjudication  of  the  case;  the  issue  made 
by  defendant  was  its  insufficiency ;  a  copy  ought  to  have  been 
made;  time  enough  was  allowed  the  counsel  to  make  it;  no 
further  time  was  asked ;  no  prospect  held  out  that  it  would 
be  established  in  the  future;  and  we  therefore  think  the 
court  could  do  nothing  else  than  to  dismiss  the  case. 
Judgment  affirmed. 


D.  R.  Adams  &  Son,  plaintiffs  in  error,  va,  Z.  B.  Reid  etal^ 

executors,  defendants  in  error. 

Where  an  executor  takes  the  note  of  one  member  of  a  firm  which  was  ^^  -i 
dcbted  t(^his  testator  on  a  deposit  account,  with  a  note  on  a  third  persoite. 
collateral  security,  in  payment  of  such  indebtedness,  if,  at  the  time,  for    -^."1 
benefit  of  the  estate  and  done  in  good  faith,  the  original  indebtedness^ 
discharged. 

Administrators  and   executors.     Payment.     Partnersti  i  ] 
Before  Judge  Bartlett.     Putnam  Sui)erior  Court, 
tember  Term,  1875. 

Reported  in  the  decision. 

W.  F.  Jenkins,  for  plaintiffs  in  error. 

Thomas  G.  Lawson,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs  as  the  execu- 
tors of  Alexander  Reid,  deceased,  against  the  defendantSy  bs 
partnei*s,  to  recover  the  balance  of  a  sum  of  money  alleged  to 
be  due  by  defendants,  as  bankers,  on  deposits  made  with  them 
by  their  testator  in  his  lifetime.  To  this  action  the  defendanto 
pleaded  that  the  debt  had  been  paid  and  satisfied,  by  one  of 
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the  jwrtiiers,  D.  R.  A<lams,  giving  his  note  therefor  to  Z.  B, 
Reiily  one  of  the  executors,  after  the  testator's  de«ith,  and  that 
there  hail  been  a  novation  of  the  original  contract.     On  the 
trial  of  the  case  the  jury,  under  the  charge  of  the  court,  found 
a  vertlict  for  the  plaintiffs  for  the  sum  of  $575  82  with  inter- 
est.    The  defendants  made  a  motion  for  a  new  trial  on  the 
several  grounds  therein  set  forth,  which  was  overruled  by  the 
court,  and  the  defendants  excepted. 

It  appears  from  the  evidence  in  the  record,  that  on  the  13th 
of  November,  1872,  D.  K.  Adams  made  and  delivered  his 
clue-bill  to  Z.  B.  Reid,  executor,  for  the  sum  of  $575  82,  and 
also  delivered   to  him  a  note  on  Carswell,  payable  to  him, 
A^dams,  as  collateral  security,  who,  at  the  time  of  the  trial, 
'^"ds  shown  to  be  insolvent,  but  was  solvent  at  the  time  the 
Mote  was  taken  by  the  executor.     The  evidence  in  the  record, 
as    to  whether  the  due-bill  was  taken  in  full  payment  of  the 
^*^'fct,  was  conflicting.     The  defendants  requestetl  the  court  to 
^listrge  the  jury,  in  substance,  that  if  the  due-bill  was  made 
^*^<1  delivere<l  by  D.  R.  Adams  to  Z.  B.  Reid,  executor,  as  pay- 
'^^nt  and  settlement  of  the  debt  sued  for,  under  an  agreement 
^^  thai  eflect,  that  then  they   should  find  for  the  defendants, 
^•^<1  also  requested  the  court  to  charge  that  if  the  due-bill  was 
S^venfor  the  balance  of  the  debt  sued  for,  originally  due  by 
^ -  R.  Adams  cfe  Son,  under  an  agreement  with  the  executor 
^*^  receive  the  same  in  lieu  of  the  debt  sued  for,  leaving  out 
"*o  other  partner,  then  it  was  a  novation  of  the  original  con- 
^'^ct,  and  they  should  find  for  the  defendants,  which  requests 
^^€jre  refused,  but  to  the  contrary  thereof,  the  court  charged 
«ie  jury  "that  if  they  believed,  from  the  evidence,  that  the 
^*aiin  sued  on  was  a  debt  due  by  D.  R.  Adams  &Son  to  Alex- 
ander Reid,  at  the  time  of  his  death,  then  the  court  charges 
y^U  that  the  executors  of  Alexander  Reid  could  not  legally 
**^pt  the  note  of  D.  R.  Adams  in  payment  of  siud  claim, 
^ithout  first  obtaining  an  order  from  the  ordinary  having 
^  Jl    jurisdiction  of  said  estate,  authorizing  them  to  do  so.'^     This 
«iarge  of  the  court,  in  view  of  the  evidence  contained  in  the 
^^  -.  I    '^*^,  was  error.     The  evidence  does  not  show  that  there  was 


216         SUPREME  COURT  OF  GEORGIA. 

Bennett  z's.  Brown. 

any  attempt  to  compromise  the  debt  due  by  the  defendants  to 
the  plaintifife'  testator,  as  contemplated  by  the  2537,  2538  and 
2539  sections  of  the  Code.     The  alleged  agreement  recc^nized 
the  full  amount  of  the  debt  claimed  to  be  due;  there  was  no 
proposition  made  or  accepted,  to  reduce  it  in  any  way  for  the 
purpose  of  eficcting  a  settlement  thereof     The  question  in  the 
ease  was  whether  the  executor,  with  a  full  knowledge  of  the 
fiict  that  the  defendants  were  partners,  agreed  to  take  D.  B. 
Adams'  note,  with  Carswell's  note  as  collateral  security,  in 
payment  of  the  debt,  and  whether  that  arrangement  at  the 
time  it  was  made,  was  for  the  benefit  of  the  estate  ?     If  the 
taking  of  D.  K.  Adams'  note,  with  Carswell's  note  as  col- 
latteral  security,  by  the  executor  in  payment  of  thedebt,  was 
in  good  faith,  and  was  for  the  benefit  of  the  estate  at  tha^ 
time,  then  the  executor  would  be  protected,  and  the  payment; 
be  good,  otherwise,  it  would  not  be:     Toller's  Law  ofEic-^ 
ecutors,  374.     The  charge  of  the  court  excluded  from  tl^^ 
considenftion  of  the  jury  this  view  of  the  case,  and  for  th^^^ 
reason,  we  reverse  the  judgment  overruling  the  motion  for    ^ 
new  trial. 

Judgment  reversed. 


James  M.  Bexnett,  plaintiff  in  error,  vs.  George  A.  BroW2^, 

defendant  in  error. 

1.  A  bill  of  review  will  be  sustained  where  the  whole  scope  and  object  of  tli« 
original  bill  was  to  charge  certain  defendants  against  whom  no  decre* 
passed,  and  where  it  would  be  a  great  strain  of  language  to  constroe  ti* 
original  bill  as  contemplating  or  warranting  any  such  relief  as  was  grante»f 
separately,  against  another  defendant,  the  only  one  decreed  against,  Bnd 
the  one  who  now  brings  the  bill  of  review, 

2.  While  mere  irregularities  afford  no  ground  for  a  bill  of  review,  glaring  ^ 
fects,  such  as  omitting  a  proper  interlocutory  judgment  taking  the  WU  />'* 
confesso^  and  such  as  not  signing  up  the  final  decree  by  the  chancellor«  W 
by  the  complainants  solicitor,  will  be  regarded,  in  aid,  at  least,  of  »•'"*' 
8tantial  ground  like  that  mentioned  above. 

3.  When  a  bill  of  review  is  brought,  and  there  appears  to  be  good  csBic  ftr 
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reversing  the  decree,  the  enforcement  of  the  decree  by  levy  and  sale  ^nll 
be  enjoined  until  the  hearing  on  review. 

Equity,     Bill  of  review.     Before  Judge  Clark.    Sumter 
County.     At  Chambers.     February  25tli,  1876. 

Bennett  filed  his  bill  against  Brown^  praying  that  a  decree 
rendered  in  favor  of  the  latter  against  liim^  on  a  bill  filed  in 
Siimter  superior  court  against  Furlow,  Price  &  Furlow,  to 
which  he  had  subsequently  been  made  a  party,  should  be  va- 
cateilj  and  that  the  sale  of  certain  property  levied  on  under 
tlie  execution  issued  on  such  decree  should,  in  the  meantime, 
be  enjoineil.  The  grounds  alleged  for  the  vacation  of  such 
decree  were,  in  brief,  as  follows: 

1st.  Because  there  were  neither  allegations  in  such  bill 
charging  complainant  with  any  liability  to  defendant,  nor  any 
prayer  for  relief  as  against  him. 

2d.  Because  there  was  neither  process  attached  to  said  bill 
nor  appearance  on  the  part  of  any  of  the  defendants. 

3d.  Because  such  decree  was  sigtitKl  by  counsel  and  not  by 
the  court. 

4th.  Because  the  verdict  upon  which  the  decree  purports  to 
have  been  enteretl,  was  rendered  on  October  15th,  1872,  whilst 
eaid  decree  was  dated  March  8th,  1873,  more  than  four  days 
*fter  the  adjournment  of  the  court. 

Complainant  further  alleged  facts  showing  that  he  was  not 
indebted  to  defendant  at  the  time  of  the  filing  of  the  aforesaid 
hill  or  when  such  decree  was  rendered. 

The  ordinal  bill,  the  proceedings  upon  which  are  sought  to 
"* reviewed,  presented,  in  substance,  the  following  facts: 

Complainant,  George  A.  Brown,  shows  that  on  October  1st, 
^855,  one  James  M.  Bennett,  of  said  county,  (Sumter,)  owned 

*  negro  girl,  which  he  mortgsiged  to  complainant  to  secure  an 
indebtedness  of  $500  00.  The  negro  was  sul)sequently  turned 
^*^  to  John  V.  Price,  a  member  of  tlie  firm  of  Furlow,  Price 

*  Piirlow,  who  took  the  same  with  full  notice  of  the  afore- 
W  mortgage.    Bennett  was  indebted  to  the  aforesaid  firm, 

,  ^-  H   ^  Ufore  the  delivery  of  the  negro  to  Price,  the  latter  had 
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>u1tc(I  with  complainant  as  to  the  mortgage  aforesaid,  and 
o  the  best  means  of  securing  the  payment  of  both  debts, 

eu  it  was  suggested  by  complainant  that  Price  had  best 

ce  possession  of  sucli  slave  to  prevent  her  being  run  off. 

;ice  then  represented  that  he  thought  an  arrangement  could 
3  made  by  which  Bennett  would  turn  over  all  his  assets  to 
im  or  to  his  firm,  in  which  case  such  firm  would  take  an  as- 
ignment  of  tlie  aforesaid  mortgage  and  give  their  acceptance 
:br  the  amount  of  complainant's  claim.  Furlow,  Price  & 
Furlow  did  take  a  bill  of  sale  to  a  stock  of  goods  owned  by 
Bennett  to  secure  (he  amount  due  them,  but  subsequently, 
without  the  consent  of  complainant,  gave  up  such  stock  to 
secure  other  creditors.  They  then  claimed  the  aforesaid  n 
gro  under  a  bill  of  sale  or  mortgage,  which  they  said  they  ha 
obtained  from  Bennett  prior  to  the  execution  of  the  mortgag^^ 
to  complainant.  Possession  of  said  negro  was  yielded 
Price  with  the  understanding  that  he  would  secure  both 
the  aforesaid  claims  with  that  and  other  proi>erty  which 
was  to  obtain  from  Bennett.  Complainant  foreclosed 
mortgage,  and  on  January  5th,  1856,  execution  issued,  L>'^7^ 
the  negro  was  not  to  l)e  found.  Price  informed  the  shfeT'I/T 
that  he  had  been  suspecting  something  of  the  kind,  and  th 
the  negro  was  out  of  the  state.  He  has  placed  such  slave 
yond  the  reach  of  the  execution.  Furlow,  Price  &  Furlonir 
pretend  that  the  negro  belongs  to  them  under  the  aforesA.  id 
bill  of  sale,  but  complainant  charges  that  if  there  be  any  siL<3li 
instrument  it  is  void  as  a  secret  lien,  and  that,  if  a  mor 
it  has  lost  its  priority  from  failure  to  record  the  same.  Co 
plainant  prays  discovery  and  the  writ  of  subpce^xa  to  be  ^31-- 
rected  to  Furlow,  Price  &  Furlow. 

The  bill  was  filed  on  February  9th,  1856,  and  on  the  sa.*^"*® 
day  service  was  acknowledged,  and  "copy  process"  wai"^^^ 
by  each  of  the  members  of  Furlow,  Price  &  Furlow.      ^  ^ 
process  of  any  kind  was  attached. 

On  Septemlxjr  9th,  1856,  it  was  onlered  by  the  court  th^^ 
complainant  have  leave  to  amend  by  making  Bennett  a  \yo,rty 
defendant. 


/ 
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IThe  entries  on  the  docket  w^re  as  follows : 

•'September  adjourned  term,  1856.    Order  to  perfect  ser- 

'September  adjourned  term,  1857.     Order  to  plead,  an- 
and  demur." 

*' Verdict  taken  on  bill  pro  confeaso.  October  term,  I860, 
h.  ppeale<1  by  consent." 

^'Continued.  April  terra,  1867.  October  adjourned  term, 
8  €8.    Continued." 

•'Bill  dismissed  as  to  Furlow,  Price  &  Furlow,  and  decree 
s   to  Bennett.    October  term,  1872." 

On  October  15th,  1872,  a  verdict  was  rendered  in  favor  of 
rurlow,  Price  &  Furlow,  and  against  Bennett  for  $500  00, 
v'ith  interest,  ''he  being  in  default." 

A  decree  in  the  form  of  a  common  law  judgment,  signed 

t>y  complainant's  solicitors,  was  entered  on  Marcl)  8th,  1873. 

To  the  execution  issued  on  this  decree,  Bennett  filed  an 

aiB<lavit  of  illegality,  which  was  decided  adversely  to  him. 

He  then  moved  to  set  aside  the  decree  and  it  was  ruled  to  the 

contrary  by  the  court.     He  now  files  his  bill  for  review  and 

injunction. 

Tbe  injunction  was  refused,  and  he  excepted. 

GuERRY  &  Son,  for  plaintiff  in  error. 

^*  A.  Hawkins  ;  N.  A.  Smith,  for  defendant. 

Bleckley,  Judge. 

The  object  of  this  bill  is  to  vacate  a  decree  made  on  a 
ronner  bill,  and,  in  the  meantime,  to  enjoin  the  enforcement 
^*  that  decree  by  the  sale  of  property  now  under  levy.  The 
^^llor  refused  the  injunction  prayed  for,  and  that  is  the 
^r  complained  of. 

^he  former  bill  was  by  Brown  against  Furlow,  Price  & 
^nrlow.  Bennett,  the  complainant  in  the  present  bill,  was 
^®  a  party  defendant  to  that  bill  by  amendment.  He 
^»  appeared  or  made  any  defense.    The  case  lingered  in 
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court  for  a  loDg  time.  It  was  commenced  in  1856,  and  in 
1873  the  jury  rendered  a  verdict  in  favor  of  Furlow,  Price  & 
Furlow.  Tlie  same  verdict  found  against  Bennett  $500  00, 
with  interest  and  cost.  On  that  verdict  no  decree  was  signed 
by  the  chancellor,  but  the  complainant's  solicitors  entered  up 
a  decree  in  the  usual  form  of  a  judgment  at  common  law, 
signing  it  themselves,  in  favor  of  their  client.  Brown,  against 
the  defendant,  Bennett.  On  that  decree  execution  was  issued, 
and  the  same  being  levied  on  Bennett's  property,  he  filed  an 
affidavit  of  illegality.  That  was  decided  against  him.  He 
then  moved  to  set  aside  the  decree,  and  that  was  decided 
against  him :  See  Broxon  vs.  Bennett,  55  Georgia  Reports^ 
189.  He  is  now  here  with  a  bill  of  review,  and  the  question 
is  whether  he  has  found  his  right  remedy  at  last,  or  whether 
he  is  witiiout  remedy. 

1.  The  whole  scope  and  purpose  of  the  original  bill  was  to 
charge  Furlow,  Price  &  Furlow.     They  had  received  an 
run  off  a  negro  girl  belonging  to  Bennett,  on  which  Brow 
had  a  mortgage  for  $500  00,  Bennett  being  his  debtor  fo  -m 
that  sum.     The  mortgage  had  been  foreclosed,  but  too  late  ti  ^: 
be  levied,  the  negro  not  being  accessible.     That  was  Browi^^^ 
grievance.      He  did  not  complain  that  Bennett  had  doi^  m 
aught  that  was  wrong  or  contrary  to  good  faith.     On  tli  ^ 
contrary,  he  alleged  in  his  bill  tliat  he  (Brown)  himself  ha<:5 
suggested  to  Price  to  take  the  negro,  and  that  Price  acqu  &  - 
esced  in  the  suggestion ;  and  that  when  Price  received  tl"m.  e 
negro  he  did  so  with  the  understanding  that  it  was  to  seciiBcr-e 
Brown's  claim  as  well  as  the  claim  of  Furlow,  Price  &  Fu 
low.     It  turned  out  that  Price  did  not  carry  out  this  arrang 
ment,  but  claimed  title  to  the  negro  for  his  firm,  and  put  L 
out  of  the  reach  of  Brown's  mortgage.     Bennett  was  im 
vent,  and  Brown's  bill  alleged  that  his  only  remedy  was 
equity.     Surely  his  case  required  no  decree  in  equity  agai*-''^^ 
Bennett.     It  was  not  a  suit  on  the  debt,  with  a  view  to  p  ^>^* 
ting  that  into  judgment  against  Bennett.    The  amount  of  ^b^ 
debt  is  stated  in  the  bill,  but  there  is  no  further  description  ^^ 
it,  except  by  the  date  of  the  mortgage.    The  bill  does  no^ 
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say  how  or  for  what  the  debt  was  contracted,  whether  it  was 
by  note  or  aocount,  or  when  it  became  due.     Tlie  bill,  then, 
as  against  Bennett,  cannot  be  considered  as  a  suit  to  recover 
the  debt.     Neither  can  it  be  regarded  as  based  on  the  mort- 
gage.    The   mortgage  was  foreclosed   already,  and   Brown 
needed  no  further  judgment  on  the  mortgage  as  against  his 
debtor,  Bennett.     "What  was  there  left  to  serve  as  the  basis  of 
a  separate  decree  against  him?     Nothing.     He  was  charged 
with  no  tort.     The  bill  was  not  a  suit  on  the  debt  or  on  the 
mortgage  any  further  than  these  were  involved  in  grounding 
an  equity  against  Furlow,  Price  &  Furlow.     Then,  was  it 
not  a  great  strain  to  construe  the  bill  as  calling  for  or  war- 
Tanting  any  separate  relief  against  Bennett?     There  was  no 
euch  relief  si)ecifically  ]>raye(l  for,  and  to  grant  it  under  the 
prayer  for  general  relief  would  be  to  tleviate  widely  from  the 
obvious  scope  and  purpose  of  the  bill :  2  Kelly,  413.     With 
the  charges  of  the  bill  as  premises,  we  think  no  logic  of  law 
or  equity  would  ever  lead  to  a  separate  money  decree  against 
Bennett  as  coitclusion.     Such  a  decree  is  an  absolute  non 
9ejaiiur.    It  is  a  remote  after-thought,  or  a  mere  dream.     If 
the  bill  were  a  declaration  in  a  court  of  law,  judgment  on  it 
^ould  be  arrested.  Take  all  Its  allegations  for  true,  and  there 
0"ght  to  be  no  recovery  in  any  court  against  Bennett.    If  the 
bill  alleges  the  truth,  Bennett  was  not  to  blame  for  turning 
the  negro  over  to  Price ;  and  the  possession  of  the  negro  by 
"fice  or  his  firm,  and  the  disappearance  consequent  thereon, 
Pve  occasion  for  the  bill. 

2.  AVe  are  the  more  ready  to  break  down  the  so-called  de- 
^>  l>ecau8e  there  are  not  only  irregularities,  but  most  glar- 
'"gdefects,  iu  the  record  of  that  suit.  There  was  an  order  to 
^^  the  bill  pro  confesso,  as  to  Bennett,  unless  he  answered  at 
"^  next  term,  but  no  order  passed  actually  so  taking  it,  or  any 
P^  of  it.  We  hardly  think  the  Code,  section  4212,  was  in- 
wnded  to  change  the  prior  practice ;  and  that  made  the  order 
^>»tial:  13  Georgia  ReportSy  24.  Again,  the  Co<le,  section 
^212,  says  "  a  decree  in  chancery  is  the  judgment  of  the  chan- 
^lor  upon   the  fiicts  ascertained    and    should  be   signed 
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by  him/'  Here  the  chancellor  seems  to  have  had  noth- 
ing to  do  with  tlie  decree,  but  the  complainant's  solici- 
tors give  it  to  us,  over  their  signatures,  as  what  the  court 
has  considered  aud  adjudged.  It  was  attempted,  in  argu- 
ment, to  justify  this  practice  by  calling  attention  to  sec- 
tion 4215,  which  says  that  a  decree  for  money  shall  be  en- 
forced by  execution  against  property  as  at  law ;  but  this  re- 
lates to  enforcing  the  decree,  not  to  making  or  authenticating 
it.  All  decrees,  without  exception,  should  now  be  signed  by 
the  chancellor.  Prior  to  the  Code  that  was  not  necessary, 
(42  Georgia  ReporUj  208,)  but  we  are  not  sure  that  a  proper 
construction  of  the  Code  would  allow  the  chancellor's  signa- 
ture to  be  dispensed  with.  We  do  not  absolutely  rule  the 
question,  for  we  are  not  obliged  to  do  it,  there  being  enough, 
error  otherwise  to  overturn  the  decree  we  are  considering. 

3.  The  injunction  should  be  granted  as  prayed  for  until  the 
final  hearing  on  review.  No  question  was  made  before  us  &s 
to  additional  parties.  It  may  be  that  Furlow,  Price  &  Fur- 
low  are  not  without  interest  in  this  bill  of  review;  and  if  so, 
they  should  be  brought  in  by  amendment :  6  Georgia  Reports ^ 
207;  1  Ibid.,  110. 

Judgment  reversed. 


Radcliffe  &  Lamb,  plaintiffs  in  error,  va,  Vabneb  & 

LiNGTON,  defendants  in  error. 

Whilst  defendants  having  an  equitable  defense  and  being  empowered  by 
Code  to  make  it  at  law,  will  be  concluded  by  the  neglect  to  set  it  up 
general  rule,  yet  where  new  parties  must  be  made  before  complete  eq 
can  be  done,  and  courts  of  equity  are  authorized  by  statute  to  make  s 
parties  whilst  courts  of  law  are  not,  equity  will  administer  relief  an 
that  end  will  grant  an  injunction  to  stay  the  common  law  proceedings 
fore  or  after  judgment,  on  a  proper  case  made. 

Injunction.    Judgments.    Equity.    Before  Judge  Cr-^-''^" 
FOBD.    Muscogee  County.    At  Chambers.    March  2d,  13  *  ^' 


J 
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Reported  in  the  opinion. 

Blandford  &  Garrard^  by  R.  F.  Lyox,  for  plaintiffs 
ia  error. 

PfiABODY  &  Brannon,  for  defendants. 

Jackson,  Judge. 

This  ease  was  before  this  court  at  the  last  term.    Varner  & 

■*^'lington  liad  sued  Radcliffe  &  Lamb  on  tlie  acceptance  of  a 

^'^ft  drawn  on  them  by  May.     To   this  suit  Radcliffe  & 

"^^mb  filed  an  equitable  plea  to  the  effect  that  they  had  en- 

^'^  into  partnership  with  May  to  run  two  plantations  in 

^^con  county,  Alabama,  in  which  articles  of  partnership  it 

*^5  stipulated  that  May  should  buy  all  supplies  through 

^^m;  that  Varner  &  Ellington  had  knowledge  of  the  con- 

*^ct,  and   yet  credited  May,  and  May  sent  them  cotton, 

^^Hich  instead  of  being  applied  to  the  payment  of  this  draft, 

*^ich  was  given  for  previous  supplies,  was  applied  to  other 

^^V)ts  contracted  by  May  for  supplies  and  cash,  against  the 

*  pulations  of  the  contract,  and  they  asked  that  the  proceeds 

this  cotton,  somewhere  about  the  amount  of  the  draft,  be 

^ replied  as  an  equitable  set-off  to  the  debt  due  on  the  draft. 

^  *^  is  court  decided  then  that  inasmuch  a&  the  cotton  belonged 

^lay  as  well  as  to  Radcliffe  &  Lamb,  and  May  was  not  a 

fty  to  the  common  law-suit,  but  the  action  was  against 

"^^^dcliffe  &  Lamb  only,  the  set-off  could  not  be  allowed,  and 

'^^tained  the  judgment  l)elow  to  that  effect.     But  we  also 

*^ld  that  upon  a  proper  bill  made,  making  May  a  party,  so 

^■^^t  all  equities  between  him  and  Radcliffe  &  Lamb  might 

*^^    adjusted,  relief  might  be  afforded  to  the  latter  against 

Earner  &  Ellington. 

7his  bill  is  now  filed,  May  is  made  a  party,  and  it  is  alleged 

^*^  the  bill  that  he  is  largely  indebted  to   Radcliffe  &  Lamb 

^n  account  of  the   partnership,  and  would  be  entitled  to  no 

k  P^rtof  the  cotton  or  its  proceeds,  in  the  hands  of  Varner  & 

%         *-Uington,  and  relief  is  asked ;  and  to  the  end  that  a  jury  may 
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pass  upon  the  facts,  au  injunction  is  asked  to  stay  tho  common 
law  judgment  until  the  parties  can  be  heard  in  equity.    If 
the  chancellor,  in  the  exercise  of  his  discretion,  had  put  his  de- 
cision declining  to  grant  the  injunction  upon  tlie  disputed 
facts  in  respect  to  the  knowlege  or  want  of  knowlege  of  the 
defendants  in  error  of  the  terms  of  the  contract  of  partner- 
ship, we  should  not  liave  interposed  to  control  his  discretion. 
But  inasmuch  as  we  understand  that  his  judgment  rests  upon 
what  we  conceive  to  be  a  misconstruction  of  previous  rulings 
of  tliis  court  on  the  question  of  how  far  a  defendant  to  a  com- 
mon law  suit  will  be  bound  to  put  in  his  equitable  defenses, 
if  he  has  any,  or  be  precluded  from  setting  them  up  in  equity 
on  a  l)ill  after  judgment,  we  have  concluded  to  set  down  what 
we  believe  to  be  the  true  rule,  and  to  act  upon  it  in  this  case. 
We  ruled,  when  the  case  was  here  before,  at  common  law,  that 
if  Vamer  &  Ellington  had  notice  of  this  contract  they  could 
not  have  sold  to  May,  in  the  teeth  of  a  stipulation  in  it  that 
May  should  buy  supplies  only  through  Radcliife  &  Lamb, 
and  that  the  same  rule  applied  to  the  purchase  of  the  cotton, 
if  they  knew  that  it  was  by  the  partnership  contract  to  be  sent 
to  Columbus;  and  we  withheld  relief,  only  because  of  May 
not  being  a  party.     Now  could  May  have  been  made  a  party 
at  common  law?    We  know  of  no  process  by  which  he  could. 
Provision  is  made  in  equity  fov  such  cases,  but  none  that 
are  awaro  of  at  law :  Code,  sections  4181 ,  3480.  Whilst,  tl 
fore,  we  hold  that  a  party  who  has  an  equitable  defense,  whic 
can  be  set  up  at  law,  must  do  so  or  he  will  be  concluded 
the  judgment,  our  Code  having  given  him  the  clear  right 
do  so:  Code,  sections  3081,  3082;  Field  vs.  Price,  62  Georgia 
MeportSf  469  ;  Orubb,  administratrix ,  vs.  Hall  et  aL,  decided 
at  the  present  term,  and  not  yet  reiwrted ;  yet,  where  good 
reasons  exists  why  he  could  not  set  up  such  equitable  defease 
a  court  of  equity  will  still  interpose  and  give  him  the  aid  nec- 
essary to  enable  him  to  do  so:  Southicestem  Railroad  Omt 
party  vs.  Chapman,  47  Georgia  Reports,  662 ;  and  the  case  ct 
Orubb,  adm*x,  vs.  Hall  et  al,  supra. 
Surely  no  better  reason  can  exist  than  that,  from  want  of 
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parties  aud  want  of  power  in  the  common  law  court  to  make 

them,  lie  ooiild  not  set  up  the  equitable  defense.     And  that  is 

this  case.     The  plaintiffs  reside  out  of  the  state,  they  come  in 

it  to  sue,  they  are  charged  with  inequitable  conduct,  they  hold 

funds  which,  if  what  complainants  assert  be  true,  should  be 

set  off  against  this  draft,  and  while  the  facts  are  disputed,  we 

think  the  weight  inclines  to  the  side  of  the  plaintiffs  in  error. 

At  all  events,  under  the  decision  of  this  court,  in  this  case 

before,  in  which  this  remedy  is  almost  suggested,  (see  opinion 

of  Mr.  Justice  Bleckley,  not  yet  published,)  it  would  be 

unjust  not  to  allow  the  plaintiffs  in  error  an  opportunity  of 

Uing  heard  before  a  jury  on  the  case  made  by  their  bill.     It 

IB  due  to  the  judge  below  to  add,  that  had  that  opinion  been 

published  and  met  his  eye,  he  would  doubtless  have  granted 

this  injunction  under  its  intimations. 

Judgment  reversed. 


M 


Thb  Central  Bank  op  Georgia  et  aL,  plaintiffs  in  error, 
V9.  JoHNBON  &  Smitpi  et  aL,  defendants  in  error. 

'•  The  assets  of  an  insolvent  firm  were  in  the  hands  of  a  receiver.  The 
*^itors  agreed  among  themselves  upon  a  rule  of  distribution  to  be  carried 
**  by  a  committee.  This  committee  refused  to  allow  the  claims  of  cer- 
•*"*  creditors.  The  excluded  parties  were  about  to  file  a  bill  to  enjoin  their 
"*^er  proceeding  with  such  distribution,  when  it  was  agreed  that  the  com- 
**^tec  should  report  their  action  to  the  court,  as  if  a  bill  had  been  filed, 
*^  direction.  This  was  done,  and  the  report  as  to  the  rejected  claims  set 
*^^.    To  this  ruling  exception  was  taken. 

**«  that  the  court  had  no  authority  to  act  ujwn  the  matter  in  controversy 
•Pon  the  pleadings  before  it. 

■•  The  aist  rule  of  court  to  the  effect  that  pleadings  cannot  be  dispensed 
''«hhy  consent,  is  applicable,  in  reason  and  spirit,  to  courts  of  equity. 

*^nity.    Pleadings.    Jurisdiction.     Rules  of  Court.    Be- 
^  Judge  Hill.  Bibb  Superior  Court.  October  Term,  1875. 

^*ported  in  the  decision. 
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Lanieb  &  Anderson^  Hill  &  Harris,  for  plaintifis  in 
error. 

Whittle  &  Gustin;  R.  W.  Jemison;  Poe,  Hall  & 
Lofton,  for  defeudaots. 

Warner,  Chiof  Justice. 

This  case  comes  before  us  on  a  bill  of  exceptions  to  the  de- 
cision of  the  court  below  in  setting  aside  the  report  of  a  com- 
mittee of  the  creditors  of  Burr  &  Flanders,  under  tlie  fiicts  and 
circumstances  as  set  forth  in  the  record.  It  api>ears  from  the 
record  of  the  vase  that  the  creditors  of  Burr  &  Flanders,  for 
the  purposes  therein  expressed,  entered  into  the  followiog 
agreement  and  submission,  to  wit: 

"Anna  L.  Fort  and  John  B.  Wiley,  by  next  friend,  «/ a/., 

v8.  Burr  &  Flanders  et  cU. 

"  Bt//f  etc.     In  Bibb  Superior  Courts 

"Georgia,  Bibb  County. — ^The  undersigned,  creditors  of 
Burr  &  Flanders,  for  the  purpose  of  stopping  the  litigation 
growing  out  of  tlie  failure,  and  of  distributing  the  fund  and 
releasing  them,  do  make  tiie  following  agreement: 

"1st.  Tiie  individual  property  of  C.  M.  Wiley  shall  be  ap- 
plied exclusively  to  his  individual  debts,  not  counting  as socb 
any  of  his  indorsements  or  acceptances  of  Burr  &  Flanders 
paper. 

"2d.  The  cases  in  bankruptcy  are  to  be  withdrawn, and 
the  costs  of  the  cases  in  bankruptcy,  as  \yell  as  those  in  ^ 
state  courts,  shall  be  paid  out  of  the  fund  in  hand,  each  partf 
to  pay  his  or  their  own  lawyers'  fees. 

"3d.  The  fund  in  hand,  after  payment  of  expenses,  shall 
be  divided  between  the  creditors  of  Burr  &  Flanders  in  tb6 
following  proportion,  to-wit:  the  general  creditors  of  Burr  4 
Flanders  shall  draw  two-tenilia  and  the  secured  creditors  shall 
draw  three-tenths,  and  the  same  shall  not  extend  to  any  ifunds 
to  be  hereafter  realized.    The  secured  creditorsi  or  those  K" 
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:ed  as  such,  are  the  Central  Railroad  and  Banking  Com- 

about  % ,  the  Capital  Bank  about  $ ,  and  the 

1  Bank  and  Trust  Company  about  8 ,  the  precise 

its  to  be  ascertained  by  the  committee, 
h.  All  claims  against  Burr  &  Flanders  shall  be  pre- 
[  to  the  committee  appointed  by  the  meeting,  which  com- 
\  shall  proceed  to  ascertain  the  precise  amounts  of  the 
\y  with  interest  to  be  calculated  upon  all  of  them  up  to 
st  day  of  January,  1 875.  Any  |>ersons  having  demands 
st  Burr  &,  Flanders,  against  which  they  have  sets-oflT, 
dance  due  thereon  shall  alone  be  counted  as  a  debt,  and 
s  holding  collaterals  in  possession  shall  give  credits  for 
nounts  which  may  have  been  collected,  and  also  for  the 
of  those  remaining  on  hand,  or  they  shall  return  the 
erals  to  be  thrown  into  the  general  fund,  and  then  take 
sliare  as  unsecured  creditors  to  this  extent, 
ih.  Charles  M,  Wiley  to  l)e  released  and  discharged  from 
8  indorsements  or  acceptances  of  Burr  &  Flanders,  and 
&  Flanders  are  to  be  discharged  from  all  their  liabili- 
)  these  creditors;  but  none  of  the  partners  shall  claim 
lomestead  or  exemption  of  personalty  out  of  the  funds 
jrr  &  Flanders. 

th.  The  fund  belonging  to  Burr  &  Flanders  shall  be  dis- 
ted  as  early  as  practicable  in  the  proportions  above  speci- 
and  for  this  pur{>ose  the  fund  shall  be  withdrawn  from 
Sty  Bank  and  placed  in  the  hands  of  the  committee  ap- 
ed, as  aforesaid  for  distribution  either  by  an  order  of  the 
or  by  the  check  of  the  receiver,  to  whose  credit  it  is 
deposited. 

th.  Henry  L.  Jewett,  John  E.  Jones  and  Richard  W. 
ledge,  are  hereby  apiK)inted  a  committee  of  the  creditors 
powers  as  herein  specified.  In  cases  of  disagreement 
ig  the  committee  as  to  the  amounts  of  claims  or  their 
ities,  such  cases  shall  be  referred  to  Judge  J.  J.  Gresham, 
le  decision  shall  be  final.  This  committee  shall  take 
p  of  and  sell  the  mill  property  to  the  best  advantage 
collect  the  remaining  assets,  and  from  time  to  time  make 
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a  distribution  of  the  same  under  the  rule  and  proportions 
aforesaid.  And  the  committee  shall  have  full  power  to  com- 
promise all  claims  due  to  Burr  &  Flanders,  so  as  to  bring  the 
whole  matter  to  a  close  as  early  as  practicable,  as  well  as  any 
claim  which  may  be  presented  for  bringing  the  money  into 
court. 

"J.  E.  Jones,  President  Central  Georgia  Bank;  The  Cen- 
tral Railroad  and  Banking  Company  of  Georgia,  by  R.  F* 
Lyon,  its  attorney ;  Lanier  &  Anderson,  attorneys  for  City 
National  Bank,  Chattanooga,  Tennessee;  William  Keith  and 
William  Fairbanks,  S.  S.  Dunlap,  Jacobs,  Cunningham  A 
Company,  by  their  attorney,  A.  Proudfit ;  Henry  L.  Jewett, 
President  of  the  Capital  Bank,  Macon,  Georgia;    R.  W. 
Cubbedge,  President  Macon  Bank  and  Trust  Company,  Ma- 
con, Georgia ;  Nisbet,  Bacon  &  Hines,  attorneys  for  Ex- 
change Bank  ;  Daniel  Bullard,  G.  W.  Grafflin,  J.  C.  Grafflin 
&  Company,  J.  R.  Brumby,  C.  M.  Wiley,  George  W.  Burr, 
R.  H.  Flanders  ;  Whittle  &  Gustin,  attorneys  for  R.  W.  and 
Anna  L.  Fort ;  F.  H.  Alley,  Johnson  &  Smith,  John  B. 
Wiley,  H.  &  F.  Blandy,  by  their  attorney,  Robert  A.  Nis- 
bet, (according  to  terms  as  expressed  in  the  decree  of  the 
court;)  Wooten  &  Simmons,  attorneys  for  Ricks;  Poe,  Hall 
&  Lofton,  attorneys  for  Guilkenen  &  Sloss ;  L.  J.  Guilmar- 
tin  &  Company,  Ogden  Brothers,  Reed  &  Tully,  Hough  & 
Company,  J.  A.  Foster  &.  Company,  Foster  Brotliers,  Saal»- 
bury,  Respei^s  &  Company,  as  cralitors  of  Burr  &  FlamitfSj 
and  not  of  C.  M.  Wiley." 

Whereupon  the  court  passed  an  order  that  in  pursuance  of 
said  consent  an<I  agreement,  that  the  fund  should  be  divided 
and  distributed  amongst  said  creditors  in  the  manner,  and  in 
the  proportion,  as  specified  in  said  agreement.  Acting  uoder 
said  agreement  and  order  of  the  court,  the  committee  mide 
their  report,  in  which  they  refused  to  allow  the  claims  of  oe^ 
tain  creditors,  which,  in  their  judgment,  ought  not,  from  the 
evidence  before  them,  to  be  allowed  according  to  the  terms  of 
said  agreement.  The  parties  whose  claims  were  disallowedt 
objected  to  the  action  of  the  committee  in  respect  to  tbeir 
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clainiAy  and  were  alM)ii(;  to  file  a  bill  to  enjoin  the  committee 
from  further  procee<ling  to  distribnt<i  the  assets  of  Burr  & 
Flanders,  when  it  wns  agreed  by  said  committee,  and  the  par- 
ties interestedly  that  said  committee  should  report  tlieir  decision 
and  action  in  the  premises  to  the  court,  just  as  if  a  bill  had 
been  regularly  filed  as  threateneil,  for  such  direction  and  de- 
cree as  said  court  could  make,  had  such  bill  been  filed,  and 
no  more;  the  right  to  object  to  the  juris<1ic(ion  of  said  court 
to  review  or  set  aside  the  judgment  of  said  committee  respect- 
ing the  matters  aforesaid,  being  reserved  and  not  waiveil.  The 
report  of  the  committee  in  respect  to  the  rejeotc<l  claims,  was 
then  submitted   to  the  court,  which  the  court  set  aside,  to 
^liich  decision  the  plaintiffs  in  error  excei)ted. 

1.  Was  it  competent  for  the  court,  and  did  it  have  the  legal 
power  and  authority  to  set  aside  the  report  of  the  committee 
on  the  statement  of  facts  and  pleadings  then  before  it?  In 
onr judgment,  it  had  not.  There  was  no  bill  or  petition  pre- 
senteil  to  the  court  containing  allegations  which  would  have 
been  sufficient  in  law  or  equity  to  have  set  aside  the  rei)ort  of 
tl>e  committee.  It  is  not  even  stated  on  what  grounds  the 
threatened  bill  to  set  aside  the  report  of  the  committee  was  to 
'>e  based;  only  that  the  parties  whose  claims  were  njected,  ob- 
jected to  the  rulings  aud  action  of  the  committee,  but  whether 
their  ohjeolions  were  founded  on  any  valid  legal  or  equitable 
ponndn,  did  not  appear.  There  were  no  pleadings  before  the 
^rt  which  would  have  authorized  it  to  iiave  rendered  a  judg- 
**ftntor  decree  thereon,  setting  aside  the  report  of  the  com- 
'^'tteeu[>on  any  valid  legal  or  equitable  grounds. 

2.  But  it  is  said  the  parties  consented.  Tiie  reply  is  that 
*»e21st  rule  of  court  declares  that  *'no  consent  to  dispense 
*ith  pleadings  will  in  any  case  be  allowed."  The  204th  sec- 
^on  of  theCcxle  also  declares  that  "  the  rules  of  the>espective 
^rtg,  legally  adopted,  and  not  in  conflict  with  the  constitu- 
^onof  the  United  Stites,  of  this  state,  or  the  laws  thereof, 
**  binding  and  must  be  observed."  It  is  true  that  the  rule 
tf  court  above  cited,  is  a  common  law  rule,  but  the  reason 
*Bi  spirit  of  it  is  as  applicable  to  cases  pending  in  the 
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one  ooart  as  the  other,  especially  as  the  jurisdiction  of  the  twoi 
coarts  in  this  state  is  so  nearly  assimilated  in  practice.  Be^ 
sides,  the  public  interest  requires  that  the  records  of  thecoart« 
should  show  what  issues  have  been  made  and  determined  ther^ 
in  for  the  protection  of  the  rights  of  the  citizens  of  the  stat^ 
We  therefore  reverse  the  judgment  of  the  court  below,  wi^ 
leave  to  the  objecting  creditors  to  file  their  bill  or  petition,^  . 
they  may  think  proper,  to  set  aside  the  report  of  the  comn%  j 
tee  upon  such  legal  or  equitable  grounds  as  they  shall  be  ^^ 
vised,  embodying  therein  the  evi<ience  had  before  the  corner  ; 
tee  in  respect  to  the  rejected  claims  of  the  complaining  crecZi 
tors. 

Judgment  reversed. 


The  South  Georgia  and  Florida  Railroad  Compakt, 
plaintiff  in  error,  vs,  David  Ayres,  defendant  in  error. 

1.  Af&darit,  substantially  in  teims  of  the  rule  of  court,  in  reference  to  the 
loss  or  destruction  of  a  deed  or  other  instrument  between  the  paities,!* 
proi)er  as  preliminar}'  to  admitting  a  copy  in  evidence. 

2.  In  a  suit  by  a  corporation  to  collect  capital  stock  subscribed,  evidence  » 
the  value  of  that  or  any  other  stock  is  irrelevant.  And  it  i&  not  necessary 
to  show  that  a  certificate  of  stock,  or  other  evidence  of  o^*nership,  b* 
been  tendered  to  the  subscriber,  or  that  the  corporation  has  received  the 
amount  of  stock  authorized  by  the  charter,  or  (in  the  absence  of  a  plea  is 
abatement)  that  the  corporation  has  been  organized  and  is  still  alive. 

3.  If  a  corporation,  chartered  to  construct  and  carry  on  the  business  of  * 
railroad,  sells  the  road  without  authority  of  law  to  another  companr,it 
cannot  collect  unpaid  subscriptions  of  stock  from  subscribers  who  did  not 
consent  to  the  sale. 

4.  When  stock  is,  by  contract,  payable  in  installments  as  called  for  by  ^ 
board  of  directors,  the  calls  should  be  clearly  proved,  and  the  recoveiy 
should  be  limited  to  the  aggregate  amount  of  the  several  calls  not  met  lif 
payment. 

5.  Exceptions  entered  pendente  lite  will  not  be  acted  npon  in  the  saprOBt 
court  while  the  case  is  pending  below,  especially  where  the  excepting  ptf9 
fails  to  assign  errors  thereon  as  required  by  the  Code,  section  4250. 
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Evidence.  Practice  in  the  Su|)erior  Court.  Corporations, 
S^ock.  Practice  in  the  Supreme  Court.  Before  Judge 
W:bight.    Mitchell  Superior  Court.     May  Term,  1875. 

Ileportcd  in  the  opinion. 

TVarren  &  HoBBS;  J.  H.  Spence,  for  plaintiff  in  error. 

P.  J.  Strozer;  D.  H.  Pope;  H.  Morgan,  for  defendant. 

Blecki^y,  Judge. 

Plaintiff  recovered,  and   the  court  grante<l  a  new  trial. 
The  action  was  brought  in  the  short  statutory  form  to  re- 
cover a  balance  of  the  defendant's  suhsciiptiou  to  the  capital 
stock  of  the  South  Georgia  and  Florida  Railroad  Company. 
The  declaration  was  originally  in  the  name  of  certain  persons, 
describing  themselves  as  president  and  directors,  doing  rail- 
n)ad  business  under  the  name,  firm  and  style  of  the  "South 
Georgia  and  Florida  Railroad  Company."     It  alleged  that 
thedefendant  was  indebted!  to  them  in  the  sum  of  8500  00  on 
*  snbscription,  and  referred  to  a  copy  annexed,  but  there 
^  no  copy  annexed,  only  a  hill  of  particulars.     The  bill  of 
Particulars  debited  the  defendant  with  six  shares  of  stock 
($600  00,)  and  credited  him  by  two  installments  of  $50  00 
^li.    Pending  the  case,  at  May  term,  1873,  au  amendment 
^made  adding  four  persons  to  those  named  as  directors, 
•nd  stating  the  company  to  be  an  incorporated  company  of 
tkia  state,  having  the  right  to  sue  and  be  sued  in  the  corpo- 
iBte  name  set  forth  in  the  original  declaration.     Tiie  amend- 
OJentalso  set  out  a  new  bill  of  particulars,  less  in  amount  by 
WO  00  than  the  former,  and  divided  into  ten  installments — 
two  of  $50  00  paid ;  two  more  of  $50  00  unpaid,  and  six  of 
(60  00  unpaid.     It  alleged  that  the  defendant's  indebtedness 
*w  by  contract  of  subscription  for  six  shares  of  the  corporate 
*^)  payable  in  three  installments. 

At  May  term^  1874,  the  defendant  demurred  generally  to 
^  declaration  as  amended,  and  the  demurrer  was  overruled. 
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At  the  same  term  the  plaintiiF  further  amended  the  declara- 
tion by  alleging  that  there  was  a  subscription  list,  (describing 
ing  it  and  annexing  a  copy;)  that  the  defendant  subscribed 
for  capital  stock  of  the  company  amounting  to  $600  00,  to  be 
paid  in  such  installments  as  should  be  called  for  by  the  di- 
rectors; that  the  installments  liad,  from  time  to  time,  been 
called  for,  and  that  the  defendant  had  not  paid,  but  had  re- 
fused to  pay  the  same. 

The  defendant  objected  to  the  allowance  of  this  amendment 
because  there  was  no  cause  of  action  set  forth  in  the  original 
declaration,  and  there  was,  therefore,  nothing  to  amend  by; 
and  because  the  amendment  introduced  a  new  cause  of  action. 
Tiie  objection  was  overruled  and  the  amendment  allowed. 
This  decision  of  the  court,  and  the  judgment  overruling  the 
demurrer  to  the  declaration  as  it  stood  prior  to  making  the 
amendment,  were  excepted  to,  and  the  exceptions  were  certi- 
fied and  entered  pendente  liUj  under  sections  4250  and  4254 
of  the  Code. 

The  case  was  tried  at  May  term,  1875.     In  accounting  fiwr 
the  non-production  of  the  original  subscription  list  the  plain- 
tiff examined  certain  witnesses  as  to  the  loss  of  the  paper^ 
search  therefor  etc.,  and  read  to  the  court  the  affidavit  of  th^ 
president  and  the  secretary  of  the  corporation,  in  which  they 
deposed  that  the  list  had  been  lost  or  mislaid,  so  that  it  oouL<] 
not  be  found;  that  it  was  not  in  their  power,  custody  or  cod- 
trol,  and  that  they  knew  not  where  it  was.     The  court  ad- 
mitted secondary  evidence;    and  a  substantial  copy  of  the 
paper,  proved  to  be  such,  was  placed  before  the  jury.    De- 
mand upon  the  defendant  for  his  installments  was  shown,  and 
his  refusal  to  pay  any  but  the  first  two.     It  did  not  appeUi 
however,  when  the  demand  was  made,  whether  before  or  after 
the  suit  was  brought,  or  how  many  installments  the  direction 
had  called  for,  or  when  the  several  calls  were  made,  or  wbit 
was  the  amount  of  each,  or  the  aggregage  amount  of  all. 

There  is  no  plea  in  the  record,  but  the  main  contest  at  tlM. 
trial  seems  to  have  been  over  the  question  whether  theck" 
fendant  was  discharged  from  liability  on  his  subsoriptioD  l^- 
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reason  of  some  disposition  made^  witliout  his  consent,  of  tho 
company's  road  or  of  the  capital  stock.     One  of  the  plain- 
tiff's witnesses,  a  director  named  among  those  in  the  declara- 
tion, testified  that  the  road  was  transferred  to  the  Atlantic 
and  Gnlf  road,  he  thought,  but  was  not  certain — thought  it 
vas  done,  or  agreed  to  be  done,  at  the  time  defendant  sub- 
scribed for  stock.     The  defendant  testified  that  he  paid  install- 
ments as  they  fell  due  until  the  company  transferred  their 
stock  and  road  to  the  Atlantic  and  Gulf  road  without  his 
consent.     He  had  heard  of  the  transfer,  but  did  not.  even  at 
the  trial,  otherwise  know  of  it.     He  refused  to  pay  any  more 
as  he  did  not  want  stock  in  the  latter  road. 

The  court  charged  the  jury  that  the  plaintiff's  charter  al- 
lowed the  company  to  connect  with  other  railroad  companies, 
and  the  transfer  of  the  road  to  the  Gulf  Road  would  not  re- 
lease the  defendant ;  that,  if  the  defendant  subscribed  for 
stock  as  alleged,  he  was  liable,  unless  some  good  defense  was 
pleaded  and  proved ;  and  that  the  transfer  of  the  road  would 
not  relieve  him  if  made  by  the  proper  officers  and  board  of 
directors,  although  made  without  his  consent. 

The  jury  found  for  the  plaintiff  $500  00  with  interest  and 

^^osts.    A  new  trial  was  applied  for  on  several  grounds,  and 

S^nted  generally.     The  grounds,  besides  the  usual  ones  of 

inflict  with  law  and  evidence,  were  that  the  court  erred  in 

^ne  above  charge ;  in  admitting  the  before  recited  affidavit  of 

^^e president  and  secretary,  and  in  refusing  to  admit  evidence 

^f  the  value  and  depreciation  of  the  stock  ;  that  no  certificate 

^f  stock  or  other  evidence  of  title  had  been  tendered  to  the 

^tfendant ;  that  it  was  not  shown  that  the  corporation  had  ever 

^  organized,  or  was  a  subsisting  live  company,  or  that  it 

^  ever  received  the  amount  of  stock  authorized  by  the  char- 

^;  and  that  the  charter  did  not  authorize  a  transfer  of  the 

'^  to  any  other  company ;  also,  that  the  court  erred  at  a 

Pvcvioos  term  in  allowing  the  amendment  made  which  had 

^  excepted  to  pendente  lite. 

1*  There  was  no  error  in  hearing  the  afiSdavit  of  the  presi- 

^  and  secretary  touching  the  loss  of  the  subscription  list. 
Vol.  LTi.  i6. 


234  SUPREME  COURT  OF  GEORGIA. 

The  South  Georgia  and  Florida  Railroad  Company  zv.  Ayres. 

The  affidavit  was  substantially  in  the  terms  prescribed  by  the 
rule  of  courty  and  was  heard  by  the  court  as  preliminary  to  ' 
admitting  a  copy  of  the  lost  instrument,  and  was  not  put  as 
evidence  before  the  jury. 

2.  In  a  suit  to  collect  capital  stock  from  a  subscriber,  evi« 
dence  of  the  value  of  that  stock  or  of  any  other  stock  is  irrele- 
vant ;  nor  is  it  necessary  to  show  that  a  certificate  of  stock  or 
other  evidence  of  ownership  lias  been  tendered  :  44  Georgia 
Reports,  597  ;  or  that  the  corporation  has  received  the  amount 
of  stock  authorized  by  the  charter  ;  or  (in  the  absence  of  a 
plea  in  abatement)  that  the  corporation  has  been  organized 
and  is  still  alive:  32  Georgia  Reports^  273;  4  Eng.  L.  & 
Eq.  R.,  455.  Contra^  in  tendency  as  to  amount  of  stocky  Bed- 
field  on  Railways,  section  51. 

3.  We  think  the  court  erred  in  charging  the  juty  that  a 
sale  of  the  road  by  the  corporation  would  not  be  a  defense  to 
the  stockholder.     No  authority  for  selling  the  road  has  been 
prodnced  to  us;  and  if  the  corporation,  chartered  as  it  was  to 
construct  and  carry  on  the  business  of  a  railroad,  sold  out  the 
road  and  discontinued  that  business,  it  had  no  right  to  collecb 
from  unwilling  subscribers  their  unpaid   subscriptions.    I*^ 
will  not  do  to  say  that  the  proceeds  of  the  road  took  tke 
place  of  the  road  itself,  and  that  the  stockholder's  pro  raia 
ownership  in  the  proceeds  would  be  supposed  to  be  of  eqaal 
value,  and   therefore  of  equal    benefit   to   the  stockholder. 
Stock  in  a  railroad  owned  and  worked  by  a  corporation  is  a 
very  different  thing  from  the  right  to  a  share  of  the  money 
which  would  accrue  from  a  sale  of  the  road.     An  attempt 
was  made  in  the  argument  to  uphold  the  judge's  charge  by 
reason  of  supposed  authority  given  by  the  charter  to  incorpo- 
rate the  stock  of  this  company  with  that  of  any  other  rail* 
road  company.     But  the  charge  was  not  on  that  subject;  i^ 
related  to  a  sale  of  the  road,  and  not  to  incorporating  th« 
stock  with  that  of  some  other  company ;  neither  was  tlier^ 
any  evidence  before  the  jury  that  the  stock  had  been  80  di«" 
lYOsed  of.    It  will  be  time  enough  to  rule  on  the  powc^ 
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claimed  for  the  corporation  in  this  respect  when  it  is  shown 
that  an  eSbrt  has  been  made  to  exercise  it. 

4.  The  defendant's  subscription  was,  by  its  terms,  payable 
in  such  installments  as  might  be  called  for  by  the  board  of 
directors,  under  the  provisions  of  the  charter.     On  the  mat- 
ter of  calls,  there  was  not  enough  evidence  before  the  jury  to 
justify  the  verdict.     It  did  not  api)ear  that  all  the  unpaid 
stock  had  been  called  for,  or  what  number  of  calls  had  been 
made,  or  the  amount  thereof  severally,  or  in  the  aggregate. 
TVe  should  regard  the  grant  of  a  new  trial  quite  proper  if 
this  were  the  only  reason  for  it. 

5.  As  the  case  is  lefl  still  pending  below,  to  be  trie<1  again, 

^e  shall  forbear  to  rule  on  the  matters  embraced  in  the  de- 

'fendant's  exceptions   entered  perulente  lite.     If  they   cover 

errors,  the  court  below  may  yet  correct  them  for  itself;  or 

llie  verdict  of  the  jury  may  be  in  favor  of  the  defendant,  and 

leave  no  occasion  for  us  to  deal  with  them.     Besides,  error 

has  not  been  assigned  on  these  exceptions,  in  this  court,  by 

the  defendant,  as  the  Code  seems  to  require,  section  4250. 

We  affirm  the  judgment  granting  a  new  trial,  and  suggest 

that,  when  the  case  is  re-tried,  some  efifort  be  made  to  give 

gwater  certainty  to  the  evidence,  especially  upon  the  real 

character  and  scope  of  the  transaction  between  this  company 

^^i  the  Atlantic  and  Gulf  Railroad  Company. 

Judgment  affirmed. 


1 


^BERT  Jackson,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

'  ^^weaied  was  shot  on  Tuesday  night  and  died  Saturday  following.  Dur- 
*^^is  illness  on  Friday  and  previously,  he  said  he  was  "  certain  to  die," 
**1  then  said  defendant  shot  and  killed  him,  stating  some  of  the  circum- 
f*"^  The  court  admitted  the  statements,  and  instructed  the  jury  that 
"*  **"  for  them  to  say  whether  they  were  dying  declarations  made  in  the 

^Jj«^  of  death : 

^''i  Out  the  court  ruled  correctly. 
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n,  in  addition  to  these  dying  declarations,  there  »  other  direct  testi- 
r  to  the  crime,  and  this  testimony  and  other  circumstances  show  de- 
ant's  guilt : 
diat  the  evidence  is  ample  to  sustain  the  verdict. 

riminal  law.    Evidence.    Dying  declarations.    New  triaL 
3re   Judge  Pate.    Dooly  Superior    Court.    September 
•m,  1875. 

Reported  in  the  opinion. 

« 

GuEBBY  &  Son;  Geobqe  V.  Busbee,  for  plaintiff  k 
rror. 

RoLuy  A.  Stanley,  solicitor  general,  by  John  Mix. — 
ledoe,  for  the  state. 

Jackson,  Judge. 

The  defendant  was  indicted  for  murder  and  found  guilty « 
He  moved  for  a  new  trial  on  two  grounds;  first,  because  th  ^ 
court  erred  in  admitting  statements  of  deceased  as  dying  dec?-' 
laratious;  and  secondly,  because  the  verdict  is  without  evi-'* 
dence  and  against  the  evidence.  The  court  refused  the  ne' 
trial  and  defendant  excepte<l,  and  brought  the  case  here. 

1.  Were  the  statements  properly  ruled  in  as  dying  declai 
tion?    There  can  be  no  doubt  that  deceased  thought  he  wou^^ 
die.     He  said  so  to  the  two  persons  who  testified  to  his  stat:^^ 
ments.     He  said  "he  was  certain  to  die,"  and  called  up^'f 
the  Lord  to  have  mercy  upon  him.     He  was  shot  on  TuesA ^ 
night  and  died  the  next  Saturday.     Some  of  the  statenien 
were  made  Friday;  others  at  an  earlier  period;  but  w1i< 
made  each  time  he  said  he  felt  he  would  die.     The  court  ttxh 
the  sayings  in,  but  instructed  the  jury  that  it  was  for  them 
say,  under  the  fitcts,  whether  they  were  made  "in  artier 
mortis/'  and  to  pass  upon  them  in  the  light  in  which  th 
viewed  them,  whether  in  the  article  of  death  or  not. 

think  their  admission  and  this  instruction  right:  Code,  f 
tion  3781 ;  11  Georgia  Reports^  353. 

2.  In  r^ard  to  the  second  point,  we  think  that  the  U 
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mony  is  abundant  to  show  his  guilt.  Independently  of  the 
dying  declarationSi  one  witness  swears  that  he  saw  the  defend- 
ant shoot. .  He  was  keeping  deceased's  wife ;  had  been  shot 
about  it  himself  a  short  time  before,  and  not  only  the  direct 
evidence  but  all  the  circumstances  show  that  he  waylaid  de- 
ceased and  deliberately  shot  him  down  from  ill-will  and  malice. 
Let  the  judgment  be  affirmed. 


If  ARTHA  Carter,  plaintiff  in  error,  vs.  The  Cotton  States 
Life  Insurance  Company,  defendant  in  error. 

A  policy  of  insurance  provided  that  the   annual  premium  was  to  be  paid  by 
an  annual  loan  of  ^loo  oo  and  a  cash  annual  premium  of  ^107  30.     It 
was  conditioned  to  be  void  if  the  premiums  due  shall  not  be  paid  at  the 
time  stated.     The  application  declared  that  the  policy  should  not  be  bind- 
ing until  the  first  premium  shall  have  been  received  by  the  company,  dur- 
ing the  lifetime  and  good  health  of  the  person  insured.     The  agent  of  the 
company  contracted  with  the  insured  that  the  first  year's  premium  was  to 
be  paid  in  services  to  be  rendered  by  the  insured  to  the  company  as  medi- 
cal L-xaminer,  and  that  if  such  services  exceeded  the  first  year's  premium, 
a  credit  was  to  be  entered  for  the  excess  on  that  of  the  next.     The  insured 
died  during  the  first  year,  having  rendered  service  as  medical  examiner  to 
tlie  time  of  his  death,  but  the  fees  did  not  amount  to  the  first  year's  pre- 
niium: 

^Wi  that  the  agent  of  the  company  exceeded  his  authority  in  making  the 
contract  above  stated,  and  that  the  beneficiary  of  the  policy  was  therefore 
^t  entitled  to  recover  thereon. 

insurance.    Principal  and  agent.  Contracts.  Before  Judge 
Babtlett.  Richmond  Superior  Court.  October  Term,  1 875. 

sported  in  the  decision. 

"^LLUM  H.  Hull,  for  plaintiff  in  error. 

BARNES  &  CuMMiNG,  for  defendants. 

^^ARKER,  Chief  Justice. 

■^''18  was  an  action  brought  on  a  policy  of  life  insurance  for 
v^MK)  00^  issaed  by  defendant  and  made  payable  to  plaintiff^ 
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lie  life  of  her  husband,  Dr.  Flournoy  Carter.  The  policy 
dated  November  25, 1872,  and  was  delivered  to  Dr.  Carter. 
Carter  died  of  pneumonia,  July  18, 1873.   Notice  of  death 

defendant  was  shown,  and  its  sufficiency  not  objected  to. 

iQ  refusal  of  the  company  to  pay  was  based  on  the  fact  tha^ 

r.  Carter  had  never  paid  the  fii'st  cash  premium,  or  givec^^ 

\y  note  for  the  portion  of  the  first  year's  premium  whic 
;as  to  l)e  a  loan. 

The  case  of  the  plaintiff  was,  that  by  an  agreement  with 
ff^.  Abney,  the  company's  agent  who  took  the  risk  and  deliAr 
ered  the  policy  to  Dr.  Carter,  the  premium  for  the  first 
was  to  be  paid  by  services  to  be  rendere*!  the  company, 
medical  examiner  in  Augusta;  and  that  Dr.  Carter  did 
der  such  services,  whenever  called  on,  until  prevented 
death. 

The  clauses  of  the  policy  essential  to  be  stated  are  as  fol- 
lows :     "The  Cotton  States  Life  Insurance  Company,  in  coan- 
sideration  of  the  representations  for  this  policy,  signed  ^^7 
Flounioy  Carter,  an<l  dated  November  8th,  1872,  and  nurxi- 
bered  as  this  policy,  and  an  annual  premium  of  $207  30,     ^ 
be  |)aid  on  or  before  the  25th  day  of  November  in  each  a-«3d 
every  year  from  the  date  of  and  during  the  continuance  of  tl^^s 
policy;  which  annual  premium  is  to  be  paid  in  manner  f^n' 
lowing:  an  annual  loan  of  $100  00,  and  a  cash  annual  pi^ 
minm  of  $107  30,  to  be  paid  on  the  25th  day  of  November, 
do  assure,"  etc.,  (and  agrees  to  pay)  the  "said  sum  insured 
(the  balance  of  the  year's  premiums  on  this  policy,  if  aoV 
and  also  all  notes  or  credits  for  premiums  thereon,  and  oth€ 
indebtedness  of  the  insured  to  this  company,  being  first  df 
ducte<l.") 

Conditioned  to  be  void — "If  the  premiums  due  on  tl 
policy  shall  not  be  paid  at  the  timos  above  mentioned,  and  t 
interest  on  all  notes  or  credits  for  premiums  on  this  policy 
paid  annually  in  advance  to  this  company,  or  its  autborii 
agents." 

The  following  is  the  essential  part  of  the  '^application 
the  insured  referred  to  in  the  policy  :  "  It  is  declared  *    * 
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that  the  policy  of  insurance  hereby  applied  for  shall  not  be 
binding  on  this  company  until  the  first  premium,  as  stated 
-therein,  shall  have  been  received  by  said  company,  or  some 
authorised  agent  thereof,  during  the  lifetime  and  good  health 
of  the  person  therein  insured ;  and  inasmuch  as  only  the  offi- 
oers  at  the  home  office  of  the  company  in  the  city  of  Macon, 
Oeorgia,  have  authority  to  determine  whether  or  not  a  policy 
Ahall  issue  on  any  application,  and  they  act  on  the  written 
statements  and  representations  referred  to,  it  is  expressly  un- 
derstood and  agreed  that  no  statements,  representations,  or 
information,  made  or  given  to  the  person  soliciting  or  taking 
this  application  for  a  policy,  shall  be  binding  on  the  com- 
pany, or  in  any  manner  affect  its  rights,  unless  sucli  statements, 
representations  or  information  be  reduced  to  writing,  and 
presented  to  the  officers  of  tlie  company,  at  the  home  office,  in 
the  application  above." 

On  the  back  of  the  application  was  the  following  entry, 
Unsigned : 

agent's  memorandum — PREMIUM  AND  SETTLEMENT. 

Table  premium, $  .   .   , 

Less — loan  twelve  months'  note, loo  oo 

Balance, 107  30 

Policy  fee  and  stamp, i  00 

First  cash  payment, $108  30 

It  was  proved,  on  the  ]>art  of  the  plaintiff,  that  Abncy  was 

^he  agent  of  the  defendant  for  taking  risks  in  Augusta ;  that 

the  agreement  above  stated  was  made  between  him  and  Doctor 

Carter;  and  that  Doctor  Carter  did,  in  pursuance  of  the 

^reement,  examine  a  number  of  applicants  for  insurance; 

^'so,  that  Doctor  Ford,  after  Doctor  Carter  was  taken  sick, 

^^mined  several  for  him  and  for  his  benefit. 

The  fees  for  these  examinations,  however,  did  not  amount 
to  the  first  year's  premium. 

There  was  a  variance  between  witnesses  as  to  one  point  of 

*  ^18  agreement.     The  plaintiiT,  stating  what  her  husband  h%d 

told  her,  confirmed  by  what  Abney  told  her,  said  that  the 
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year's  services  were  to  go  against  the  year's  premiumi  with- 
out regard  to  their  amount. 

A  witness  named  Howard,  examined  by  interrogatories  at 
plaintifT's  instance,  which  were  introduced  by  defendant,  said 
it  was  this :  that  if  the  services  in  a  year  exceeded  the  pre- 
mium, he  was  to  be  credited  for  the  excess  on  next  yearns 
premium,  and  that  nothing  was  said  of  the  contingency  of  a 
deficiency.  The  same  witness  stated  that  after  the  poliqr 
was  delivered,  Abney  asked  Carter  to  give  a  due-bill  for  the 
difference  between  the  first  year's  cash  premium  and  the  ser- 
vices already  rendered,  which  Carter  refused,  saying  he  meant 
to  hold  him  to  his  bargain,  upon  which  Abney  said  he  wonld 
make  it  all  right. 

Howard  also  testified  that  in  the  spring  of  1873,  Dr.  Car- 
ter came  to  him  in  an  excited  manner  and  showed  him  a  let- 
ter from  Mr.  Obear,  which  was  a  dun  for  the  premium.     He 
said  witness  knew  his  agreement  with  Abney,  that  he  was  to 
pay  the  premium  in  services,  and  now  they  were  dunning  him  ^ 
and  had  not  even  given  him  credit  for  the  services  performed*. 
Witness  took  the  letter  and  showed  it  to  Abney,  who  said  hn^ 
was  about  to  send  in  his  re]>ort  which  would  make  it  all  right 
and  sent  a  message  to  Carter  (which  witness  delivered)  to 
no  attention  to  the  letter.  The  custom  of  the  local  agents  wi 
out  of  $100  00  premium  to  keep  $20  00  for  their  commissiocir^ii 
to  pay  $5  to  the  medical  examiner  and  send  $75  00  to  Abn^e^, 
In  the  cases  when  Dr.  Carter  examined,  they  kept  $20  00  :far 
themselves  and  sent  $80  00  to  Abney.  This  witness,  Howan:( 
was  a  sub-agent  under  Abney,  and  had  brought  Abney  and 
Carter  together  to  make  the  agreement  referred  to.     Aboey 
lived  in  Edgefield,  South  Carolina,  and  had  sub-agents  in 
Augusta 

George  S.  Obear,  the  secretary  of  defendant,  testified  that 
Abney  was  the  comi)any'8  agent  for  South  Carolina,  with  the 
right  to  go  into  any  territory ;  that  he  had  the  same  powers s8 
the  other  agents,  which  were  to  receive  applications  and  for- 
^rd  them  to  the  home  office;  if  approved,  to  deliver  the  pQ,!'* 
icies  and  receive  the  premiums;  that  he  had  no  other  powei«; 
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that  he  had  do  authority  to  make  such  a  contract  as  the  one 
set  up  by  plaintiff;  tiiat  no  custom  of  this  company^  or  any 
other,  as  far  as  witness  knows,  authorized  agents  to  receive 
anything  but  money  for  premiums.  The  witness,  Obear,  said 
that  no  information  as  to  this  alleged  agreement  was  received 
by  the  home  office  until  ailer  Dr.  Carter's  death.  It  was  the 
custom  of  the  company,  when  a  policy  was  issued  and  sent  to 
the  agent,  if  the  return  of  the  premium  was  not  made  at  the 
proper  time,  to  write  to  the  person  insurecl  and  notify  him, 
and  if  he  did  not  pay  to  notify  him  that  the  policy  was  avoided. 
The  paper,  of  which  the  following  is  a  copy,  was  produced 
by  plaintiff,  under  notice,  with  the  statement  that  it  was  re- 
ceived during  Dr.  Carter's  extreme  illness,  and  for  that  reason 
was  never  shown  to  him  : 

"Macon,  Georgia,  June  17th,  1873. 

"Mr.  Floumoy  CaHer :  Please  fill  up  the  blank  spaces  be- 
low, referring  to  your  policy  in  this  company,  and  return  and 
oblige.     If  payment  has  not  been  made,  please  state  that  fact. 

"  George  S.  Obear,  Secretary. 

"No,    I    Premium.    |    Interest.    |    Due.    |    To  whom  paid.    |  When  paid." 

"Policy  holders  are  requested  to  pay  promptly  on  the  day 
Pi^miiims  become  due.  When  it  is  not  convenient  to  pay  to 
^^uthorized  agents,  payment  may  be  made  direct  to  the  com- 
pany, by  check  or  draft,  by  post-office  order  or  by  express." 

Tliis  was  the  form  of  the  one  sent  in  April,  1873,  referred 
^  by  Howard. 

Defendant  also  read  a  letter  dated  July  18,  1873,  to  Dr. 
barter,  notifying  him  that  his  policy  was  void.  This  letter 
^*8  not  received  till  after  Dr.  Carter's  death. 

The  court  refused  to  charge,  as  requested  in  writing,  by 
Plainliff's  counsel:  "That  if  the  agent  of  the  company  agreed 
^ith  Dr.  Carter  that  the  premium  should  be  paid  in  medical 
^^ices  as  examiner,  and  Carter  agreeil  to  render  such  ser- 
^^8  in  consideration  of  the  policy,  and  Carter  did  render 
BQch  services,  when  called  on,  until  hindered  by  sickness  and 
m    ^h,  the  policy  is  binding  on  tlie  defendant." 
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he  court  did  charge,  at  request  of  defendant,  as  follows: 
St.  An  agent  of  an  insurance  company,  whose  agency  ex- 
ds  only  to  procuring  applications,  forwarding  them  to  the 
rent  office,  countersigning  and  delivering  policies,  and  re- 
iving premiums,  has  no  authority  to  make  a  contract  of  in- 
irance  or  to  modify  the.terms  of  a  policy. 
2d.  A  recital  in  the  application  for  insurance  (said  applioa- 
ion  being  signed  by  the  insured)  in  the  words  following,  to- 
»Yit:  "and  inasmuch  as  only  the  officers  at  the  home  office  in 
Macon  have  authority  to  determine  whether  or  not  a  policy 
shall  issue  to  any  applicant,'^  is  notice  to  the  applicant  that 
such  an  agent  as  the  above  described  has  no  power  to  make  or 
modify  a  contract. 

3d.  An  agent  appointed  to  solicit  and  forward  to  the  home 
office  applications  for  insurance;  to  receive  from  the  home 
office  the  policies  of  insurance,  and  to  countersign  them  aoc 
to  receive  the  premiums  which,  by  the  policy,  are  required  t^ 
be  in  cash,  whilst  he  may  waive  the  cash  payment,  his  deli^ 
ery  of  the  policy  without  such  payment,  and  without  the  ex:::, 
cution  and  delivery  of  the  note  on  account  of  first  premium 
would  not  by  itself  bind  the  company.     Still  less  has  such 
agent  authority  to  make  a  different  contract  as  to  the  mo 
o&  payment  of  the  premium,  and  a  contract  for  a  premiv 
different  in  kind  and  amount. 

4th.  A  contract  to  receive  medical  services  in  lieu  of  a  a 
premium  without  reference  to  their  value  in  the  aggrega 
and  witii  no  provision  for  payment  of  the  difference  betw 
tl)e  value  of  such  services  and  the  amount  of  the  premiuir 
not  merely  a  waiver  of  payment  of  a  stipulated  sum  in  c 
but  is  a  contract  for  a  different  kind  and  amount  of  prem 
Such  a  contract  exceeds  the  powers  of  such  an  agent. 

6th.  If,  in  the  agreement  made  by  Carter  with  Abnc 
former  looked  to  Abney  individually,  the  plaintiff  cam 
cover  of  the  company. 

6tii.  The  policy  of  insurance,  and  the  application 
insured,  are  to  be  construed  together  as  one  contract: 
in  the  application  there  is  a  provision  that  the  poll 
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not  be  binding  on  the  company  until  the  firat  premium  shall 
have  been  received|  such  provision  in  the  application  is  a  part 
of  the  policy. 

7tl].  If  there  was  an  agreement  between  Carter  and  Abney, 
defendant's  agent,  that  the  premium  should  be  paid  in  med- 
ical services^  as  examiner  for  defendant,  such  agreement  only 
bound  Abney,  individually,  and  was  not  binding  on  the  com- 
pany. 

8th.  That  if  the  jury  believe  from  the  testimony  that  no 
note  was  given  by  Carter,  for  the  loan  part  of  the  premium, 
the  policy  did  not  take  eflect,  and  was  not  binding  on  de- 
fendant. 

Under  this  charge  the  jury  found  for  defendant,  and  plain- 
tiff excepted  and  assigns  the  same  as  error. 

The  main  controlling  question  in  this  case,  in  view  of  the 
foregoing  statement  of  facts,  is  whether  the  defendant  was 
bound  by  the  acts  of  its  agent,  Abney,  in  making  the  cou- 
tradt  for  insurance,  which  the  plaintiff  now  seeks  to  enforce 
against  it.     The  question  is  not  whether  the  policy  would  be 
Vmding  on  the  defendant  if  its  agent  had  given  to  the  in- 
sured credit  for  the  payment  of  the  first  premium  to  be  paid 
to  obtain  the  policy,  but  the  question  is  whether  its  agent  had 
tbe  authority  to  bind  the  defendant  by  the  contract  which  he 
did  make  with  the  insured,  that  the  premium  due  on  the 
policy  for  the  first  year  was  to  be  paid  by  the  insured,  by  ser- 
vices to  be  rendered  to  the  defendant  as  medical  examiner  in 
Augusta ;  that  if  his  services  in  a  year  exceeded  the  first  year's 
premium,  he  was  to  be  credited  for  the  excess  on  the  next 
f^r's  premium.     This  is  substantially  the  contract  which 
^^r,  the  insured,  made  with  Abney,  the  defendant's  agent, 
^  obtain  the  policy  now  sued  on.     The  general  rule  is,  that 
"*®  principal  is  only  bound  by  the  acts  of  his  agent  when  the 
•  *ttcr  acts  within  the  scope  of  his  authority.     To  establish 
^  liability  of  the  defendant  for  the  payment  of  the  policy 
^w  8ued  on,  the  case  of  Miller  vs.  Life  Insurance  Company, 
^^  Wallace's  Reports,  285,  was  cited  on  the  argument  by  the 
pluatiff  in  error.    The  point  decided  by  the  court  in  that 
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case  was,  that  where  an  insurauce  company  instructed  its 
agents  not  to  deliver  policies  until  the  whole  premiums  are 
paid^  "as  the  same  will  stand  charged  to  their  account  until 
the  premiums  are  received/'  and  the  agent  did,  nevertheless, 
deliver  a  policy  giving  a  cre<1it  to  the  insurer  and  waiving  a 
cash  payment,  that  the  company — it  being  a  stock  company — 
was  bound  for  the  payment  of  the  policy.     The  question  in 
that  case  was,  whether  the  defendant's  general  agent,  under 
his  instructions,  could  waive  the  present  payment  of  a  cash 
premium  prior  to  the  issuing  of  the  policy  so  as  to  bind  the 
company.     The  question  in  the  case  now  before  us,  is  not 
whether  the  defendant's  agent  could  have  waived  the  imme- 
diate or  present  cash  payment  of  the  first  premium  for  a  short 
time,  when  he  issued  the  policy  to  the  insured,  so  as  to  bind 
the  defendant's  company,  but  the  question  here  is,  whether  the 
defendant's  agent  had  the  authority  to  make  the  contract  he 
did  with  the  insured,  that  the  first  premium  should  be  paid  ii 
services  to  be  rendered  as  a  medical  examiner  for  the  defendL^^ 
ant,  as  shown  by  the  evidence  in  the  record,  so  as  to  bind  tb^e 
defendant  for  the  payment  of  the  policy?  This  precise  question 
was  decided  in  the  case  of  the  Anchor  Life  Insurance  Compaxi/ 
V8.  Pease,  reported  in  Bigelow's  Life  and  Accident  Insurant^ 
B.,  4th  vol.,  215.  Although  it  does  not  appear  from  the  report 
of  that  case  that  the  contract  made  with  the  insured  that  tbe 
premium  to  be  paid  in  services  as  examining  physician,  wu 
the  first  premium  due  on  the  policy,  still  the  principles  recog- 
nized and  decided  by  the  court  in  that  case,  in  respect  to  the 
authority  of  the  agent  to  make  such  a  contract,  is  as  applicable 
to  the  first  as  subsequent  premiums.     The  decision  of  the 
court,  in  the  case  last  cited,  appears  to  be  based  on  sound  legal    . 
principles  as  enunciated  therein,  and  for  that  reason  we  adopt 
them,  as  being  applicable  to  the  case  before  us,  in  rendering 
our  judgment.     The  contract  made  by  the  insured  with  th®  ' 
defendant's  agent,  was  of  an  extraordinary  character,  not 
shown  to  have  been  customary,  or  within  the  scope  of  tb^ 
powers  of  such  agents,  but  on  the  contrary,  the  uncontroverl<^ 
evidence  in  the  record  is^  that  the  agent  had  no  authority  ^ 
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inch  a  contract ;  besides,  it  would  seem  from  the  evi- 
that  the  insured  must  have  been  aware  of  that  fact 
le  appealed  to  the  agent,  instead  of  the  company,  when 
ter  demanded  the  payment  of  the  premium  from  him; 
so  when  the  agent  demanded  his  due-bill  for  the  differ- 
^tween  the  first  year's  cash  premium  and  the  services 
sndered,  the  insured  said  he  meant  to  hold  him,  the 
to  h%8  bargain,  and  refused  to  give  his  note.  The  pay- 
»f  premiums  in  cash  by  the  insured  in  a  life  insurance 
Qy,  is  an  important  element  in  conducting  the  business 
1  companies,  and  if  the  agents  thereof  shall  be  allowed 
ract  with  the  insured  for  the  payment  of  premiums  in 
kl  services  to  be  rendered  the  company,  why  not  be  al- 
to contract  for  the  payment  of  premiums  in  horses  and 
s  for  the  agents  to  travel  over  the  country  to  procure 
nee  for  the  benefit  of  the  company  ?  The  only  safe 
to  adhere  to  the  well  established  principles  of  the  law 
cases  where  it  can  be  ascertained,  though  it  has  been 
lat  hard  cases  make  shipwreck  of  the  law,  and  that  re- 
is  probably  quite  as  applicable  to  the  law  governing  life 
oce  contracts  as  any  other.  In  the  view  which  we  have 
of  the  contract  sued  on  in  this  case  under  the  evidence, 
le  law  applicable  thereto,  the  plaintiff  was  not  entitled 
over,  and  although  we  think  the  court  did  err  in  some 
charges  to  the  jury,  still,  the  charge  of  the  court  being 
on  the  main  controlling  question  in  the  case,  the  errors  in 
)D  to  the  other  matbers  complained  of  are  immaterial. 
;  the  judgment  of  the  court  below  be  affirmed. 


SHT  Robertson,  plaintiff  in  error,  vs.  Alexandeb  F. 
Pharr,  defendant  in  error. 

onler  to  entitle  a  party  to  have  a  judgment  entered  on  the  minutes  nunc 
^^,  he  must  show  when  it  was  rendered,  at  what  term  of  the  coi)rt,  if 
on  what  day  of  the  term. 
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case  was,  that  where  an  insurance  company  instruct^ 
agents  not  to  deliver  policies  until  the  whole  premiums 
paid^  "as  the  same  will  stand  charged  to  their  account  u 
the  premiums  are  received,"  and  the  agent  did,  neverthel 
deliver  a  [K)]icy  giving  a  creilit  to  the  insurer  and  waivin 
cash  (myment,  that  the  company — it  being  a  stock  compaa; 
was  bound  for  the  payment  of  the  policy.  The  questior 
that  ease  was,  whether  the  defendant's  general  agent,  un 
his  instructions,  could  waive  the  present  payment  of  a  c 
premium  prior  to  the  issuing  of  the  policy  so  as  to  bind 
company.  l(\\e  question  in  the  case  now  before  us,  is 
whether  the  defendant's  agent  could  have  waived  the  imi 
diate  or  present  cash  payment  of  the  first  premium  for  a  sh 
time,  when  he  issued  tlie  policy  to  the  insured,  so  as  to  bi 
tlie  defendant's  company,  but  the  question  here  is,  whether ' 
defendant's  agent  had  the  authority  to  make  the  contract 
did  with  the  insured,  tliat  the  first  premium  should  be  paid 
services  to  be  rendered  as  a  medical  examiner  for  the  defei 
ant,  as  shown  by  the  evidence  in  the  record,  so  as  to  bind  i 
defendant  for  the  payment  of  the  policy?  This  precise  quest! 
was  decided  in  the  case  of  the  Anchor  Life  Insurance  Compa 
VB.  Pease,  reported  in  Bigelow's  Life  and  Accident  Insurai 
B.,  4th  vol.,  21 5.  Althougl)  it  does  not  appear  from  the  rep 
of  that  case  tliat  the  contract  made  witli  the  insured  that  1 
premium  to  be  paid  in  services  as  examining  physician,  v 
the  first  premium  due  on  the  policy,  still  the  principles  rec( 
nized  and  decided  by  the  court  in  that  case,  in  respect  to  1 
authority  of  tlie  agent  to  make  such  a  contract,  is  as  applical 
to  the  first  as  subsequent  premiums.  The  decision  of  \ 
court,  in  the  case  last  cited,  appears  to  be  based  on  sound  Icj 
principles  as  enunciated  tlierein,  and  for  that  reason  we  ad( 
them,  as  being  applicable  to  the  case  before  us,  in  render! 
our  judgment.  The  contract  made  by  the  insured  with  1 
defendant's  agent,  was  of  an  extraordinary  character,  i 
shown  to  have  been  customary,  or  within  the  scope  of  I 
powers  of  such  agents,  but  on  the  contrary,  the  uncontroverl 
evidence  in  the  record  is,  that  the  agent  had  no  authority 
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make  8ach  a  contract ;  besides,  it  would  seem  from  the  evi- 
dence, (hat  the  insured  must  have  been  aware  of  that  fact 
when  he  appealed  to  the  agent,  instead  of  the  company,  when 
the  latter  demanded  the  payment  of  the  premium  from  him; 
And  also  when  the  agent  demanded  his  due-bill  for  the  difier- 
^Qoe  between  the  first  year's  cash  premium  and  the  services 
then  rendered,  the  insured  said  he  meant  to  hold  him,  the 
Agent,  to  hiB  bargain,  and  refused  to  give  his  note.     The  pay- 
ment of  premiums  in  cmh  by  the  insured  in  a  life  insurance 
^^rnpany,  is  an  important  element  in  conducting  the  business 
<^r  such  companies^  and  if  the  agents  thereof  shall  be  allowed 
^  contract  with  the  insured  for  the  payment  of  premiums  in 
ttiedical  servi'jes  to  be  rendered  the  company,  why  not  be  al- 
lowed to  contract  for  the  payment  of  premiums  in  horses  and 
buggies  for  the  agents  to  travel  over  the  country  to  procure 
insurance  for  the  benefit  of  the  company  ?     The  only  safe 
i*ule  is  to  adhere  to  the  well  established  principles  of  the  law 
ui  all  cases  where  it  can  be  ascertained,  though  it  has  been 
said  that  hard  cases  make  shipwreck  of  the  law,  and  that  re- 
Daark  is  probably  quite  as  applicable  to  the  law  governing  life 
Insurance  contracts  as  any  other.    In  the  view  which  we  have 
taken  of  the  contract  sued  on  in  this  case  under  the  evidencCi 
And  thfe  law  applicable  thereto,  the  plaintiff  was  not  entitled 
to  recover,  and  although  we  think  the  court  did  err  in  some 
^f  its.' charges  to  the  jury,  still,  the  charge  of  the  court  being 
'%htf'  on  the  main  controlling  question  in  the  case,  the  errors  in 
'^feion  to  the  other  mattters  complained  of  arc  immaterial. 
I^et  the  judgment  of  the  court  below  be  affirmed. 


^EKNETT  Robertson,  plaintiff  in  error,  vs.  Alexander  F. 

Pharr,  defendant  in  error. 

l<  In  order  to  entitle  a  party  to  have  a  judgment  entered  on  the  minutes  nunc 
P^o  turn,  he  must  show  when  it  was  rendered,  at  what  term  of  the  court,  if 
'^  on  what  day  of  the  term. 
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a.  When  a  case  stands  on  the  docket  as  undisposed  of,  and  no  entry  on  th^^ 
papers  or  elsewhere  is  produced  indicating  any  disposition  of  it,  a  fina^"^ 
judgment  cannot  be  entered  nunc  pro  tunc  on  parol  testimony  alone,  ui^  — 
aided  by  the  judge's  recollection,  where  counsel  for  one  of  the  parties  d^, — 
nies  on  oath  all  knowledge  of  the  alleged  judgment,  and  there  is  no  po&a. — 
tive  affirmative  evidence  but  that  of  the  adverse  counsel. 

Judgments.    Amendment.     Before  Judge  Clark.    Sam — 
ter  Superior  Court.    October  Term,  1875. 

Reported  in  the  opinion. 

ft 

C.  F.  Crisp;  N.  A.  Smith;  M.  R.  Stansbll,  for  plaintiflT^ 
in  error. 

W.  A.  Hawkins,  for  defendant 

Bleckley,  Judge. 

A  judgment  was  rendered  in  July,  1867.  Exoc*"*^*®**  ^*"  " 
sued  thereon,  was  levied  upon  certain  land,  as  dtljf*"^*"^*  ^ 
property,  in  August.  1869.  In  September  thereafter  ^'^^  ^®"  ^ 
■  fendant  filed  an  affidavit  of  illegality  on  two  grouno^*  ^^  ^^ 
that  he  was  never  served  with  the  declaration  or  processV^®^""* 
er  acknowledged  service  an<l  never  ap|>eared,  nor  did  h«  evened 
know  anything  about  the  proceedings;  second,  that  theV^'*^-^ 
sideration  of  the  debt  was  slaves.  The  case  was  entered  o^-^ 
the  illegality  docket  at  October  terra,  1869.  In  Janu\*' 
1875,  the  court  i>assed  an  order  reciting  that  the  ''illcgali![y 
had  been  lost,  and  directing  that,  if  not  established  by 
next  term  the  same  should  be  dismissed;  and  ordering,  ah 
that  the  plaintiff  establish  the  original  declaration,  or,  failiiV^ 
to  do  so,  and  it  should  be  needed,  that  the  case  should  L^ 
dismissed.  An  order  establishing  the  declaration,  process^ 
officer's  return  of  service,  verdict  and  judgment,  with  othej 
entries  on  the  declaration,  was  passed  in  the  same  month  of 
January.  At  October  term,  1875,  the  defendant  moved  to 
enter  upon  the  minutes  a  judgment  which  he  alleged  had  been 
rendered  by  the  court  at  a  previous  term,  sustaining  the  ille- 
gality.   The  question  was,  whether  such  a  judgment  had, 
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in  fact,  been  rendered,  and  if  so,  when  ?    On  going  into  evi- 
dence it  appeared  that  the  case  stood  on  the  illegtility  docket 
justas  it  was  orginally  entered.  The  judge  had  neither  marked 
it   out  nor  made  any  raemoranchira  concerning  it.      There 
Was  no  writing  whatever  produced  that  afforded  any  hint  or 
intimation  that  the  case  had  ever  been  disposed  of.     The 
original  illegality  papers  were  found  aud  were  before  the 
court.    They  showed  no  judgment  against  the  plaintiff  for 
oo6t8  nor  anything  else  on  the  matter  in  question.      The 
movant  supported  his  motion  wholly  by  parol  testimony. 
Colonel  Hawkins,  liis  attorney,  testified  that  he  was  certain 
^hecase  was  cal}e<l,  and  that  he  took  an  order  sustaining  the 
affidavit  of  illegality,  in  substance  the  same  as  that  now  pro-* 
poeed  to  be  entered  nunc  pro  tunc;  that  he  had  a  pretty  clear 
^■'ecolleetion  of  drawing  the  order;  and  that  his  recollection 
"^ac,  that  on  the  calling  of  the  case,  it  was  announced  that 
^he  note,  which  was  the  foundation  of  the  execution,  was 
given  for  slaves,  and  that  the  order  was  taken.     The  deputy 
sheriff  who  made  the  levy,  testified  that  bethought  he  was  in 
^^Ort  when  the  case  was  called  with  some  other  similar  cases, 
**id  that  his  remembrance  was  the  affidavit  was  sustained. 
The  movant  himself  testified  that  the  plaintiff's  attorney  told 
Wm  the  execution  was  dead,  and  offereil  to  receipt  it  in  full  if 
''^itnesB  would  pay  his  fee;  that  he  thought  this  was  after  the 
^^Bsehad  been  called  in  court,  the  illegality  sustaiued,  and  the 
^*der  sustaining  it  taken,  but  was  not  certain.     On  the  other 
«*nd,  the  plaintiff's  attorney  testified  that,  after  the  constitu- 
"on  of  1868,  he  supposed  the  execution  was  dead,  and  did 
^fifer  to  receipt  in  full  if  movant  would  pay  his  fee,  but  he 
''^ver  knew  the  execution  had  been  levied,  or  that  any  ille- 
gality was  taken ;  that  he  was  present  in  court  most  of  the 
^ime  during  the  call  of  the  dockets,  and  had  no  notice  of  the 
**eever  haVing  been  taken  up;  and  that  if  any  such  order 
^  ever  granted  it  was  without  his  knowledge  or  consent. 
Ifce  deputy  clerk  testified  that  he  had  been  in  office  several 
Jttrs  since  1869,  a  part  of  the  time  as  deputy  sheriff,  and 
timt  he  did  ngt  remember  that  the  illegality  docket  had  been 
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called  since  that  year ;  that  all  late  cases  of  illegality  were 
entered  on  the  issue  docket. 

1.  On  this  evidence^  chiefly  on  that  of  Colonel  HawkinSi 
as  the  judge  certifies,  the  court  granted  the  motion ;  and  a 
judgment  sustaining  the  illegality  was  entered  on  the  minutes 
nunc  pro  tunc.    But  it  was  entered  as  of  no  particular  day  or 
term.    The  evidence  does  not  show  when  it  was  rendered. 
For  that  reason^  if  there  were  no  other,  we  think  the  court 
erred.     A  judgment  is  too  important  a  matter  to  float  at  large 
in  a  stream  of  time  six  years  wide.     Important  rights  may 
depend  on  its  date.     The  term,  at  least,  if  not  the  day  of  the 
term  when  it  was  rendered,  should  appear.   Unless  that  much 
(^rtainty  can  be  imparted  to  it,  it  is  too  loose  to  become  il 
record.     When  a  suitor  claims  to  have  recovered  a  judgment, 
he  must  show  with  reasonable  certainty  when  he  recovered  i 
If  he  asks  to  have  it  entered  "now  for  then,"  it  must 
known  what  term  "then"  applies  to.     Now  for  then  !    No'^r 
for  when  ? 

2.  But  the  evidence  that  any  judgment  was  rendered  at^// 
was  altogether  in  parol.     None  of  it  was  positive  except  tha^ 
of  the  attorney  for  one  of  the  parties.     The  attorney  for  the 
other  party  denied  all  knowledge  of  the  matter.     It  does  do( 
appear  what  judge  was  presiding,  or  that  he  did  or  could  aid 
the  evidence  by  his  own  recollection.     The  docket  wassilenty 
the  minutes  of  the  court  t^rere  silent;  no  entry  on  the  papeis 
or  elsewhere  hinted  at  such  a  judgment ;  the  paper,  drawn  up 
as  a  judgment  at  the  time,  had  not  been  preserved ;  there  wa^ 
absolutely  nothing  but  memory  to  depend  upon.     A  court  ol 
record  speaks  by  its  records.     It  would  be  dangerous  in  tb^ 
extreme  to  shape  its  records  by  the  unaided  recollection  ot 
one  of  the  counsel,  however  clear  and  positive  his  reoollectio** 
might  be.     Conceding,  as  we  do,  to  Col.  Hawkins  the  purest 
and  most  unimpeachable  veracity,  there  was  not  enough  e^^' 
dence  before  the  court  to  establish  the  rendition  of  a  judgmeO^ 
Neither  his  memory  nor  that  of  any  other  private  person 
ought  to  be  accepted  as  a  substitute  for  a  record,  or  as  '^^ 
equivalent  of  record  evidence.    We  cannot  recognize  men&o^ 
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0  servragy  for  years,  the  purposes  of  the  minutes  of  court.  It 
9  ikr  better  to  abide  by  the  docket^  and  let  tlie  case  be  disposed 
f  accordingly. 
Judgment  reversed. 


FoHN  G.  Winter  d  a?.,  plaintiffs  in  error,  v«.  The  Eagle 
AND  Phenix  Manufacturing  Company,  defendant  in 
error. 

I-  This  court  will  not  control  the  discretion  of  the  circuit  court  in  granting 

a  new  trial  unless  that  discretion  has  been  grossly  abused.     The  case  will 

be  tried  again,  and  nobody  can  be  badly  hurt. 

*•  Newly  dbcovered  testimony  to  the  effect  that  the  ancestor  of  the  plaintiffs 

signed,  as  secretary  of  the  Rock  Island  Paper    Mills  Company,  a  mort- 

S*ge  of  the  property  sued  for,  is  pertinent,  and  sufficient  to  authorize  the 

C^t  of  the  new  trial,  when  defendant  claims  under  said  Rock  Island 

Company,  and  plaintiffs,  as  heirs  of  the  ancestor ;  and  when  such  evidence 

**  supported  by  the  a£fidavits  of  the  parties  who  negotiated  in  respect  to 

uie  mortgage,  tending  to  show  that  the  ancestor  had,  prior  to  said  mortgage, 

**>de  a  deed  in  fee  to  the  property  mortgaged  to  said  Rock  Island  Paper 

*^ills  Company. 

3*  rCor  can  the  defendant  or  its  counsel  be  fairly  charged  with  want  of  dili- 

S^ce  in  not  sooner  finding  the  record  of  the  mortgage  and  the  signature 

^  the  secretary  thereto ;  its  title  was  a  deed  from  one  McAllister  who 

b^ghl  of  the  Rock  Island  Company,  and  it  can  hardly  be  said  that  it  was 

^  grossly  negligent  in  not  searching  the  mortgages  made  by  one  not  its 

**wnediatc  vendor,  as  to  require  this  court  to  hold  that  the  judge  below  gross- 

V  abused  his  discretion  in  not  withholding  the  grant  of  the  new  trial  for 

^ani  of  diligence  on  its  part. 

I'few  trial.    Before  Judge  Buchanan.    Muscogee  Supe- 
**  Court.  .  November  Term,  1875. 

reported  in  the  opinion. 

^^'^3n)P0RD  &  Garrabd,  for  plaintiffs  in  error. 
Pbabody  &  Bbannon  ;  James  Johnson,  for  defendants* 


0    SUPREME  COURT  OF  GEORGIA. 

Winter  et  ah  vs.  The  Eagle  and  Phenix  Manufacturing  Company. 

Jackson,  Judge. 

Oil  the  trial  of  this  case  the  jury  found  for  the  plaintifis  on 
i  chain  of  title  from  the  state  to  tiieir  father.     The  defendant 
showed  title  from  the  Rock  Island  Paper  Mills  Coroimnj  to 
one  McAllister  and  from  him  to  them.  Some  parol  proof  was 
also  introduced  by  the  defendant,  endeavoring  to  show  there- 
by, that  they  had  built  on  the  lot  in  controversy  and  expend- 
ed large  sums  of  money  thereon  within  the  knowledge  of  plain- 
tiifs,  or  their  father,  under  such  circumstances  as  to  make  it 
inequitable  in  them  to  recover  the  land  with  the  improvements; 
but  for  the  puri>ose  of  illustrating  the  reasons  for  this  decisio 
it  is  unnecessary  to  go  into  that  proof  or  to  consider  its  lega? 
eflTcct.     Other  questions  are  also  made  in  the  motion  for  a  ne 
trial  which  we  do  not  consider  because  it  as  unnecessary,  ttx^ 
new  trial  having  been  granted  l)elow  on  the  newly  discover^^/ 
testimony  alone,  and  our  view  of  that  ruling  controlling  Clie 
(«ase,  at  least  the  grant  of  this  motion,  without  considering  tfae 
other  grounds. 

1,  2.  The  motion  is  based  upon  the  discovery  by  the  r/e- 
fendnnt,  sincethetrial,  of  a  mortgage  deed  madeb}^  the  Rock 
Island  Paper  Mills  Company,  to  (he  Mechanics'  Bank  of  Au- 
gusta, signed  by  George  W.  Winter,  the  father  of  the  plaintiflfef 
and  as  whose  heirs-at-law  they  sued,  as  secretary  of  the  Rod 
Island  Paper  Mills  Company,    The  significance  of  this  testi- 
mony lies  in  the  fact  that  the  Rock  Island  Company  sold  ih® 
land  to  McAllister  and  McAllister  to  defendant.     The  foct 
that  George  W.  Winter,  in  whom  the  fee  to  this  land  ^^ 
vested,  should  sign  a  mortgage  to  the  same,  acknowledgi^f 
the  fee  in  another,  so  far  as  i)is  signature  as  secretary  of  tb^ 
other  could  do  so,  is  a  circumstance  which  might  have  gr^ 
weight  with  the  jury,  in  connection  with  the  other  circiU^ 
stances  of  the  case,  tending  to  cast  suspicion  upon  the  bo' 
fides  of  the  plaintiffs'  claim  to.  the  land.     It  is  in  tlie  nati 
of  an  estoppel,  and  furnished  the  court  below  with  groun 
in  its  judgment,  sufficient  to  grant  the  new  trial.     It  is  si 
ported,  too,  by  affidavits  of  William  T.  Oould|  the  coudsc 
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the  Meclianice'  Bank,  Milo  S.  Hatch,  the  president,  and  Al- 
fred Baker,  one  of  the  directors,  who,  while  they  do  not  posi- 
tively affirm  that  they  ever  saw  a  deed  from  George  W.  Win- 
ter to  the  Rock  Islabd  Company,  depose  to  facts  and  circum- 
stances making  the  presumption  very  strong  in  connection 
with  Winter's  signature,  as  secretary,  to  the  mortgage,  that  such 
a  deed  had  been  made.     At  all  events  these  affidavits  and  this 
discovery  rendered  it  proper,  we  think,  to  look  further  into 
this  important  case  involving  a  large  and  valuable  property, 
and  it  would  be  an  abuse  of  the  powers  vested  in  this,  as  an 
appellate  court,  to  control  the  court  who  tried  the  case  from 
further  investigation  and  another  trial  thereof. 

3.  Nor  will  we  control  him  in  his  judgment  on  the  ques- 
tion of  diligence.  Counsel  are  excusable,  perhaps,  for  not 
looking  into  all  the  mortgages  made  by  the  various  vendors 
of  this  land,  and  hence  in  not  finding  the  name  of  George  W. 
Winter  to  one  of  them  as  secretary.  The  court  below  did  not 
hold  them  to  greater  diligence,  and  we  will  yield  to  his  dis- 
wetion  in  this  as  in  the  other  parts  of  this  ground  of  the  mo- 
tion for  a  new  trial — the  newly  discovered  testimouy  and  the 
dements  that  enter  into  it  as  a  proper  ground  for  such  a  mo- 
tion. 

Judgment  affirmed. 


SiRAM  MiLLiKEy,  plaintiff  in  error,  vs.  Hexry  H.  Steiner, 

'  defendant  in  error. 

••  The  charter  of  a  bank  provided  that  the  directors  sliould  serve  until  the 
^  of  the  first  Monday  in  January  next  ensuing  the  time  of  their  election, 
•''^J  no  longer ;  thatlhe  directors,  at  the  first  meeting  after  their  election, 
**'^W  choose  one  of  their  number  president ;  that  if  it  should  happen  that 
***  election  of  directors  should  not  take  place  upon  the  proper  day,  the 
***I*wiion  should  not  be  deemed  dissolved,  but  the  election  should  be  had 
°*  some  other  day.  At  a  meeting  of  the  stockholders,  held  on  December 
**^i  1865,  ^'^  directors  were  authorized  to  cause  the  then  president  and 
^*™tt  to  execute  a  deed  of  assignment.  This  instrument  was  made  and 
*»i'ered  on  January  4th,  1866,  by  the  president  and  cashier  in  office  at 
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the  time  of  the  aforesaid  meeting  of  the  stockholders.  The  first  Mondajr 
in  January,  1866,  was  then  passed,  and  no  new  board  of  directors  or  new 
officers  had  been  elected : 

Heid^  that  the  president  and  cashier  before  referred  to  were  the  proper  ofEcen 
to  execute  such  assignment.     They  were  officers  de  facto  if  not  de  jurt. 

2.  Section  1494  of  the  Code  providing  the  method  by  which  an  assignment 
by  a  bank  may  be  set  aside  at  the  instance  of  creditors,  applies  only  to  a 
case  where  there  has  been  a  voluntary  surrender  of  the  charter. 

Banks.    Officers.     Assignments.    Before  Jiul^  Gibson. 
Richmond  Sui)erior  Court.     October  Terra,  1875. 

Reported  in  the  decision. 

Amos  T.  Akerman,  by  E.  N.  Broyles,  for  plaintiff  \rx 
error. 

W.  H.  Hull  ;  Frank  H.  Miller,  for  defendant 

Warner,  Chief  Justice. 

This  was  a  claim  case,  and  the  record  shows  the  following 
facts : 

On  the  19th  day  of  September,  1865,  suit  was  instituted 
in  Richmond  superior  court  on  bills  of  the  Mechanics'  Bankj 
and  service  w^as  perfecteil  on  Thomas  S.  Metcalf,  president,  per- 
sonally, on  September  23d,  1865.    Judgment  was  rendered 
January  15tJi,  1867,  for  $8,839  00,  based  on  a  verdict  of  a 
jury,  without  any  plea,  and  levied  February  20th,  1875, 
there  being  on  the  execution  a  return  of  no  property,  Decem- 
ber 9th,  1869;  claim  was  interposed  February  23d,  1875> 

The  following  were  admissions  on  the  trial ; 

1st.  That  the  lot  of  land  in  controversy  was,  on  the  4th  of 
January,  1866,  and  for  maay  years  before,  the  property  of  th« 
Mechanics'  Bank,  and  was  so  at  the  date  of  the  levy,  unless 
it  had  ceased  to  be  by  virtue  of  the  facts  and  proceeding 
hereinafter  shewn. 

2d.  The  deed  of  assignment,  dated  January  4th,  1866,  it(^ 
the  Mechanics'  Bank  to  William  T.  Gould,  signed  by  Thoa- 
as  S.  Metcalf,  as  president,  and  John  A.  North,  as  cssbiefi 
with  the  corporate  seal  affixed,  with  acceptance  of  the  trust 
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e  assignee  on  January  4thy  1866,  and  recorded  January 
866.     The  deed  is  witliout  preference,  conveys  the  lot 

on,  with  all  other  property  of  the  bank,  in  trust  for  the 
)rs  of  the  bank,  and  authorizes  it  to  be  sold  in  such 
^r  and  on  such  terms  as  the  trustee  may  deem  most  for 
terest  of  the  trust. 

The  Mechanics'  Bank  was  incoFporated  by  the  act  of 
^islature,  approved  December  21st,  1830:  Pam.  34, 
i's  Digest  to  1837,  page  94. 

.  The  charter  of  said  bank  was  extended  by  act  ap- 
1  February  20th,  1854,  to  1880. 

.  Notice  was  given  December  2d,  1865,  by  an  adver- 
nt  signed  by  J.  A.  North,  cashier,  by  order  of  the  di- 
$,  of  a  general  meeting  of  tlic  stockholders,  December 
1865,  to  consider  the  condition  of  the  institution. 
.  At  the  meeting  held  December  20th,  1865,  the  fol- 
l  resolutions  were  jxissed : 

esolved  by  this  meeting,  being  a  representation  of  a 
ity  of  tiie  stock  of  siiid  bank,  that  a  general  meeting  of 
lolders  be  called,  to  be  lield  on  the  20th  day  of  Febru- 
ixt,  to  consider  the  propriety  and  necessity  of  surrender- 
le  charter. 

^^solvedy  that  in  the  meantime,  and  to  avoid  unjust  pre- 
ses  among  the  creditors  of  the  bank,  the  board  of  direc- 
e  requested  forthwith  to  cause  the  president  and  ciishier, 
'  tiie  corporate  seal  of  the  bank,  to  execute  and  deliver 
ih  person  or  pei'sons  as  they  may  selei^t,  a  deed  of  con- 
ice  and  assignment  of  all  and  singular  the  estate,  goods, 
ys,  evidences  of  debt,  and  property  of  every  description, 
ind  personal,  in  possession  and  in  action,  belonging  to 
bank,  reserving  what  may  be  necessary  to  pay  officers' 
es,  incidental  expenses  and  attorneys'  fees,  up  to  the  com- 
)D  of  said  assignment,  in  trust  for  the  payment  of  all  the 
itednesB  and  obligations  of  said  bank,  without  any  dis- 
KMi,  except  as  is  provided  by  law.'' 
k.  On  the  same  day  the  directors  met  and  ordered  the 
IQment  to  be  made  as  soon  as  deemed  advisable. 
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8th.  The  assignment  was  made  Thursday^  January  4, 1866, 
by  the  president  and  cashier  with  the  corporate  seal  affixed, 
to  William  T.  Gould,  with  no  other  preferences  than  is  or 
may  be  authorized  by  law,  and  with  authority  to  sell  in  such 
manner  as  the  trustee  may  deem  most  for  the  interest  of  said 
trust. 

9th.  A  notice  was  published  December  21,  1865,  signed 
by  twenty-one  of  the  stockholders,  being  the  owners  of  over 
two  hundred  shares,  notifying  the  stockholders  to  assemble  in 
general  meeting,  February  20, 1866,  to  consider  the  propriety 
of  surrendering  their  charter  and  attending  to  any  other  mat- 
ter touching  the  interejt  of  said  bank. 

10th.  The  stockholders  met  in  convention  on  February  20, 
1866;  they  ratified  and  confirmed  the  proceedings  of  the  pre- 
ceding meeting,  surrendered  their  charter  and  ceased  to  do 
business,  of  which  action  of  tiie  stockholders  a  copy  was  seut 
to  the  Governor  of  Georgia,  who,  in  his  message  of  March  I, 
1866,  informed  the  Senate  "that  a  copy  of  the  proceedings  of 
a  meeting  of  the  stockholders  of  the  Mechanics'  Bank,  rati- 
fying and  confirming  the  proceedings  of  a  previous  informal 
meeting  (heretofore  communicated)  and  surrendering  tlieir 
charter,"  was  of  file  in  his  office. 

11th.  The  trustee  accepteil  the  trust,  took  possession  of  tbe 
property,  held  possession  until  July  6,  1869,  when  he  sold 
the  same  at  public  outcry,  at  the  place  of  public  sales,  afl^ 
due  notice  of  forty  days  in  the  public  gazettes,  to  H.  H.  Steiner, 
for  the  sum  of  $7,700  00,  who  has  been  in  quiet  and  undis- 
turbed possession  ever  since,  under  deed  from  the  assign^i 
recorded  July  24,  1869. 

12th.  There  was  no  election  of  directors  of  the  Mechanics 
Bank,  or  president  of  the  bank,  after  January,  1865,  and  in* 
first  Monday  in  January,  1866,  was  the  first  day  of  the  montn- 

13th.  The  following  are  the  provisions  of  tiie  charter  w 
tiie  Mechanics'  Bank  of  December  21st,  1830,  relating  to  tbe 
qualifications  and  authority  of  the  directors  and  stockholde*^*  j 

"  Section  5.  For  the  well  ordering  of  the  affairs  of  the  s**" 
corporation,  there  shall  be  nine  directors^  who  shall  be  ele(^ 


_1 
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assoou  as  gold  and  silver  coiu  to  the  amount  of  twenty  per 
cent,  of  the  subscriptions  for  said  stock  shall  have  been  re- 
oeivedy  and  in  each  and  every  year  thereafter,  the  dircctoi*s 
shall  be  chosen  by  the  stocklioldcrs  or  proprietors  of  the  cap- 
ital stock  of  said  corporation^  when  a  plurality  of  votes  given 
in  shall  be  required  to  make  a  choice ;  and  those  who  shall 
be  duly  chosen  at  any  election  shall  be  capable  of  serving  as 
directors,  by  virtue  of  such  choice,  until  the  end  of  the  first 
Monday  in  January  next  ensuing  the  time  of  such  election, 
and  no  longer;  and  the  said  directors,  at  their  first  meeting 
after  each  election,  shall  choose  one  of  their  number  us  presi- 
dent, and  in  case  of  his  death,  resignation,  removal  from  the 
state,  or  from  the  board  of  direction,  the  said  directors  shall 
proceed  to  fill  the  vacancy,  by  a  new  election  for  the  remain- 
der of  the  year. 

''And  provided  further,  that  in  case  it  should  at  any  time 
happen  that  an  election  of  directoi's  should  not  be  made  upon 
any  day  when,  pursuant  to  this  act,  it  ought  to  have  been  made, 
the  said  corporation  shall  not  for  that  cause  be  deemed  to  be 
dissolved;  but  it  shall  be  lawful  on  any  other  day  to  hold  aud 
make  an  election  of  directors  in  such  manner  as  shall  -have 
been  regulated  by  the  rules  and  by-laws  of  said  corporation." 
Fundamental  articles  of  the  constitution  of  said  corpora- 
tion : 

** Section  7,  Article  4.  Not  less  than  five  directors  shall 
constitute  a  board  for  the  transaction  of  business,  of  whom 
^epresideut  shall  always  be  one,  except  in  case  of  sickness  or 
'Woessary  absence,  in  which  case  his  seat  may  be  supplied  by 
•Qy  director  appointed  by  the  board  of  directors  present  for 
that  purpose. 

**  Article  5.  A  number  of  stockholders,  not  less  than  twenty, 
who  together,  shall  be  proprietors  of  two  hundred  shares,  or 
upwards,  shall  have  power^  at  any  time,  to  call  a  meeting  of 
*^<^oIdera  for  purposes  relative  to  the  institution,  giving  at 
^  sixty  days  notice  in  one  of  the  public  gazettes  of  the 
otyof  Augustai  specifying  in  such  notice  the  object  of  such 


256         SUPREME  COURT  OF  GEORGIA. 

Milliken  vs.  Steiner. 

*^  The  cashier  or  treasurer  of  tlie  bank,  before  he  enters  upon 
the  duties  of  his  office,  shall  give  bond  with  two  or  more  se- 
curities, to  tlie  satisfaction  of  the  directors,  in  a  sum  not  less 
than  320,000  00,  with  condition  for  his  gooJ  behavior,  and 
the  faithful  discharge  of  his  duties.         *         *  *         * 

''The  bills  obligatory  and  of  credit,  notes  and  other  contracts 
whatever,  on  tlie  behalf  of  the  said  corporation^  shall  be  bind* 
ing  and  obligatory  upon  the  said  company.  Provided  the 
same  be  signed  by  the  president^  and  countersigned  or  attested 
by  the  cashier  of  the  said  cori>oration."         *         *         * 

The  court  charged  the  jury  :  First,  that  under  the  admit- 
ted facts  of  this  case  the  assignment  was  valid,  and  passed 
title  out  of  the  bank.  Second,  that  if  the  assignment  was 
not  valid,  the  plaintiiT  (who  was  admittcil  to  have  been  a 
creditor  of  the  bank  at  the  time,)  should  have  objectal  to  it 
under  the  law,  in  section  1494  of  the  Code,  and  not  having 
done  so,  he  could  not  now  object  to  it,  the  reconl  of  the  deed 
of  assignment  having  been  notice  to  him  from  the  date  of  the 
record. 

The  above  charge  was  given  in  lieu  of  the  several  requests 
of  the  plaintiiT  to  charge,  which  were  refused,  whereupon  the 
plaintiff  excepted.  The  jury,  under  the  charge  of  the  coarty 
found  the  property  levied  on  not  subject. 

1.  The  claimant  purchased  the  pro|>erty  from  the  assignee 
of  the  bank,  for  which  he  paid  the  sum  of  $7,700  00,  and 
took  a  <leed  from  the  assignee  therefor,  and  the  main  question 
in  the  case  is,  whether  the  title  to  the  property  passeil  out  of 
the  bank  by  the  assignment  and  vested  in  Gould,  the  assigned} 
80  as  to  enable  him  to  convey  it  to  Steiner,  the  claimant? 
The  plaintiff  insists  that  at  the  time  the  assignment  was  made 
by  Metcalf,  as  the  president  of  the  bauk,  under  the  resolution 
of  the  stockholders  thereof,  that  his  office  as  president,  by  the 
provisions  of  the  charter,  had  expired  four  days  prior  to 
the  execution  of  the  deeil  of  assignment,  to-wit:  on  the  last 
day  of  December,  1865.  It  api)ears  from  the  evidence  m 
the  record  that  there  was  no  election  for  directors  or  president 
of  the  bank  after  January,  1865,  and  that  the  first  Monday 
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luarjr,  1866,  was  the  first  day  of  that  month.  The 
r  of  the  bank  required  tliat  the  directors  thereof  should 
!ted  and  be  capable  of  serving  as  directors  by  virtue  of 
boice  until  the  end  of  the  first  Monday  in  January  next 
g  the  time  of  such  election^  and  no  longer;  and  that  the 
irectorSy  at  their  first  meeting  afler  each  election,  should 
one  of  their  number  as  president :  Promded,  that  in  case 
lid  at  any  time  happen  that  an  election  of  directors  should 
e  mad^  upon  any  day  when,  pursuant  to  this  act,  it 
to  have  been  made,  the  said  corporation  shall  not  for 
luse  be  deemed  to  be  dissolved,  but  it  shall  be  lawful 
r  other  day  to  hold  and  make  an  election  of  directors 
li  manner  as  shall  have  been  regulated  by  the  rules  and 
rs  of  said  cor|>oration.  What  the  rules  and  by-laws  of 
rporation  were  is  not  disclosed  in  the  record  now  be- 
3.  The  charter  does  not  declare  that  the  acts  of  the 
ent  and  directors,  when  not  re-elected  on  the  day  pre- 
J,  shall  be  void ;  but  on  the  contrary,  the  proviso  be- 
K;ited  manifestly  contemplates  that  their  acts  shall  not 
d.  In  our  judgment,  inasmuch  as  the  resolution  of  the 
lolders  of  the  20th  of  December,  1865,  authorized  the 
)oard  of  directors  forthwith  to  cause  the  then  president 
ishier,  under  the  corporate  seal  of  the  bank,  to  execute 
eliver  the  deed  of  assignment  in  question,  it  passed  the 
)f  the  property  of  the  bank  to  the  assignee.  If  the 
8  who  executed  the  deed  of  assignment  were  not  dejure 
s  of  the  bank  for  that  puri>ose,  they  were  at  least  de 
oi&cei's  of  the  bank  and  the  persons  contemplated  by  the 
lolders  to  make  it:  Angell  &  Ames  on  Cor|>oration8, 
ns  283,  287.  Besides,  the  stockholders,  at  a  meeting 
)n  the  20th  of  February,  1866,  after  the  assignment  had 
made,  ratified  and  confirmed  the  proceedings  of  the  pre- 
;  meeting  held  on  the  20th  of  December,  1865.  In  the 
tf  the  Mechanics^  Bank  vs,  Heardy  37  Georgia  Reports, 
this  court  held  that  service  of  a  writ  on  Metoalf,  as 
lent  of  tlie  Mechanics'  Bank,  on  the  12tli  of  September, 
p  waa  good  service  in  a  suit  against  the  bank.    If  he 
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was  president  of  the  bank  for  the  puri)ose  of  perfecting  ser- 
vice in  a  suit  against  the  bank  on  the  12th  of  September, 
1866,  in  contemplation  of  the  law,  surely  he  was  quite  as 
much  president  of  the  bank  when  he  executed  the  deed  of 
assignment  on  the  4th  day  of  January,  1866. 

2.  Although  the  second  charge  of  the  court  may  have  been 
error,  and  we  think  it  was,  as  the  1494th  section  of  the  Code 
applies  to  such  banks  only  as  have  made  a  voluntary  sur- 
render of  their  charters,  or  the  use  thereof,  according  to  law,^ 
still,  the  first  cliarge  of  the  court  was  right,  in  view  of  th^ 
facts  contained  in  the  record,  and  should  have  controlled  tb 
case  in  favor  of  the  claimant. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Jackson  Graham,  plaintiff  in  error,  vs.  Elvira  W.Camp- 
bell ei  al,y  defendants  in  error. 

I .  Where  one  of  the  subscribing  witnesses  to  aft  unrecorded  deed  was  dead, 
and  the  other  stated  that  he  did  not  recollect  its  contents,  and  the  instru- 
ment was  lost,  parol  evidence  as  to  its  terms  was  admissible. 

3.  Where  a  power  of  attorney  authorized  the  agent  thereby  appointed  to  dis- 
pose of  several  tracts  of  land,  and  it  was  recorded  with  the  conveyance  o» 
one  tract,  but  subsequently  lost,  such  record  was  admissible  upon  the  trial 
of  an  issue  as  to  the  title  to  another  tract  conveyed  thereunder,  for  the  p**'* 
pose  of  showing  that  such  power  had  once  been  in  existence. 

3.  Whilst  the  preliminary  inquiry  necessary  to  the  introduction  of  secondary 
evidence  is  addressed  to  the  discretion  of  the  court,  yet  all  the  evidence  ^' 
mitted  is  for  the  consideration  of  the  jury. 

4.  If  an  agent  sign  a  note  with  his  own  name  alone,  and  there  is  nothing  ^ 
the  face  of  the  note  to  show  that  he  was  acting  as  agent,  he  will  be  p*'' 
sonally  liable  on  the  note,  and  the  principal  will  not  be  liable.     If  an  ag^ 

^  make  a  note  in  his  own  name  and  add  to  his  signature  the  word  "  ^^gtoX 
and  there  is  nothing  on  the  note  to  indicate  who  is  the  principal,  the  sff^ 
will  be  personally  liable  just  as  if  the  word  agent  were  not  added. 

5.  There  is  sufficient  evidence  to  sustain  the  verdict. 

Deeds.  Evidence.  Practice  in  the  Superior  Court.  Po"*' 
cipal  and  agent.  Promissory  notes.  New  trial.  Before  Ju<V 
KxoDOO.    Jasper  Superior  Court.     February  Term,  1875. 
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orted  in  the  decision. 

J,  Babtlett;  a.  Reese;  E.  P.  Howell,  for  plaintiff 
•r. 

A.  Lofton  ;  F.  Jordan,  for  defendants. 

RNEB,  Chief  Justice. 

3  was  a  claim  case,  on  theirial  of  which  the  jury,  under 
irge  of  the  court,  returnai  a  verdict  finding  the  prop- 
vied  on  not  subject.  The  plaintif!  made  a  motion  for  a 
ial  on  the  several  grounds  therein  set  forth,  which  was 
led  by  the  court,  and  the  plaintiff  excepted. 
p{)ears  from  the  evidence  in  the  record  that  on  the  19th 
x)i)er,  1866,  Graham,  the  plaintiff,  sued  out  an  attach- 
igainst  H.  M.  Gay,  the  defendant,  who  was  a  non-resi- 
f  the  state,  returnable  to  tlie  semi-annual  term  of  the 
'  court  of  Jasper  county,  in  1867,  which  was  levied  on 
ndred  and  fifty  acres  of  land  as  the  property  of  the  de- 
»t.  Gay,  which  was  claimeil  by  Campbell,  as  trustee  for 
fe  and  children.  The  plaintiff  alleged  in  his  declara- 
)unde<l  on  the  attachment,  that  the  defendant.  Gay,  was 
ed  to  him  in  the  sum  of  $1,069  70,  besides  interest,  ou 
uissory  note  signed  by  C.  E.  F.  W.  Campbell,  agent  of 
ray,  which  Gay  refuses  to  pay,  a  copy  of  which  note  was 
ed  to  the  plaintiff's  declaration,  and  is  in  the  following 

and  figures:  "By  the  25th  day  of  December  next,  we, 
ler  of  us,  promise  to  pay  Bostwick  &  Graham,  or  bearer, 
ni  of  $1,069  70  for  value  received;  March  28th,  1861.'* 
1  by  C.  E.  F.  W.  Campbell.  Upon  this  declaration  a 
it  and  judgment  was  obtained  against  Gay  to  be  levi^ 
i  land  attache<l  as  the  property  of  Gay.     The  claimant 

no  paity  to  that  judgment  attacked  it  on  the  ground 
here  was  nothing  on  the  face  of  the  record  of  that  judg- 
whicb  could  have  authorized  the  county  court  to  have 
red  it  against  the  property  of  Gay,  the  defendant  in  at- 
leut^  but  on  the  contrary  the  record  affirmatively  shows 
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that  the  jiulgraent  was  renilereil  against  the  property  of  Gray 
on  a  contract  made  by  Campbell;  in  other  words,  the  record 
shows  that  the  judgment  was  rendered  against  Gay's  pro])erty 
to  pay  Campbell's  debt.     The  claimant  claimed  the  land  un- 
der a  deed  made  by  him  to  liimself,  as  trustee  for  his  wife  and 
children,  under  a  power  of  attorney  from  H.  M.  Gay,  the  de- 
fendant, dated  about  the  2d  of  October,  1861,     The  deed  and 
power  of  attorney  were  both  lost,  neither  the  dee<l  nor  power 
of  attorney  in  connection  therewith  had  been  recorded,  but 
the  power  of  attorney  in  connection  with  the  deed  conveying 
another  tract  of  land  to  a  different  party  had  been  recorded, 
the  record  of  which  the  court  allowed  to  be  read  in  evidence, 
over  plaintiff's  objections,  from  which  it  api>eared  that  Gaj 
had  authorized  Campbell,  the  claimant,  to  dispose  of  vA\  his 
lands  in  the  counties  of  Newton  and  Jas{)er.     The  court,  afler 
hearing  evidence  of  the  loss  of  the  deed  and  of  the  death 
of  one  of  the  subscribing  witnesses  thereto,  the  other  sub* 
scribing  witnea?  stating  that  he  did  not  recollect  the  contents 
of  the  deed,  and  could  not  say  whether  it  was  read  or  not  at 
the  time  he  atteste<l  it  as  a  Avitness,  allowed  parol  evidence 
as  to  the  contents  of  the  deed  by  witnesses  who  had  seen  and 
read  it. 

1,  2.  We  find  no  error  in  admitting  parol  evidence  of  the 
contents  of  the  lost  deed  under  the  facts  of  the  case  as  dis- 
closed in  the  record,  nor  in  admitting  in  evidence  the  record 
of  the  power  of  attorney  as  a  circumstance  going  to  show  that 
the  original  power  of  attorney  alleged  to  have  been  lost  had 
been  in  existence. 

3.  The  preliminary  inquiry  as  to  the  loss  of  the  paj)erand 
the  exercise  of  proi)er  diligence  to  lay  the  foundation  for  the 
introduction  of  such  evidence,  is  a  question  which  is  aildreRsed 
to  the  sound  discretion  of  the  judge  according  to  the  peculiar 
circumstances  of  the  case:  1  Greenleaf's  Evidence,  section  558. 
We  think,  however,  that  the  court  erred  in  its  charge  to  tha 
jury,  "that  the  court  having  let  in  evidence  the  contents  of» 
paper  upon  proof  of  its  loss,  they  could  not  consider  wliethef  - 
it  had  been  properly  executed,  or  whether  its  loss  had  been 
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proven,  and  that  they  could  only  consider  what  the  proof  of 
its  contents  was,  and  what  it  conveycil,  to  whom,  and  by 
whom."     The  admissibility  of  the  evidence  was  a  question 
for  the  court,  but  its  weiglit  and  effect,  when  taken  in  con- 
nection with  other  facts  in  the  case,  was  a  question  for  the 
jury,  and  should  be  left  to  their  consideration  and  judgment. 
4.  It  would  be  extremely  difficult  for  us  to  hold  that  the 
judgment  rendered  in  the  county  court  on  the  attachment  and 
declaration  founded  thereon,  against  the  property  of  Gay,  on 
the  note  signed  by  Campbell,  as  the  same  appears  on  the  &ce 
of  the  reconi,  would  bind  his  property  as  against  the  claimant, 
who  was  no  party  to  that  judgment,  if  the  plaintiff,  on  the 
trial,  had  not  gone  behind  it  and  put  in  issue  the  facts  on 
whicK  that  judgment  was  based.     The  plaintiff's  attorney  in 
that  case  was  introduced  as  a  witness,  who  testifieil  (without 
any  objection  having  been  made  as  to  the  comijetcncy  of  his 
evidence  under  the  pleadings  in  the  case,)  that  in   i860  or 
1861,  he  had  sent  to  him  a  debt  of  record  from  Texas  against 
H.  M.  Gay,  for  the  purposes  of  making  the  money  out  of  Guy, 
who  was  here ;  that  he  sued  out  a  bail  writ  and  had  Gay  ar- 
^ted ;  that  he  gave  security  and  was  released ;  that  he  had  the 
Qebt  perfectly  secure ;  that  Campbell,  whose  relations  with 
witness  were  always  very  friendly,  in  the   spring  of  1861, 
^me  to  him  and  told  him  that  he  was  the  agent  of  Gay,  that 
^dy  had  lefl  this  land  levied  on,  in  his  hands  for  the  purpose 
^f  paying  him  this  claim,  and  asked  him  to  settle  the  bail 
^^  by  taking  his  note  as  Gray's  agent,  and  to  release  the  se- 
^rity,  and  that  it  should  be  paid  out  of  Gay's  property  which 
"*had  charge  of.  This  was  done,  and  as  everything  was  done 
la  haste  and  confusion  on  the  eve  of  witness'  departure  for  the 
^F)  by  mistake  he  did  not  sign  it  as  agent,  and  witness  was 
^rpriaed  when  he  next  saw  the  note  in  1866,  to  find  that  he 
^  not  signed  it  as  agent.     It  was  given  for  Gay's  debt,  and 
***  taken  pn  Campbell  individually.     Witness  treated  him  in 
^Dg  the  note  as  Gay's  agent,  and  would  not  have  agreed 
to  idease  the  bail  writ  security  for  the  debt,  for  Campbell's 
^Tidnal  debt,  nor  did  he  do  so.     Campbell  testified  that  he 
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gave  his  iiulividual  note  to  the  plaintiiT's  attorney  in  settle- 
ment of  the  bail  writ  proceeding,  and  did  not  tell  hiiu  that 
Gay  had  left  all  his  business  in  liis  hands,  and  that  he  had 
control  of  this  land  to  settle  up  this  debt,  and  that  he  would 
pay  it  out  of  the  land,  and  that  he  had   left  it  with  him  for 
that  purpose.     The  evidence  being  in  conflict  on  this  material 
and  controlling  ])oint  in  the  case,  the  jury  were  authorized  to 
have  found  in  favor  of  the  claimant,  that  is  to  say,  the  jury 
were  authorizes!  to  hnve  found  that  the  note  on  which   the 
plaintiff's  judgment  was  obtained  against  Gay,  was  not  found- 
ed on  a  debt  due  by  Gay,  but  on  a  debt  due  by  Campbell  in 
his  individual  capacity,  therefore  Gay's  land  was  not  subject 
to  that  judgment.     The  general  rule  of  the  law  is,  that  if  an 
agent  sign  a  note  with  his  own  name  alone,  and  there  is  noth- 
ing on  the  face  of  the  note  to  show  that  he  was  acting  as 
agent,  he  will  be  personally  liable  on  the  note,  and  the  prin- 
cipal will  not  be  liable.     If  an  agent  make  a  note  in  his  own 
name  and  add  to  his  signature  the  word  '^  agent,"  and  there 
is  nothing  on  the  note  to  indicate  who  is  the  principal,  the 
agent  will  be  personally  liable  just  as  if  the  word  agent  wer^ 
not  adde<1 :  1  Parsons  on  Notes  and  Bills,  92,  95,  102. 

5.   The  uncontradicted  evidence  in  the  record  is,  that  tl"*e 
money  and  property  of  the  claimant's  wife  paid  for  the  lan^'» 
and  that  the  claimant,  by  himself  or  agents,  had  been  in  po*^^ 
session  of  the  land  from  1861  until  the  time  of  trial.    This 
evidence  of  title  on  the  part  of  the  claimant,  independent  <^^ 
any  other,  would  have  been  sufficient  to  have  enabled  him  to 
have  attacked  the  plaintiff's  judgment,  or  to  have  shown  anj 
other  valid  legal  reason  why  the  land  should  not  be  ms%dt 
subject  to  the  payment  thereof.   The  claimant  was  in  the  po9* 
session  of  the  land  as  the  trustee  of  his  wife  and  childreflt 
and  had   been  since  1861,  with  the  purchase  money  pti^ 
therefor  out  of  the  money  and  property  of  his  wife.     The 
court,  in  its  charge,  submitted  the  question  of  fraud  to  the 
consideration  of  the  jury,  and  they  having  passed  upon  it 
and  found  in  favor  of  the  claimant,  and  although  the  court     j 
may  have  committed  some  errors  in  the  progress  of  the  triilf 
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Still,  in  view  of  all  the  facts  disclosed  in  the  record,  we  will 
not  interfere  with  the  exercise  of  the  discretion  of  the  court 
below  in  overruling  the  motion  for  a  new  trial. 
Judgment  affirmed. 


Thomas  T.  Page,  administrator,  plaintiff  in  error,  t?«.  Al- 
fred I.  Haines,  administrator,  defendant  in  error. 

An  administrator  is  entitled  to  no  relief  in  equity  against  a  judgment  at  law, 
on  the  ground  that  he  did  not  know  the  assets  of  the  estate  were  deficient, 
or  because  he  was  ignorant  of  the  effect  of  the  judgment  as  evidence  of 
assets,  there  being  no  sufficient  excuse  shown  for  his  want  of  the  requisite 
infoxBiation. 

£quity.  Administrators  and  executors.  Judgments.  Be- 
*>rc  Judge  Herschel  V.  Johnson.  Johnson  Superior 
Court    September  Term,  1875. 

Reported  in  the  opinion. 

H.  M.  Carswell,  by  brief,  for  plaintiff  in  error. 

Cain  &  Polhiix  ;  John  M.  Stubbs,  for  defendant. 

Bleckley,  Judge. 

Kegligence  in  not  making  defense  will  prevent  a  court  of 
*^iiity  from  relieving  against  a  judgment  at  law:  Code,  sec- 
tions 3129,  3595.  Judgment  went  at  law  against  the  com- 
plainant u{)on  a  debt  of  his  intestate.  Having  l)een  sued 
^pon  his  bond  as  administrator,  he  now  seeks,  by  his  bill  in 
•luitjr,  to  avoid  the  effect  of  that  judgment  as  evidence  of 
■*et8.  He  alleges  that  he  di<l  not  know  that  the  assets  were 
^*&a«it;  and  thai  he  was  ignorant  of  the  legal  effect  of  the 
Judgment  as  proof  of  assets.  But  had  he  been  diligent  in 
pcrfMrming  the  duties  of  his  trust  he  could  have  known  the 
^'Dth  in  respect  to  both  of  these  matters,  for  aught  that  ap- 
P<UB  in  his  bill  to  the  contrary.     He  renders  no  reason  at  all 


SUPREME  COURT  OF  GEORGIA. 

Ball  et  aL  vs.  Vason  «'/  a/, 

he  (lid  not  take  counsel  as  to  the  law,  and  no  good  reason 
he  did  not  or  could  not  learn  the  condition  of  the  estate 
me  to  have  pleaded  to  the  action.    The  court  below  de- 
1  the  injunction  prayed  for  and  dismisseil  the  bill, 
/udgraent  aiErmeil. 


ARAH  A.  Ball,  administratrix,  d  al.y  plaintifis  in  error,  vs. 
David  A.  Vason,  trustee,  et  al.,  defendants  in  error. 

1.  When  a  bill  is  filed  by  a  debtor  as  trustee  for  his  children,  to  enjoin  jndg- 
ment  creditors,  some  of  whom  have  levied,  and  others  are  about  to  Itvy, 
upon  his  property,  and  a  fund  is  brought  into  court  for  equitable  distribn. 
tion,  counsel  for  the  trustee,  who  filed  the  bill,  are  not  entitled  to  fees  to 
be  paid  out  of  the  general  fund  raised.  The  interest  to  represent  which 
such  counsel  were  employed,  is  antagonistic  to  the  general  creditois  whose 
judgments  have  been  enjoined,  and  it  would  be  inequitable  to  force  sncli 
creditors  to  pay  the  counsel  who  fought  and  overthrew  them. 

2.  Such  fees  are  not  included  under  the  term  "costs  and  expenses,"  wlu'cli 
term  was  used  by  this  court  in  directions  on  a  former  trial  here,  that  "i 
and  expenses"  should  be  paid  out  of  a  certain  fund.     In  such  a 
this  equality  is  equity,  and  every  party  should  pay  his  own  counsel. 

3.  Expenses  do  include  the  necessary  funds  for  carrying  on  the  planting  io- 
terest  entrusted  to  the  receiver,  the  employment  of  an  overseer,  the  hire  « 
laborers,  the  commissions  of  the  receiver,  and  the  expenses  incident  tD  tb« 
receivers  office  and  duties,  and  this  court  will  not  control  the  court  bclo^ 
in  fixing  the  amount  of  such  expenses,  unites  his  discretion  has  been  grest* 
ly  abu>ed. 

4.  The  receiver  is  a  good  witness  to  prove  his  account,  and  unless  his  touch- 
ers are  called  for  by  the  other  side  they  need  not  be  produced. 

5.  Where  a  lien  for  provisions,  etc.,  to  make  a  crop  has  been  foreclosed  and 
levied  upon  the  crop  made,  and  by  reason  of  an  injunction  and  appoint* 
ment  of  a  receiver,  that  crop  has  been  exhausted  and  used  by  the  receiver 
in  making  subsequent  crops,  equity  will  enforce  such  crop  lien  upon  thr 
subsequent  rents,  issues  and  profits  of  the  plantation.     Having  seized  tb 
crop  on  which  such  creditor  had  levied  and  on  which  his  legal  grasp  ^ 
laid,  and  taken  it  into  the  custody  of  the  court*s  receiver,  the  court  of  eqi' 
will  see  to  it  that  such  creditor  shall  not  suffer  by  its  process  and  obedicf 
to  its  behests. 

6.  Matters  passed  upon  by  an  auditor  or  master  will  not  be  reopened  ta 
regularly  excepted  to  in  pursuance  of  the  statute,  but  all  parties  wi 
concluded  by  the  finding  of  such  auditor  or  master  unless  there  be  f 
quent  discovery  of  some  fraud  or  other  equitable  ground  of  relief. 
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Equity.  Fees.  Costs.  Receiver.  Witness.  Debtor  and 
teditor.  Auditor.  Judgments.  Before  Judge  Hansell. 
)ougherty  Superior  Court.     April  Term,  1875. 

Reported  in  the  opinion. 

Strozer  &  Smith;  D.  H.  Pope;  Hines  &  Hobbs;  L.  P. 
D,  Warren,  for  plaintiffs  in  error. 

R.  F.  Lyon,  for  defendants. 

Jackson,  Judge. 

A  bill  was  filed  by  David  A.  Vason,  as  trustee  for  his  chil- 

nen,  to  enjoin  certain  creditors  from  proceeding  to  make 

leir  money  on  judgments  obtained  by  them  against  him,  and 

>   bring  the  property  of  Vason  into  court  for  distribution 

^cording  to  legal  priorities.     The  case  was  brought  to  this 

>urt  at  a  previous  term,  and  sent  back  with  instructions. 

he  court  below  passed  upon  these  instructions  or  directions 

f  this  court,  and  directed  the  funds  raided  from  the  sale  of 

'agon's  property  to  be  paid  according  to  his  construction  of 

hose  directions  and  the  law  arising  thereon.     Portions  of 

^  judgment  of  the  circuit  court  were  adverse  to  the  in- 

^rests  of  the  plaintiifs  in  error  in  the  above  stated  case,  and 

^^bese  portions  were  excepted  to  by  them,  and  are  here  for  re- 

^'ew  in  this  cause. 

Under  the  second  head  of  its  instructions  this  court  di- 

'^cted  that  the  costs  and  expenses  be  paid  out  of  such  fund  as 

should  remain  after  paying  a  trust  debt  of  ?13,000  00,  which 

^•W  debt  was  itself  to  be  paid  out  of  property  in  the  hands 

^' Vason  at  the  time  of  its  creation  in  the  year  1855,  and  not 

^^^l^crwiae.    The  property  tlien  in  his  hands  did  not  realize 

•'^oogh  to  pay  it,  but  paid  some  $8,000  00  thereon.     After 

^7'iig  it,  and  also  a  debt  to  Davis  arising  from  a  lien  of  his 

^certain -lands,  and  which  this  court  directe<1  to  be  sold  sep- 

^^ly  for  bis  benefit,  there  remained  $5,390  38  subject  to 

^  *^  pud  as  ibis  oourt  directed,  and  first  to  costs  and  expenses. 
Vol.  lvl  i8. 
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Messrs.  Lyon  and  Wright  claimed  that  fees  were  due  them 
for  bringing  these  funds  into  court,  and  that  these  fees  were  to 
be  paid  out  of  this  last  named  fund  as  part  of  expenses  or 
costs.  They  proved  that  their  services  were  worth  ten  per 
cent,  upon  the  entire  fund  brought  in — the  trust,  the  Davis, 
and  this  balance  fund — and  the  court  allowed  them  $1,700  00, 
to  be  paid  out  of  this  last  fund  of  $5,390  38  as  {Kirt  of  costs 
and  exi>cnses.  Exception  is  taken  by  Mr.  Ball  and  other 
judgment  creditors,  to  this  ruling,  and  this  is  the  first  error 
assigned. 

1,  2.  The  result  or  effect  of  this  construction  of  the  direc- 
tions of  this  court  is  to  make  the  comparatively  small  sum  of 
$5,390  38,  left  to  pay  several  judgment  creilitors,  bear  the 
whole  burden  of  bringing  these  funds  into  court.     To  state 
the  proposition  is  to  show  its  unreasonableness.     It  was  saidi 
however,  by  the  counsel  who  argued  for  defendants  in  error 
here,  that  he  did  not  claim  that  this  fund  should  bear  this 
charge  alone,  but  only  its  jiro  rata  share  of  itl    But  the  court 
below  makes  this  fund  bear  it  all,  and  it  strikes  us  as  wholly 
insupportable  on  any  view  of  law  or  justice  or  common 
sense.     Doubtless  the  court  l)elow  was  misled   by  what  be 
considered  the  directions  of  this  court,  for  he  is  too  clear- 
headed a  judge  ever  to  have  made  such  an  original  ruling* 
But  suppose   we   consider    it    in    the   modified    and  more 
moderate   form   in   which    counsel    before   us   insists  upoo 
it,  that  the  entire  fund  is  to  pay  this  fee,  and  this  smaller 
fund  only  its  pro  rata  share;  how  will  it  be  then?    Oe^ 
tain  judgment  creditors  are  pursuing  the  properly  of  their 
debtor;  they   have  levied  and  are  about  to  levy  u|)on  it) 
the  debtor,  as  trustee  of  his  children,  files  a  bill  to  arrest    , 
them  in  their  efforts  to  make  their  money,  and  to  setups 
trust  antagonistic  to  their  interest.     Money  is  finally  brought 
into  court ;  the  trustee  gets  the  larger  share  of  it,  but  not  con- 
tent with  that,  claims  that  the  judgment  creditors  shall  p*/ 
his  solicitors  forgetting  it;  that  is,  for  taking  the  money  avi/ 
from  them  and  securing  it  to  the  trust.     Such  a  principle 
strikes  us  as  wholly  untenable ;  not  quite  so  uutenable,  bii^ 
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nostas  unreasonable  as  the  ruling  of  the  court  below  that 
e  tnist  fund  should  pay  no  fee  at  all,  but  the  general  fund 
r  creditors  should  pay  it  all.  We  are  aware  that  there  are 
368  where  a  vigilant,  active  creditor  brings  a  fund  into  court 
d  others  come  in  to  claim  their  part  of  the  fund  thus  saved 
all  by  the  vigilance  and  alertness  of  one,  that  all  shall  help 
y  all  the  expenses,  including  counsel  fees  of  the  vigilant, 
irking  creditor;  and  this  rule  is  right.  It  is  good  sense  and 
od  law.  But  it  is  about  as  much  like  the  case  at  bar  as 
ght  is  like  day,  or  fire  like  water.  Here,  no  pro|>erty  is  ac- 
lired  and  brought  in  by  the  vigilance  of  anybody ;  but  all  the 
iknowledged  and  undisputed  property  is  sold  by  agreement, 
at  in  a  receiver's  hands  by  agreement,  and  reduced  to  money 
rithout  opposition ;  and  equity  here  is  equality.  Let  every 
nan  pay  his  own  counsel.  Messrs.  Lyon  and  Wright  were 
mployed  by  the  trustee ;  they  have  fought  and  wou  for  the 
nutee;  let  the  trust  fund  pay  them.  Tiie  words,  costs  and 
^penses,  were  never  meant  by  this  court  to  apply  to  fees.  A 
Ur  construction  will  not  make  them  mean  fees,  and  the  chief 
littiioe  who  sat  on  this  case  before,  says  that  the  court  never 
dreamed  of  giving  such  a  direction  with  such  a  meaning.  We 
AiQk,  therefore,  that  the  court  erred  in  ordering  these  fees 
pud  oat  of  any  fund  except  the  trust,  and  in  requiring  any- 
^7  to  contribute  to  it  who  did  not  employ  these  counsel, 
^  in  whose  interests  and  for  whose  benefit  tiicy  did  not  em- 
plojr their  unquestioned  ability,  zeal  and  energy.' 

3.  The  court  next  ruled  that  Vason's  services  as  receiver, 
^  the  amount  he  paid  an  overeeer,  should  be  paid  as  ex- 
panses and  out  of  this  fund  of  $5,390  38,  unless  previously  de- 
ported. Such  services  are  unquestionably,  we  think,  part  of 
^expenses  necessarily  incurred,  and  meant  to  be  included  in 
fe  second  direction  before  referred  to.  It  is  therefore  res  ad-- 
J*feata,  decided  by  this  court  when  the  case  was  here  before, 
^  the  court  below  following  our  directions  could  do  noth- 
^dae  than  allow  these  services  as  expenses.  We  will  not 
Mtool  his  discretion  in  fixing  their  amount. 

4.  Some  objections  were  also  made  to  the  receiver's  report, 
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but  they  reste<1  u[K)n  his  not  producing  the  vouchers,  and  the 
courts  in  a  note,  says  the  vouchers  were  not  demanded;  so  we 
do  not  interfere  with  that. 

5.  The  next  exception  is  to  the  payment  of  a  lien  of  Tift  for 
provisions,  etc.,  so  furnished  to  make  the  crop  of  1871.     The 
facts  are  that  Tift  foreclosed  his  lien  on  the  crop  of  1871|  but 
was  enjoined  by  this  trustee's  bill,  and  the  crop  which  would 
have  paid  him  went  into  and  made  that  of  the  next  year.   The 
court  directed  it  paid  out  of  the  rents,  issues  and  profits  of  the 
ensuing  years,  and  we  think  that  the  court  carried  out  the 
spirit  gf  the  directions  given  on  the  former  hearing  of  this  bill, 
as  well  the  equity  of  the  case,  in  ordering  this  Tift  claim  to 
be  so  paid. 

6.  There  was  some  objection  that  other  funds  that  Yason 
paid  Tift  should  have  been  applied  to  this  claim,  and  an  effort 
was  made  to  prove  it,  but  rejected  by  the  court  on  the  gronod 
that  it  all  transpired  before  the  trial  before  the  auditor,  and 
was  concluded  by  his  report.  We  see  no  error  in  this  ruling. 
Wc  affirm  the  judgment  of  the  court  below  on  all  the  points 
made  in  this  bill  of  exceptions,  except  as  to  the  fees  of  counsel, 
and  reverse  him  on  that  point,  it  being  the  judgment  of  this 
court  that  this  is  no  case  which  requires  all  the  creditors  to 
pay  the  counsel  who  filed  the  bill  under  which  the  money  was 
impoundeil,  but  that  each  party  should  pay  his  own  counsel 
fees.  And  such,  too,  we  think,  is  a  fair  construction  of  ths 
directions  given  by  this  court,  that  counsel  fees  here  are  not 
inchuled  in  the  words  costs  and  expenses. 

Judgment  reversed. 


David  A.  Vason,  trustee,  plaintiff  in  error,  vs.  SabahA. 
Ball,  administratrix,  et  aL,  defendants  in  error. 

I.  The  judgment  of  this  court,  with  directions  to  sell  certain  property bdk)^ 
ing  to  a  debtor  in  1855^  and  out  of  that  property,  and  not  otMtnoise,  WP^ 
a  trust  debt,  will  not  be  construed  to  embrace  the  rents,  issues  and  proAs* 
the  lands  so  to  be  sold,  nor  the  stock  and  cattle,  nor  the  wagons,  tooIi|8(^ 
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thereon,  none  of  which  belonged  to  the  debtor  at  that  time,  to-wit :  in  the 
year  1855. 
2.  Mortgages  of  lands  in  this  state  are  mere  securities  for  debt ;  they  pass  no 
title  to  the  mortgagee;  the  mortgagor  holds  the  title  until  sold  out  and  dispos- 
sessed  by  foreclosure ;  hence  the  rents,  issues  and  profits  arc  the  mortga- 
gor's, and  are  not  embraced  or  covered  by  the  mortgage  ;  nor  is  stock,  or 
cattle,  or  the  increase  thereof,  or  plantation  tools,  subsequently  bought,  un- 
less expressly  stipulated  for  in  the  mortgage. 

Equity.     Judgments.    Bents.     Mortgage.     Before  Judge 
Hansell.     Dougherty  Superior  Court.     April  Term,  1875. 

Reported  in  the  opinion. 

R.  F,  Lyon,  for  plaintiff  in  error. 

Warren  &  Hobbs.  D.  H.  Pope  ;  Strozer  &  Smith,  for 
defendants. 

Jackson,  Judge. 

■ 

This  case  is  a  branch  of  that  just  decided,  and  was  argued 
•m  connection  with  the  other.     In  the  other  case,  Mrs.  IJall 
»nd  othei'  creditors  excepted ;  in  this  case,  Mr.  Vasou,  the 
tnistee,  excepts. 

When  the  case  was  before  this  court  on  the  former  trial,  the 
«>urt  below  was  directed  to  pay  ^13,000  00  as  a  trust  fund 
forjudge  Vason's  children  out  of  the  proi)erty  bound  for  the 
^8t  debt  and  covered  by  a  certain  mortgage.  The  order  was 
^  pay  it  from  the  proceeds  of  property  belonging  to  Vasou 
^Q  1855,  and  all  his  property  was  sold  and  the  sales  kept  sep- 
•'^te,  so  as  to  distinguish  the  several  funds.  The  fund  raised 
'ifomthe  property  of  1855  was  not  enough  to  pay  the  whole 
^*bt,  $13,000  00,  and  it  was  claimed  that  the  rents,  issues  and 
profits  of  the  lands  so  set  apart,  since  the  receiver  worked  them, 
^^  liable  under  the  former  judgment  of  this  court  to  pay 
*l*i8  trust  The  court  below  ruled  otherwise,  and  tiiis  is  as- 
•ped  as  error, 

1*  The  language  of  the  direction  of  this  court  is  that  such 
^  debt  shall  /  be  paid  out  of  the  proceeds  of  the  sale  of 
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pn>i>erty,  then,  in  1855,  belonging  to  Vason,  and  not  other" 
tcise.  Well,  these  rents,  issues  and  profits  did  not  then  belong 
to  Vason,  and  they  do  not  come  under  the  terms  of  this  direc- 
tion. 

2.  It  is  urged,  however,  that  tlie  mortgage  which  covered 
the  land  coveri.>d  also  the  rents  and  issues  thereof,  particularly 
after  the  receiver  took  possession  and  made  the  crops.    lo 
England  and  other  states  where  the  legal  title  vests  in  the 
mortgagee,  and  he  can  enter  and  use  these  rents  and  profits, 
it  may  be  so ;  but  we  have  always  understood  that,  in  our 
state,  a  mortgage  was  a  mere  security  for  a  debt,  and  the 
mortgagee  cannot  enter  or  maintain  ejectment.     All  he  cao 
do  is  to  foreclose  and  sell  and  make  his  money  out  of  the 
sale,  and   the  rents  and   profits  belong   to  the  mortgagor 
until  the  sale,  for  the  reason  that  the  title  remains  in  him 
until  the  sheriff  sells  him  out  and  puts  another  in  possession. 
Besides,  we  understand  that  by  this  marriage  settlement,  the 
rents,  issues  and  profits' were  to  be  Vason's;  he  was  not  to  be 
accountable  therefor,  and  therefore  this  instrument  was  sot 
designed  to  bind  him,  as  trustee,  to  account  to  his  wards  for* 
anything  but  the  corpus  of  this  estate.     However  this  vaaj 
be,  we  consider  this  question  res  adjudicata.     It  was  settled 
in  the  directions  this  court  gave  that  this  trust  debt  was  to  be 
l)aid  out  of  the  sale  of  projKjrty  Vason   owned  in  1855. 
Those  profits  or  rents  were  not  owned  by  him  at  that  tiin«» 
and  therefore  cannot  be  applied  to  this  trust  now.    It  was 
also  contended  that  the  personal  property  on  the  plantationi 
wagons,  tools,  etc.,  etc.,  all  put  there  recently,  was  also  co^' 
ered  by  this  mortgage.     We  know  of  no  rule  of  law  iha* 
would  so  subject  it.    At  all  events,  it  was  not  in  existence  or 
owned  by  Judge  Vason  in  1855,  and  is  not  therefore  em* 
braced  in  the  directions  as  pro|>erty  out  of  which  this  tros* 
debt  should  be  paid.     It  is  also  contended  that  the  cattle  a0^ 
hogs,  etc.,  are  covered.     We  do  not  tliink  so,    Natunl  U** 
crease  will  not  be  covered  by  a  mortgage  that  passes  no  60^ 
unless  specifically  named,  particularly  the  cattle  and  ho^ 
whicli  came  as  increase  during  twenty  years.    At  all  eveD^ 
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they  did  not  belong  to  Judge  Vason  in  1855,  for  they  were 
Dot  then  in  ezisteneey  and  do  not  come  within  tlie  terms  of 
the  judgment  and  directions  of  this  court  in  this  case:  53 
Georgia  Reports,  416.  On  the  whole,  we  think  the  court 
right  ia  deciding  these  several  points  against  the  pkiutiff  in 
error,  and  affirm  his  judgment 
Judgment  affirmed. 


B.  W.  Heard^  plaintiff  in  error,  vs.  Moses  R.  Joxes,  de- 
fendant in  error. 

Where  a  jodgment  creditor  of  a  bankrupt  proves  his  debt  in  the  bankrupt 
court  for  the  purpose  of  obtaining  his  J^ro  rata  share  of  the  assets  there  to 
be  distributed,  he  waives  any  lien  which  he  may  have  had  the  right  to  en- 
force by  virtue  of  such  judgment  had  he  not  entered  the  bankrupt  court. 

Bankrupt     Judgments.     Lien.     Before  Judge  Gibson. 
HcDuffic  Superior  Court.    September  Term,  1875. 

Reported  in  the  decision.  / 

Hook  &  Webb,  for  plaintiff  in  error. 

Paul  C.  Hudson,  for  defendant. 

Wabner,  Chief  Justice. 

This  is  a  claim  case  arising  from  the  following  facts: 
Heard  is  assignee  of  a  jJ./a.  in  which  Nolan  is  plaintiff,  and 
Joneg  is  claimant,  having  purchased  land  levied  on  from  R.  G. 
6rifin,defendantin/./a.  On  the 7th  dayof  Septeniher,  1868, 
KoltQ  obtained  judgment  in  Columbia  superior  court  against 
•M Griffin  as  princiiial,  and  F.  S.  Griffin  and  William  Wood- 
*ll  Mcurities,  for  $1,187  37,  and  this  judgment  was  duly  as- 
*VDed  to  Heard,  January  10th,  1873.  In  the  latter  {>art  of 
iSTSaaid  B.  O.  Griffin  was  adjudicated  a  bankrupt,  and  the 
1^  levied  on  was  duly  declared  part  of  his  homestead  ex- 
^ptioQ.    February  17th,  1874,  said  Heard  proved  his  judg- 
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ment  debt  in  baukruptcy,  and  in  said  proof  neither  reserved 
or  released  his  lien.     Having  been  informed  that  it  was  im- 
provident for  him  to  have  proven  said  debt.  Heard  subse- 
qucntly,  on  the  5th  of  January,  1875,  sought  to  withdraw 
his  execution  whieii  he  supposed  lie  iiad  annexed  to  his  proofi 
but  leave  was  refused.    He  subsequently  found  that  lie  had  not 
attached  the  original,  but  it  had  been  lost.    He  therefore  estab-  , 
lished  an  alias fi.  fa,  which  was  levied  on  the  land  claimed.  The 
claimant,  Jones,  purchased  said  laud  from  said  K.  G.  Griffin, 
by  deed  dated  April  1st,  1874.     On  the  trial,  plaintiff  in  ji 
fa.f  (or  Hean^,  as  assignee,)  put  in  evidence  the  fi.fa,  and  levy, 
proveil  assignment  of  same  to  him  and  title  in  defendant  at 
the  time  of  judgment  and  until  April  1st,  1874,  date  of  deed  to 
claimant,  and  closed.     Claimant  then  offered  in  evidence  ex- 
emplification of  record  of  probate  of  claim  by  Heard,  of  ex- 
emption of  land  levied  on  to  K.  G.  Griffin  by  assignee  in 
bankruptcy,  of  Heanl's  attempt  to  withdraw  proof  of  claim 
and  its  failure;  deed  from  register  to  assignee  in  bankruptcy, 
and  of  discharge  of  said  Griffin. 

It  was  admitted  by  counsel  that  Heard  had  received  no 
dividend  from  R.  G.  Griffin,  but  the  evidence  in  the  record 
shows  that  he  received  from  the  assets  of  Woodall,  one  o^ 
the. defendants  in  the  judment,  the  sum  of  $494  10,  whiclm 
was  awarded  to  said  plaintiff's  claim  and  paid  over  to  him. 

The  court  instructed  the  jury  to  return  a  verdict  for  ciainci- 
ant,  which  was  done,  and  counsel  for  Heard  excepted. 

The  only  question  made  and  insisteil  on  here  was  whether 
Heard,  by  proving  his  judgment  debt  in  the  bankrupt  coar^ 
thereby  lost  his  judgment  lien  on  the  bankrupt's  land  which 
had  been  set  apart  to  him  as  an  exemption  by  the  bankrupt 
court  in  the  administration  of  the  assets  of  the  bankrupt'^ 
estate.    The  plaintiff's  judgment  was  a  debt  due  by  the  bauk- 
rupt.    It  was  also  a  debt  of  record,  which,  by  the  statute  h^ 
of  this  state,  created  a   lien   on  the   bankrupt's  property* 
When  Griffin  was  adjudicated  a  bankrupt  it  was  optioov 
with  Heard,  his  judgment  creditor,  whether  he  would  go 
into  the  bankrupt  court  and  prove  his  debt  in  that  oourt  aw 
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share  in  the  distribution  of  tlie  assets  of  the  bankrupt's  es- 
tate, or  keep  out  of  tliat  court  and  rely  on  his  judgment  lien 
for  the  payment  of  his  debt:  Jaiies  vs.  Lellyett  &  Smith,  39 
Georgia  Reports^  64.     It  appears  from  the  evidence  in  the 
record  that  the  plaintiff*,  Heard,  went  into  the  bankrupt  court 
and  proved  the  amount  of  his  debt  as  being  due  on  a  judg* 
meut,  and  afterwards,  when  it  was  ascertained  that  in  the  ad- 
ministration of  the  bankrupt's  assets,  after  allowing  him  the 
exemptions  to  which  he  was  entitled  under  the  law,  there 
would  be  nothing  for  him  to  get  in  payment  of  his  debt  so 
proved  by  him  in  the  bankrupt  court,  out  of  the  assets  of  the 
defendant,   GrifBn,   although    he   did   receive    the   sum   of 
9494  10  out  of  the  assets  of  Woodall,  the  other  defendant 
ia  the  judgment,  which  was  paid  to  his  claim  so  proved  by 
him  in  the  bankrupt  court,  the  said  Woodall  having  been 
also  adjudicated  a  bankrupt,  though  the  debt  does  not  apjxmr 
to  have  been  proved  otherwise  than  as  against  Griffin,  he  {)e- 
titioned  tlie  register  to  allow  him  to  withdraw  his  claim  from 
that  court  in  which  he  had  proved  it.     The  register  refused 
to  allow  him  to  withdraw  it,  and  at  the  request  of  the  plain- 
tiff the  register  certified  the  facts  to  the  district  judge  for  his 
judgment  thereon.     The  register,  in  his  rej)ort  of  fiicts  to  the 
district  judge,  states  that  the  plaintiff^  had  proved  his  debt  in 
the  bankrupt  court.    The  district  judge  approveil  the  decision 
of  the  register  in -refusing  to  allow  the  plaintiff*  to  withdraw 
his  proven  claim  from  that  court.     The  record  from  the 
^nkrupt  a>urt  establishes  the  fact  that  the   plaintiff  did 
prove  his  debt  against  the  bankrupt  in  that  court,  and  that  it 
^  not  withdrawn  therefrom  prior  to  the  bankrupt's  final 
discharge.     It  was,  however,  insisted  on  the  argument  here? 
I'^'taathe  plaintiff  had  proved  his  debt  as  a  debt  due  on  a 
jodgment,  that  it  would  not  have  been  entitled  to  share  in 
"**  distribution  of  the  assets  of  the  bankrupt's  estate,  because 
^  did  not  release  his  lien  create<l  by  the  judgment  to  the 
^^^ee.    A  debt  due  on  a  judgment  is  not  any  the  less  a 
^  due  by  the  bankrupt  to  the  plaintiff^  because  it  is  re- 
^^'^  to  a  judgment^  and  if  the  plaintiff  chooses  to  prove  that 
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idgraent  debt  in  tlie  bankrupt  court  for  the  purpose  of  ob- 
lining  his  pro  rata  share  of  the  bankrupt's  estate,  he  will  be 
t  liberty  to  do  so;  but  when  he  does  that,  he  will  be  ooDsid- 
!red  as  liaving  waived  bis  lien  created  by  that  judgment  on 
the  other  property  of  the  bankrupt,  for  it  would  be  unjust  to 
the  other  creditors  of  the  bankrupt  for  liim  to  receive  his  |>ro 
raJta  share  of  the  bankrupt's  assets  to  be  applied  to  that  judg- 
ment debt,  and  then  to  be  allowed  to  enforce  his  judgmen 
lien  against   the   property  of  the   bankrupt  in  satisfkciio 
tliereof.     The  plaintilT  Iiad  received  all  the  money  be  ooul 
find  in  the  bankrupt  court  due  on  his  judgment  debt  by  eitb 
Grifiin  or  Woo<lall,  including  the  $494  10  arising  from  tl 
sale  of  Woodall's  pro|>erty,  and  that  was  doubtless  the 
why  the  bankrupt  court  rePused  to  allow  him  to  withdraw  ft 
claim.     In  view  of  the  evidence  disclosed  in  the  record, 
affirm  the  judgment  of  the  court  below. 
Judgment  affirmed. 


e 


Mary  J.  Marsh,  plaintiff  in  error,  vs.  The  South  Caro- 
lina Railroad  Company,  defendant  in  error. 

1.  Improper  acts  by  an  agent  touching  matters  out  of  the  scope  of  his  aget»0''» 
are  not  to  be  imputed  to  the  principal. 

2.  There  is  no  presumption  that  a  railroad  corporation  has  authorized  its  lo^** 
agent  to  hinder  access  by  the  counsel  of  an  adverse  suitor  to  a  witness  >" 
the  employment  of  the  company ;  and,  unless  the  delegation  of  such  ***' 
thority  appears  in  evidence,  the  corporation  will  be  unaffected  by  concluCfc 
of  the  agent  tending  to  prevent  such  access. 

3.  What  a  mere  spectator  reported  immediately  after  a  homicide,  as  to  to^ 
cause  thereof,  is  not  evidence  as  part  of  the  res  gestae. 

4.  An  employee  of  a  railroad  company  who  saw  another  employee  killed  vf 
the  cars,  cannot  affect  the  company  by  his  declarations,  made  immediately 
after  the  occurrence,  to  the  effect  that  the  disaster  was  caused  by  the  n^"' 
gence  of  those  in  charge  of  the  train,  the  speaker  himself  not  being  one  <>' 
the  number. 

5.  A  witness  cannot  be  asked  on  the  stand  by  the  party  introducing  lu«i*» 
whether  he  has  not  made  a  certain  statement  out  of  court,  unless  he  b** 
surprised  the  party  by  testifying  to  something  inconsistent  with  the  alleg*** 
statement. 
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"When  a.  party,  on  the  examination  in  chief,  is  permitted  to  put  leading 
questions  to  hb  own  witness,  on  the  ground  that  the  witness  is  in  the  em- 
ployment and  under  the  influence  of  the  opposite  party,  the  court  may  al- 
low the  latter  to  put  leading  questions  on  cross-examination. 
To  make  a  railroad  company  responsible  for  the  homicide  of  an  employee 
by  the  negligence  of  co-employees,  it  is  essential  that  the  deceased  should 
have  been  free  from  fault  himself;  and  when  the  evidence  for  the  plaintiff 
shows  clearly  that  he  was  not,  there  can  be  no  recovery,  and  a  judgment  of 
non-suit  should  be  affirmed. 

Railroads.  Principal  and  agent.  Presumptions.  Evidence. 
t^Itness.  Practice  in  the  Superior  Court.  Before  Judge 
'OMPKINS.     Riciimond  Su{)erior  Court.    April  Term,  1875. 

Reported  in  the  opinion. 

Hook  &  Webb^  for  plaintiff  in  error. 

W.  T.  Gould,  fof  defendant. 

Bleckley,  Judge. 

A  wife  sued  a  railroad  company  for  the  homicide  of  her 
sband,  who  was  run  over  and  killed  by  a  train  while  he  was 
gaged  in  uncoupling  the  cars.  He  was  an  employee  of  the 
mpauy ;  and  another  employee,  one  Butler  Addison,  was 
«8ent  and  witnessed  the  occurrence.  Previous  to  the  trial, 
e  plaintiff's  counsel  had  made  some  effort  to  obtain  an  in- 
rview  with  Addison  for  the  purpose  of  learning  the  facts 
)d  ascertaining  what  he  would  testify,  and  had  been  pre- 
^nted  from  so  doing  by  the  interposition  of  the  company's 
^1  agent.  Addison,  it  seems,  had  made  a  statement  of  the 
*ct8  to  the  plaintiff  immediately  after  the  occurrence.  He 
^  also  said  to  one  Fullerton  that  the  death  was  the  result 
^  the  engineer's  failure  to  put  on  brakes ;  that  he,  Addison, 
^  afraid  to  tell  it,  lest  he  should  be  discharged ;  and  that 
Reagent  woald  not  allow  him  to  communicate  the  facts  of  the 
^^  to  the  plaintiff's  counsel  until  the  trial. 

Before  Addison  himself  was  introduced  as  a  witness,  his 
^^dantiona  made  to  the  plaintiff  and  to  Fullerton^  were  of- 
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red  in  evidence;  aud^  on  objection  by  the  defendant,  the 

ourt  exeliKkd  them. 
The  plaintiff  then  examined  Addison  and  was  permitted  to 
put  to  him  leading  qnestions.     A  like  privilege  was  accorded 
to  defendant  on  cross-examination.     Addison  testified  to  noth- 
ing about  brakes,  and  was  asked  no  questions  on  that  subject 
except  whetlier  he  had  not  said  to  plaintiff,  imme<liately  after 
the  killing,  that  her  husband  was  killed  in  consequence  of  tb 
brakes  not  being  on.     The  court  ruled  against  the  answer 
evidence. 

1.  The  sayings  of  Addison  were  sought  to  be  iutrodu 
partly  on  the  ground  that  the  agent  had  hindered  intercon 
with  him  by  plaintiff's  counsel  previous  to  the  trial.     It  P 
not  clear  to  us  how  that  would  be  any  reason  for  odmitti 
them,  if  it  were  conceded  that  the  agent's  conduct  was  i 
proper,  and  that  such  conduct  was  within  the  scope  of  h 
authority.     But  impro])er  conduct  by  an  tigent,  not  within 
authority,  certainly  is  not  to  be  imputed  to  the  principal, 
is  the  principal  to  suffer  a  penalty  on  account  of  it. 

2.  There  is  no  presumption  that  any  mere  local  agent: 
a  railroad  is  employed  to  stand  between  witnesses  and  th 
interested  in  their  evidence,  or  that  he  is  instructed  to  do 
To  bring  such  an  act  within  the  sphere  of  delegated  pow^  m^ 
there  must  be  proof  of  the  delegation.     There  was  no  sum  ^ 
proof  in  the  present  case,  and  consequently  whatever  the  ag"^  ot 
did  in  that  way  must  be  supposed  to  have  been  done  oa  Mw 
own  motion  and  not  by  procurement  of  the  company. 

3.  Nor  were  Ad<lison's  declarations  admissible  as  a  {)art     of 
the  res  gestcB,     He  was  a  mere  spectator.  His  conduct  was  i"*  ot 
to  be  illustrated,  but  the  conduct  of  other  persons.     What  Iw 
said  immediately  afterwards  could  give  character  to  notlii  x^? 
that  hap|>ene(l-— could  neither  qualify  nor  explain  it. 

4.  Nor,  as  an  employee  of  the  defendant  could   anythim'^g 
he  may  have  said  concerning  the  remissness  of  tiie  other  er** 
ployees  have  bound  the  common  principal.     He  was  not  ^*^ 
agent  of  the  defendant  for  the  purpose  of  making  admissioC 
by  narrating  a  past  occurrence,  more  es|)ecially,  as  he  wasm^' 
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ne  of  those  upon  whom  he  cast  blame:  See  34  Georgia  Re- 
ports, 330. 

5.  The  court  was  right  in  excluding  the  answer  of  Ad- 
lison  as  to  what  he  had  said  out  of  court.  He  w$is  not 
isked  as  to  the  fact  of  using  brakes,  but  as  to  what  he  had 
laid  about  it.  Perhaps  he  woukl  have  siiid  the  same  thing  on 
<he  stand  if  he  had  been  inquired  of  tlien.  It  was  not  a  case 
>f  surprise.  The  plaintiff's  counsel  did  not  profess  to  be 
surprised  by  his  having  testified  differently  from  the  expecta- 
;ious  wliich  he  had  raised  by  his  previous  statements :  Green- 
leaf's  Ev.,  section  442. 

6.  The  complaint  that  the  defendant  was  allowed  to  put 
fading  questions  on  cross-examination  is  not  well  founded  in 
aw.  The  examination  of  witnesses  is  very  much  under  the 
•ontrol  of  the  presiding  judge.  The  general  rule  is,  that  all 
^'itnesses  may  be  asked  leading  questions  on  cross-examina- 
on,  and  it  may  even  be  doubted  whether  an  exception  is 
^er  made  in  practice:  7  Car.  &  P.,  408.  Certainly  no  such 
xception  is  usual :     1  Stark.  Ev.,  188. 

7.  Negligence,  like  any  other  fact,  is  a  question  for  the  jury : 
4  Georgia  Reports,  330.     But  we  can  see  no  practical  utility 
Q  reversing  the  judgment  of  non-suit.     The  plaintiff*  cannot 
■^cover,  for  her  husband  was  himself  in  fault,  however  negli- 
5^nt  bis  co-employees  may  have  been.     Whatever  created  the 
danger  it  was  as  visible  to  him  then  as  it  can  now  possibly 
^  made  to  a  jury.     He  saw  that  the  train  did  not  stop  for  him 
^  uncouple;  and  he,  nevertheless,  rushed  in  and  tried  to  un- 
couple when  the  cars  were  in  rapid  motion :  53  Georgia  Re- 
Po*^,  630.     The  evidence  makes  a  case  of  contributory  neg- 
"B^nce;  and  any  negligence  whatever  by  the  deceased  em- 
ployee bars  recovery. 
Judgment  affirmed. 
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William  A.  Reid,  plaintiff  in  error,  m.  Clinton  C.  TuckeRj^^ 

defendant  in  error. 

An  attachment  for  purchase  money,  under  section  3293  et  seq,  of  the  Cod 
cannot  be  levied,  by  garnishment  or  otherwise,  on  property  other  than 
described  in  the  affidavit. 

Attachment.      Garnishment.      Before  Jndge  Bartlettt^ 
Putnam  Su[)erior  Court.    September  Term,  1875. 

Reported  in  the  decision. 

William  A.  Reid,  by  brief,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

On  the  25th  of  January,  1875,  the  plaintiff  sued  out  an  a^ 
ment,  under  the  provisions  of  the  3293d  section  of  the  Code, 
against  the  defendants,  on  a  debt  alleged  to  be  due  for  the 
purchase  money  of  a  certain  described  mule  in  the  possession 
of  defendants,  and  also  summoned  W.  A.  Reid,  as  garnishee, 
to  answer  what  he  was  indebted  to  the  defendants,  or  either 
of  them,  or  what  property  or  effects  of  them,  or  either  of  themi 
he  had  in  his  hands.     Before  answering,  the  garnishee  moved 
the  court  to  dismiss  the  garnishment  on  the  ground  that  there 
was  no  authority  to  issue  it  in  that  proceeding.     The  court 
overruled  the  motion  to  dismiss  the  garnishment     The  gar- 
nishee then  answered  that  he  was  indebted  to  one  of  the  de- 
fendants $80  00,  and  judgment  was  rendered  against  him  for 
that  amount.     The  garnishee  then  made  a  motion  for  a  neir 
trial  on  the  ground  that  the  court  erred  in  overruling  his 
motion  to  dismiss  the  garnishment  and  in  rendering  judgmeo^ 
against  him  as  such  garnishee,  which  motion  the  court  ov6^ 
ruled,  and  the  garnishee  excepted. 

The  only  question  made  here  was  whether  an  attachmeot 
issued  in  behalf  of  a  creditor,  whose  debt  is  created  by  tb« 
purchase  of  property  under  the  before  recited  section  of  tk 
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e,  can  be  levied  on  any  other  property  than  that  described 
lie  plaintiiT's  affi<Iavit  by  summons  of  garnishment  or 
Twise?  In  our  judgment  it  cannot,  inasmuch  as  the 
lie  expressly  declares  that  it  shall  ordy  be  levied  on  the 
»erty  described  in  the  aiBdavit.  This  being  an  extraordi- 
'  aud  summary  remedy  given  by  tlie  statute  for  the  coliec- 
of  this  particular  class  of  debts^  it  should  be  strictly 
trued, 
et  tlie  judgment  of  the  court  below  be  reversed. 


D.  D.  Twiggs  et  al.,  plaintiffs  in  error,  vs,  John  A. 
Chambers,  defendant  in  error. 

I  an  action  for  property,  the  fee  of  plaintiff's  attorney  be  payable,  by 
?cial  contract,  out  of  the  proceeds  of  the  suit,  the  attorney  has  an  in- 
nate lien  upon  the  property  for  his  fee,  as  soon  as  the  action  is  com- 
•nced ;  and  the  client  has  no  right  to  defeat  such  lien  by  dismissing  the 
-ion  before  trial,  over  the  attorney's  objection,  without  first  paying  the 

»^ttorney  and  client*  Fees.  Lien.  Before  Judge  GiB- 
•    Richmond  Superior  Court.     October  Term,  1875. 

n  February,  1875,  Caroline  Z.  Fogartie  employed  plain- 
^  in  error,  as  her  attorneys  at  law,  to  bring  an  action  against 
^0  A.  Chambers  for  the  recovery  of  a  certain  valuable 
^ting  stallion  and  racer  known  as  "Hickory  Jack,"  of 
icl)  horse  she  held  a  bill  of  sale  from  the  said  Chambers. 
^*  Fogartie  stated  at  the  time  she  retained  them  that  she 
s  poor,  and  consequently  unable  to  pay  anything  as  fees 
Ic88  a  recovery  was  had.  They  examined  into  the  case, 
1  becoming  satisfieil  of  her  right  to  recover,  agreed  and 
■tracted  with  the  said  Mrs.  Fogartie 'to  bring  the  action^ 
I  to  receive  as  compensation  for  their  services  a  certain  per- 
tage,  then  and  there  agreed  upon,  of  the  sum  recovered. 
)n  the  27th  day  of  February,  1875,  they,  as  attorneys  of 
B.  Foggrtie,  brought  an  action  of  trover  against  John  A. 
ifflberSi  ailing  the  value  of  the  horse  to  be  $2,000  00| 
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and  his  hire  $1^000  00^  for  the  recovery  of  the  horse  and 
his  hire. 

A  few  weeks  prior  to  the  day  the  case  was  called,  Mrs.  Fo- 
gartie  called  upon  her  said  counsel  and  exhibited  great 
and  activity  in  the  prosecution  of  her  suit. 

On  Tuesday,  the  19th  of  October,  1875,  one  week  befoi 
the  said  case  was  called,  Messrs.  McLaws  &  Granahl,  attorney***, 
of  John  A.  Chambers,  handed  a  communication  to  plaintii 
in  error,  which  communication  was  transmitted  through  t1 
said  Chambers,  and  which  was  in  his  custody  and  control, 
which  the  following  is  a  copy  : 

"Savannah,  Georgia,  October  18th,  18r 
"  Messrs.  Picqud  &  Twiggs : 

"Gentlemen — ^You  will  please  have  the  case  relative     u 
horse  'Hickory  Jack'  dismissed,  and  permit  Mr.  Chamb^sns 
to  have  the  horse,  as  I  will  not  appear  at  court.     You  "^^rill 
please  send  me  your  bill  of  costs.    Be  as  reasonable  as  po^B«(- 
ble,  as  I  am  sick  and  worried. 

"Very  respectfully,  Caroline  Z.  Fogarti:^ 

"  Witness :  Isaac  Russell,  J.  P.  C.  C,  Georgia," 

When  the  above  letter  was  handed  to  them  they  declir»ed 
to  dismiss  the  case,  and  notified  counsel  for  Chambers  tlw* 
they  would  prosecute  the  same  for  the  collection  of  their  fe** 

When  the  case  was  called,  counsel  for  Chambers  moveJ  ^^ 
dismiss  the  same  on  the  ground  that  the  plaintiff,  Mrs.  Fo- 
gartie,  Imd  instructed  her  counsel  by  the  said  communicati<* 
in  writing  above  set  forth,  to  dismiss  said  case,  which  commu- 
nication was  read  to  the  court. 

This  motion  was  resisted  by  the  plaintiffs  in  error  on  tbc 
ground  that  Mrs.  Fogartie,  their  client,  had  no  right  to  dis" 
miss  said  case,  so  as  to  defeat  the  collection  of  their  fees;  and 
they  insisted  on  their  legal  right  to  proceed  with  the  case  for  tU 
purpose  of  asserting  and  recovering  their  fees,  and  in  support 
of  this  position  they  submitted  to  the  court  the  contract  co* 
tered  into  with  Mrs.  Fogartie,  and  the  facts  already  set  fbrtbi 
which  were  not  controverted  by  counsel  for  Chambers. 
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n  error  also  stated  in  their  placefl,  as  attomejra 
statement  was  not  denieil  or  controverted,  that 
)how  by  tlie  testimony  of  Mrs.  Fogartie  that. 
I  notice  of  the  contract  made  by  her  with  plain- 
and  that  he,  by  liis  superior  influence  over  ber 
1  her  to  settle  the  case  in  defiance  of  the  rights 
1,  and  without  the  payment  of  one  cent  by  him 

made  to  appear  to  the  court  that  Mrs.  Fogartie, 
her  poverty,  was  unable  to  pay  any  fees  to  her 
mless  the  case  was  ordered  to  proceed  the  latter 
e  whole  of  the  same, 
sustained  the  motion,  and  plaintiffs  in  error  ex- 


Gumming,  for  plaintiffs  in  error. 
kNAHL,  for  defendant. 

■ 

,  Judge. 

suits  for  the  recovery  of  real  or  personal  prop- 
n  all  judgments  or  decrees  for  the  recovery  of 
rneys  at  law  shall  have  a  lien  on  tlie  property  re- 
:  Code,  section  1989.  The  lien  on  the  property  is 
til  after  recovery  ;  but  there  is  a  lien  on  the  suit 
ict  at  once,  and  the  lien  on  the  property  is  in- 
"cially  is  this  so  when,  as  in  the  present  case, 
;ial  contract  for  the  payment  of  the  attoney's  fee 
>ceeds  of  the  suit. 

nding  some  incompleteness  in  the  expression,  it 
to  have  been  the  purpose  and  intention  of  the 
give  a  lien  ui>on  the  suit  and  the  judgment,  and 
3  the  property ;  but  if  it  were  otherwise,  an  en* 
t  the  attorney  shall  be  paid  out  of  the  proceeds 
a  promise  that  the  lien  may  be  perfected  on  the 
can  be  done  by  a  recovery.  To  employ  an  at* 
for  property  under  such  a  contract,  is  in  tlie  Da- 
'9- 
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ture  of  a  power  with  an  interest,  and  such  a  power  is  irrevod^ 
ble:  Code^  section  2183.  Tiie  undcrtaklDg  that  the  fee  sha 
be  paid  out  of  the  recovery  is,  again,  in  the  nature  of 
equitable  assignment  of  an  interest  in  the  recovery  :  4  Co 
416;  15  Johns.,  405.  Here  the  recovery  might  have  be^^j 
directly  in  money.  The  action  was  for  |>ersonal  property  n  ft  < 
its  hire.  It  was  brought  in  the  short  form.  In  such  a  buii 
the  plaintiff  couhl  elect  to  take  a  verdict  for  money:  Code^ 
sections  3390,  3564. 

It  seems  from  the  record  that  the  plaintiff  sent  written  in- 
structions to  her  attorneys  to  dismiss  the  action,  and  that  they 
declined  to  do  so,  without  payment  of  their  fee.     We  think 
their  objection  was  good,  according  to  the  showing  they  made 
as  cause  for  the  objection.     As  the  matter  was  presented  to 
the  court,  it  was  a  question  between  the  plaintiff  and  her  at- 
torneys alone.     The  defendant  iiad  no  interest  in  it.    Itdi<l 
not  appear  that  tlie  case  had  been  settletl,  or  that  he  had  pai<i 
anything  to  have  it  dismissed.  Besides,  the  plaintiff's  attorneys 
alleged  that  they  could  establish  the  fact  tliat  the  defendant 
hail  notice  of  their  contnict  with  the  plaintiff:  See  Code  of 
1868,  sections  1979,    1980;  Code  of  1873,  section  1989;  3« 
Georgia  Rcpods,  630 ;  39  Ibid.,  310.     The  contract  for  a  fee 
to  be  paid  out  of  the  proceeds  of  the  suit,  was  not  champer- 
tous :    Mo8C8  V8.  Bagley  <£r  Sewell,  55  Georgia  RepodSj  283. 
The  court  erred  in  holding  that  the  plaintiff  had  a  right  to 
dismiss  the  suit. 

Judgment  reversed. 


William  S.  Reid,  plaintiff  in  error,  vs.  Da vid  Jordan,  d«" 

fendant  in  error. 

ft 

1.  Where  the  return  of  service  by  an  officer  is  not  dated,  the  prcsumptioB* 
that  service  was  perfected  within  the  time  prescribed  by  law. 

2.  A  judgment  rendered  by  a  justice  of  the  peace  on  the   19th  day  from  «* 
date  of  the  summons,  for  an  amount  exceeding  I50  00,  is  void. 
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resumptions.     Judgments.   Justice  courts.   Before  Judge 
Ti-ETT.  Putnam  Superior  Court.  September  Term,  1875. 

eported  in  the  decision. 

7.  F.  Jenkins,  for  plaintiif  in  error. 

OHN  \V.  Hudson,  by  brief,  for  defendant. 

ITarneb,  Chief  Justice. 

?hi8  case  came  before  the  court  below  on  an  appeal  from  a 
ice's  court  on  an  affidavit  of  illegality.  On  the  trial  of  the 
MD  the  superior  court,  the  court  charged  the  jury  that  the 
lavit  of  illegality,  as  set  forth,  was  insufficient,  and  directed 
jury  (o  find  a  verdict  overruling  the  same;  in  other  words, 
court  sustained  the  demurrer  to  the  defendant's  affidavit 
illegality  as  being  insufficient  in  law  to  set  as>ide  the  plain- 
's execution,  whereupon  the  defendant  excepted. 
I^he  grounds  of  illegality  contained  in  the  defendant's  affi- 
^it  insisted  on  here,  were:  first,  that  he  was  not  served  ten 
'8  before  the  time  of  trial  in  the  justice's  court;  second,  that 
snmmons  in  said  case  did  not  bear  date  twenty  days  be- 
e  the  time  of  trial  in  the  justice's  court. 
^*  As  to  the  first  ground  taken  in  the  affidavit  of  illegality, 
SDiuch  as  the  return  of  the  constable  of  service  of  the  sum- 
^  on  the  defendant  is  not  dated,  the  legal  presumption  is 
the  absence  of  any  proof  to  the  contrary,)  that  the  con- 
l>ledid  his  duty  and  served  it  within  the  time  prescribed 
law. 

2>  The  main  question  in  the  case  is,  whether  the  justice  had 
^  legal  power  or  authority  to  render  the  judgnieni  against 
defendant  on  the  day  he  did  render  it.  The  general  rule 
^licable  to  the  judgments  of  justices'  courts  (the  same  be- 
a  court  of  limited  jurisdiction)  is,  that  the  justices  have 
rer  and  authority  to  render  judgments,  only  when  the 
of  the  laud  authorizes  them  to  do  so;  that  power  and  au- 
jtjr  must  be  exercised  in  the  mode  and  manner  that  law 
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prescribes:   Gay  vs.  3IcNeal,  12  Georgia  Reports,  424.     AIB 
suits  before  justices  of  the  peace  must  be  commenced  by  sam-^ 
mons,  commanding  the  defendant  to  ap{)ear  at  the  time  an^ 
place  of  trial,  which  time  and  place  shall  be  S|)ecificd  in  sai^ 
summons.     All  summonses,  when  the  amount  is  over  $50  0^ 
shall  bear  date  twenty  days  before  the  time  of  trial:  Co^^ 
sections  4139, 4141.     The  summons  in  this  case  was  dated  f:> 
the  1st  of  January,  1872,  and  the  time  of  trial  specified  in  ^Jj 
summons  was  on  the  3d  Saturday  in  January,  1872,  and  it  /< 
admitted  in  the  record,  by  the  agreement  of  the  parties,  tltnt 
the  3d  Saturday  in  January,  1872,  was  the  20th  day  of  that 
month,  so  that  counting  the  first  day  of  the  month  and  exclad- 
ing  the  twentieth,  as  the  4th  section  of  the  Code  provides,  the 
judgment  was  rendered  on  the  19th  day  after  the  date  of  the 
summons,  a  day  on  which  the  justice  had  no  legal  power  or 
authority  to  render  the  judgment  under  the  statute,  and  that 
being  so  the  judgment  was  void  for  want  of  authority  of  law 
to  render  it  at  the  time  it  was  rendered.     If  a  justice  can  ren- 
der a  judgment  against  a  defendant  nineteen  days  afler  the 
date  of  the  summons  he  can  render  a  judgment  within  five 
days  after  the  date  of  the  summons,  and  one  would  be  just  as 
lawful  as  the  other.     In  order  to  maintain  and  enforce  the 
laws  of  the  land  we  feel  constrained  to  reverse  the  judgmen* 
of  the  court  below  in  this  case. 
Judgment  reversed. 


John  F.  Esterlund  et  al.,  plaintifis  in  error,  vs.  James  tt 

Dye,  defendant  in  error, 

1,  The  discretion  of  the  chanceUorin  granting  injunctions  and  appointing!^ 
ceivers,  will  not  be  controlled  unless  abused. 

2.  A  chancellor  has  no  authority,  before  the  final  hearing,  to  direct  a  receivtf 
to  sell  a  portion  of  the  property  in  his  hands  and  to  pay  to  complaintnttf 
amount  of  money  claimed  to  have  been  advanced  by  him  to  the  defendtf^ 

Injunction.     Receiver.    Before  Judge  Gibson.  RichmooB 
County.     At  Chambers.     December  24th,  1866. 
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Keporl  UDneoessaiy'. 

H.  Clay  Foster,  for  plaintiffs  in  error. 

Joseph  Ganahl;  William  R.  McLaws,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
odants  praying  for  the  rescission  of  a  contract  set  forth  there- 
,  and  also  praying  for  an  injunction,  and  the  appointment  of 
receiver,  A  temporary  onler  was  granted  until  tlie  hearing, 
»d  Sibley  was  appointed  receiver  to  take  charge  of  the  prop- 
ty,  and  to  hold  the  same  until  the  further  order  of  tiie  court, 
n  hearing  the  motion  for  the  injunction,  the  chancellor,  after 
^nsidering  the  allegations  made  in  the  complainant's  bill,  and 
'c  answers  of  the  defendants  thereto,  as  well  as  the  several 
fidavits  fileil  in  the  case  by  the  respective  parties,  granted 
^e following  order:  "It  is  therefore  ordered,  in  view  of  the 
'fiolveucy  of  respondents,  that  they  give  good  bond  with 
*reties  to  be  approved  by  the  clerk  of  this  court,  for  a  reason- 
^•erent  for  said  lands,,  and  the  use  of  said  property  {>ending 
^is  litigation,  and  that  the  receiver  do  sell  a  sufficient  portion 
'  said  crop  now  on  hand,  to  pay  to  James  M.  Dye,  the  com- 
'^inant,  the  sum  of  $427  00,  the  amount  claimed  to  have 
^D  advanced  by  him,  unless  defendants  shall  give  bond  there- 
^^;  and  in  the  event  of  said  failure  to  give  said  bond,  that 
^pondents  be  restrained  from  the  use  of  the  same,  and  that 
^'d  receiver  do  proceed  to  occupy,  hold  and  use  the  same,  for 
'c  mutual  benefit  and  advantage  of  complainant  and  respond- 
^%  with  the  privilege  of  either  party,  to  move  for  his  re- 
oval  or  cliange  before  me  at  any  time."  To  the  granting 
which  order,  the  defendants  excepted. 
There  is  nothing  in  this  case  to  take  it  out  of  the  general 
lings  of  this  court,  that  it  will  not  interfere  to  control  the 
iaetion  of  the  chancellor  in  granting  the  injunction  on  tlic 
tementof  fiiots  contained  in  the  record,  except  that  part  of 
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the  order  which  directs  the  receiver  to  sell  a  sufScient  portiocx 
of  said  crop  now  on  hand,  to  pay  James  M.  Dye,  the  coni^ 
plaiuant,  $427  00,  tlie  amount  claimed  to  have  been  advaocec). 
by  him.     We  are  not  aware  of  any  law  which  would  hav^ 
authorized  the  chancellor  to  order  the  receiver  to  sell  any  por^ 
tion  of  the  proi>erty  in  controversy  for  the  benefit  of  the  cam^ 
plainant,  until  the  final  hearing  of  the  case  on  its  merits.  W^ 
therefore  direct  that  the  order  of  the  chancellor  be  modified 
to  that  extent  only,  upon  the  complainant  giving  bond  aa<3 
security  for  the  protection  of  the  defendants. 

Let  the  judgment  of  court  below  be  affirmed  with  directioxw 
as  hereinbefore  indicated. 


Jesse  A.  Ansley  &  Company,  plaintiffs  in  error,  tw.  Wli^ 
LiAM  Glendenning,  administrator,  defendant  in  error. 

1.  When  the  only  occasion  for  going  into  equity  is,  that  the  judgment  soug"^ 
to  be  enjoined  is  conclusive  at  law  in  another  suit  against  the  complainant* 
an  amendment  to  the  bill  which  alleges  that  the  judgment  is  void  for  want 
of  jurisdiction  in  the  court  that  rendered  it,  is  demurrable.    Such  ah 
amendment  is  not  in  aid  of  the  original  bill,Tjut  inconsistent  with,  and  ac- 
structive  of  it.     A  judgment  void  for  want  of  jurisdiction  need  not  be  «"• 
joined :  46  Georgia  Reports ^  ^gb. 

2.  When  the  object  of  a  bill  is  to  attack  a  judgment  for  something  that  tran^ 
pired  at  the  term  when  it  was  rendered,  evidence  of  what  took  place  at  a 
subsequent  term  on  the  trial  of  an  affidavit  of  illegality,  is  irrelevant 

3.  A  judgment  against  an  administrator  reviving  a  dormant  judgment  ren* 
dered  against  the  intestate,  is  evidence  of  assets. 

Equity,  Judgments.  Evidence.  Administrators  and  exe- 
cutors. Before  Judge  Bart  LETT.  Richmond  Superior  Co^'** 
October  Term,  1875. 

Reported  in  the  opinion. 

Frank  H.  Miller,  for  plaintiffs  in  error. 

H.  Clay  Foster,  for  defendant. 
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SCKLEYy  Judge. 

I  main  facts  of  this  case  nre  re|>orted  in  52  Georgia  Re- 
347.  There  was  a  judgment  at  law  against  an  admin- 
r  reviving  a  previous  judgment  against  the  intestate, 

had  become  dormant.  Subsequently,  when  the  ad- 
rator  was  sued  on  his  bond,  he  filed  a  bill  to  prevent 
e  of  the  judgment  of  revival  as  evidence  of  assets.    The 

of  that  bill  rested  upon  the  fact  that  he  had  no  assetSi 
as  prevented  from  ph'ading  plene  adminisiravU  at  the 
rhen  the  judgment  was  rendered,  by  the  ruling  of  the 
that  the  judgment  would  not  charge  him  with  aasets. 
At  the  trial  of  the  bill  the  complainant  amended  by 
r  an  allegation  to  theefrt>ct  that  the  judgment  of  revival 
jid,  because  rendered  when  the  original  judgment  was 
)rmant,  the  court,  therefore,  having  no  jurisdiction  to 
I  it.  The  amendment  was  demurred  to,  and  the  court 
lied  the  demurrer.  When  it  is  remembered  that  the 
ccasiou  for  the  bill  wiis  to  resist  the  judgment  of  revival 
ie  conclusive  of  assets,  it  is  plain  that  an  amendment 
ing  it  as  void  was  suicidal.  It  cut  the  throat  of  the 
ainant's  case.  The  defendants'  counsel  performed  a 
ly  office  when  he  demurretl  it  out  of  court  separately, 
d  of  demurring  to  the  whole  bill,  as  he  might  have 

28  Georgia  Reports,  339.  An  amendment,  uotwith- 
ng  the  right  to  present  distructive  matter,  (28  Georgia 
iSy  %upra,)  ought  to  be  in  aid  of  the  real  equity  of  the 
lal  case  and  not  contradictory  of  it :  14  Georgia  Reports^ 
17  Ibid.,  129;  16  Ibid.,  527.  If  the  judgment  was  in 
oifi,  there  would  be  no  need  to  enjoin  it  as  evidence :  46 
lia  ReporUi,  396.  And  if  it  was  not  void,  the  new  facts 
p  as  tlie  basis  of  that  attack  upon  it  were  immaterial, 
X)r  that  reason  the  amendment  was  useless:  17  Georgia 
rte,  420. 

Evidence  was  admitted  in  behalf  of  the  complainant,  as 
)at  transpired  on  the  trial  of  an  issue  of  illegality.  The 
t  of  that  evidence  seems  to  have  been  to  show  tliat  the 
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esiding  judge  was  of  the  same  opinion  when  the  illegality 

as  tried,  as  he  had  been  when  the  judgment  of  revival 
mdered.     But  that  was  quite  immaterial.    The  illegality 
ot  go  behind  the  judgment,  and  the  court,  on  that  trial,  conic 
ule  nothing  that  would  affect  the  judgment.     The  equity  (^ 
;he  bill  relates  to  what  transpired  at  the  term  at  which  tl^ 
judgment  was  rendered.     Nothing  that  the  judge  said  or  dx^^ 
afterwards,  can  vary  the  rights  of  either  party  on  the  qu 
tion  of  whether  there  is  reason  to  modify  the  judgment  or 
strain  its  use  as  evidence  of  assets. 

3.  The  charge  of  the  judge,  to  the  effect  that  the  judgmerat 
of  revival  would  not  prove  assets  in  the  hands  of  the  admin* 
istrator,  is  contrary  to  the  view  which  this  court  entertain^Ml 
when  tlie  case  was  here  before :  See  52  Georgia  Repoiia,  34  "7, 
It  is  that  attribute  of  the  judgment,  and  that  alone,  whic?h 
lends  significance  to  this  proceeding  in  equity.  What  would  lie 
the  sense  or  use  of  the  complainant's  bill  if  the  judgment 
against  him  at  law  had  no  force  as  evidence  of  assets?    yJV^ 
think  the  .sole  question  for  trial,  (l)esides  whether  the  admin- 
istrator had  assets,)  is   whether  his   counsel  was  prevented 
from  pleading  in  due  time  by  the  ruling  of  the  judge  averred 
in  the  bill  as  taking  place  at  the  term  at  which  the  judgmeut 
was  rendered. 

Judgment  reversed. 


Powell  &  Murphy,  plaintiffs  in  error,  vs.  A.  M.  &  T.  F.. 

Weaver,  defendants  in  error. 

The  affidavit  necessary  to  foreclose  a  crop  lien  given  to  factors,  must  stale  v* 
the  facts  necessary  to  constitute  a  valid  lien,  and  amongst  them  that  it  vtf 
created  by  special  contract  in  writing. 

Factors' lien.     Pleadings.     Before  Judge  Hall.    Monroe 
Superior  Court.     August  Term,  1875. 

Reported  in  the  decision. 
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SB  &  Stewart;  Turner  &  Murphy;  J.  A.  Gotten; 
lODDYy  for  plaintifTs  in  error. 

IMOND  &  Berner;  W.  D.  Stone,  for  defendants. 

•INER,  Chief  Justice. 

only  question  made  in  this  case  is  whether  the  affida- 
the  plaintiffs  to  foreclose  their  crop  lien  against  the 
mt,  was  in  compliance  with  the  requirement  of  the 
The  court  below  held  that  it  was  not,  and  dismissed 
intiffs'  levy;  whereupon  the  plaintiffs  excepted, 
allegeil  in  the  affidavit  of  foreclosure  that  the  defend- 
)  indebted  to  the  plaintiffs  the  sum  of  $98  00  for  sup- 
mished  to  make  a  crop  for  the  year  1874,  and,  to  save 
irom  loss,  gave  them  a  lien,  under  section  1978  of  the 
f  Georgia,  upon  her  crops  of  cotton,  corn,  etc.,  raised 

the  year  1874,  which  said  lien  was  dateil  the  1st  day 
iiary,  1874.  The  point  of  objection  was,  that  it  was 
'ged  in  the  affidavit  that  the  lieu  was  in  writing.  One 
x)nditions  prescribed  i>y  the  1978th  section  of  the  Code, 
r  to  make  a  valid  lien  under  that  section,  is,  that  it 
e  created  by  special  contract  in  writing.  The  only 
g  required  in  this  summary  remedy  to  foreclase  a  crop 
the  affidavit  of  the  plaintiff;  consequently,  that  affi- 
hould  allege  all  the  facts  which  it  is  necessary  for  the 
f  to  prove  at  the  trial,  to  constitute  a  valid  lien  under 
:ute,  and  if  all  the  facts  necessary  to  constitute  a  valid 
)  not  alleged  in  the  affidavit,  it  is  a  good  ground  of  de- 
thereto.  Inasmuch  as  it  is  one  of  the  conditions  of  a 
rop  lien  that  it  should  be  created  by  a  special  contract 
ing,  that  fact  should  be  alleged  in  the  plaintiff's  affida* 
l  that  not  having  been  done  in  this  case,  the  demurrer 

Mras  properly  sustained  by  the  court.  It  does  not 
rily  follow  from  the  allegation  in  the  affidavit  that  the 
ant  gave  the  plaintiffs  a  lien  under  the  1978th  seolion 
Code  upon  her  crops,  etc.,  tliat  the  conditions  prescribed 
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by  that  section  had  been  complied  with^  so  as  to  constitu 
a  valid  lien.     The  lien  may  have  been  taken  under  that 
tion  of  the  Code^  and  still  not  have  been  taken  in  accordai 
with  the  terms  and  conditions  required  by  it. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Benjamin  M.  Wilkinson,  plaintiff  in  error,  r«.  Joseph  i. 
Bennetf,  ordinary,  for  use,  defendant  in  error. 

1.  A  tax  collector  who  has  collected  money  under  orders  of  the  ordinaiy 
levying  county  taxes,  cannot  urge  the  invalidity  of  such  orders  as  an  excuse 
for  not  paying  over  the  money  to  the  county. 

2.  It  is  no  sufficient  accounting  for  the  money  so  collected,  for  the  collectflf 
to  show  that  he  hxs  paid  the  same  into  the  county  treasury  in  liquidatioo  » 
a  balance  against  him  on  the  tax  digest  of  a  previous  pear. 

Taxes.      Before    Judge    McCutchen.      Dade   Saperi<» 
Court.     September  Term,  1875. 

Reported  in  the  opinion. 

E«  D.  Graham,  for  plaintiff  in  error. 

W.  N.  Jackoway;  J.  A.  W.  Johnson  ;  D.  A.  Walked 
by  brief,  for  defendant. 

Bleckley,  Judge, 

The  tax  collector  of  Dade  for  the  years  1870,  1871  aP^ 
1872  failed  to  give  bond  and  security,  in  either  year,  fortW 
collection  and  payment  over  of  the  county  taxes.  In  187* 
he  executeil  a  mortgage  to  the  onlinary,  for  the  use  of  tb* 
county,  upon  certain  lands,  reciting  such  failure  and  hisiail* 
ure  to  fully  account,  and  providing  for  securing  the  couuty  i< 
the  premises.  Thie  mortgage,  according  to  its  terms,  wastobi 
void  in  the  ev^nt  the  said  collector,  when  thereunto  requirel 
according  to  law,  should  fully  account  of  and  concerning  fliid 
taxes^  and  pay  over  to  the  county  treasurer  suck  sum  or  sum 


ATLANTA,  JANUARY  TERM,  1876.        291 

Wilkinson  vs,  Bennett. 


'money  as  shouhl  be  found  to  i)e  due  on  that  account.  To 
rule  nisi  brouglit  to  foreclose  the  mortgage,  the  collector  set 
>,  among  other  things,  the  invalidity  of  the  several  orders 
'  the  ordinary  laying  taxes  for  those  years.  He  admitted  on 
le  trial  that  he  in  fact  collected  a  certain  amount  of  the  taxes 
isessed  for  the  years  1871  and  1872;  and,  for  that  amount, 
le  court  made  the  rule  absolute,  foreclosing  the  morlguge  for 
lat  sum  only.     That  judgment  is  complained  of  as  error, 

1.  This  proceeding  is  against  the  collector  only.  No  sure- 
ies  are  involved.  The  collector  used  the  orders  to  collect  the 
noney ;  he  now  seeks  to  attack  them  to  retain  it.  He  armed 
umself  as  a  public  agent  with  what  was  supposed  to  be  good 
uthority.  The  authority  was  not  resisted  by  the  tax-payers, 
'hey  did  not  complain  that  the  taxes  were  illegally  assessed, 
at  paid  over  the  money  for  the  public  use.  Afler  this  has 
^n  done,  can  the  collector  be  heard  to  say  that  he  must  keep 
e  money,  because,  perchance,  the  tax-payers  may  reclaim  it? 
hey  have  not  reclaimed  it,  and  possibly  may  never  do  so. 

they  should,  and  the  collector  should  be  forced  to  refund 
•  the  proper  legislation  can  doubtless  be  had  for  his  relief. 
'  18  not  to  l)e  presumed  that  the  state  will  leave  a  faithful 
^t  unfortunate  public  officer  to  suffer  by  restoring  the  money 
l^ally  taken  from  the  citizen,  and  paid  over  to  the  county 
^^  public  use.  On  the  score  of  strict  law,  however,  we  think 
^^  collector  cannot  protect  himself  by  alleging  a  title  to  this 
"ioney  outstanding  in  the  tax-payers  from  whom  it  was  re- 
vived. The  collector  is  an  agent,  and,  as  such,  received  the 
tooney.  The  public  is  his  principal,  for  whom  it  was  received. 
*ne Code  declares  in  section  2188,  that  "an  agent  cannot  dis- 
P'Jte  his  principal's  title  except  in  such  cases  where  legal  pro- 
^ings,  at  the  instance  of  others,  have  been  commenced 
■gainst  him." 

2.  Nor  can  the  showing  made  by  the  collector  that  he  paid 
i^ver  this  money  to  the  county  treasurer  on  the  balance  against 
Uffl  hr  the  year  1870,  avail  him.  That  balance,  so  far  as  ap- 
leam  to  us,  was  for  legal  taxes  which  he  collected  or  ought  to 
nre  collected.    To  use  money  arising  from  the  taxes  of  1871 
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72,  for  any  purpose  but  to  pay  it  over  on  the  digest:: 
^  years,  was  to  convert  it,  and  take  the  benefit  of  ^ 
If.     He  collected  it  as  tiie  taxes  of  1871  and  1872^ 

m  so  account  for  it. 

idgmeut  affirmed. 


iMES  M.  Smith,  governor,  for  use,  plaintiff  in  error^  ^ 
James  C.  Taylor  et  al.,  defendants  in  error. 

..  An  oflficial  bond,  though  not  conditioned  as  the  statute  prescribes,  will,  on. 
der  section  167  of  the  Code,  be  considered  as  if  executed  in  confonnitjto 
the  statute. 
2.  Though  the  bond  of  an  ordinary  be  conditioned  for  the  faithful  dischai]^ 
of  all  of  his  official  duties,  yet,  in  conformity  with  the  statute,  the  condi- 
tion will  be  held  as  being  for  the  j^rformance  of  his  duties  as  clerk  of  tbe 
ordinary.     Therefore  such  bond  cannot  be  sued  on  for  the  failure  to  lake 
security  from  a  county  tax  collector. 

Bonds.  Officers.  Ordinary.  County  matters.  Before 
Judge  McCuTCHEN.  Dade  Superior  Court.  September  Terffli 
1876. 

Reported  in  the  decision. 

W.  N.  Jackoway  ;  J.  A.  W.  Johnson  ;  D.  A.  Walkf 
by  brief,  for  plaintiff  in  error. 

E.  D.  Graham,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  plaintiff  for  the  usf 
ordinary  of  Dade  county,  against  the  defendants  on  t\v 
executed  by  Taylor,  the  former  ordinary  of  said  coit 
his  securities,  conditioned  that  if  the  said  Taylor  sh 
and  truly  discharge  all  and  singular  the  duties  r 
him  in  virtue  of  his  said  office  of  ordinary  aocordf 
and  the  trust  reposed  in  him,  then  said  obligation 


ATLANTA,  JANUARY  TERM,  1876.         293 

Smith  vs.  Taylor  et  ai. 

e  to  remain  in  full  force  ami  virtue.  The  breach  of  the 
ndy  as  alleged  in  the  plaintiff^s  declaration,  is,  that  the  de- 
idant,  Taylor,  an  ordinary,  failed  to  perform  his  duty  in 
8y  that  one  Wilkinson  was  elected  tax  collector  for  the 
irs  1870,  1871  and  1872,  for  said  county  of  Dade,  and 
led  to  give  any  bond  as  required  by  law  for  securing  the 
ces  due  the  county,  and  that  the  said  Taylor,  as  ordinary, 
A\  knowing  the  fact  that  no  such  bond  had  been  given  by 
d  Wilkinson,  permitted  him  to  proceed  and  collect  the 
nnty  taxes  for  the  aforesaid  years  without  appointing  any 
her  com{)etent  |)erson  to  collect  said  county  taxes,  as  he  was 
quired  by  law  to  have  done,  whereby  the  county  lost  the 
xes  due  to  it  for  the  aforesaid  years,  amounting  to  more  than 
2,000  00.  The  defendants  demurred  to  the  plaintiff's  decla- 
Uion  on  the  ground  that  it  did  not  make  such  a  case  as  would 
ntitle  the  plaintiff  to  recover  on  the  bond  sued  on.  The  court 
Qstained  the  demurrer  and  dismissed  the  plaintiff's  action; 
'hereupon  the  plaintiff  excepted. 

The  only  bond  which  the  ordinary  is  required  to  give  un- 
-r  the  statute  law  of  this  state  is  a  bond  in  the  sum  of  $1,000, 
r  tlie  faithful  discharge  of  his  duty  as  clerk  of  the  ordinary: 
^e,  section  321.  Although  this  bond  now  sued  on  is  not 
hording  to  its  terms,  in  strict  conformity  with  the  statute, 
specially  as  to  the  condition  thereof,  still,  under  the  provis- 
>ns  of  the  167th  section  of  the  Code,  it  is  not  void  for  that 
^^8011,  but  should  be  held  to  stand  in  the  place  of  just  such 
'  Wd  as  the  statute  required  the  ordinary  to  give.  The 
^67th  section  declares  that  **  whenever  any  officer  required  by 
^&w  to  give  an  official  bond  acts  under  a  bond  which  is  not  in 
^"C  penalty,  payable  and  conditioned,  nor  approved  and  filed 
^  prescribed  by  law,  such  bond  is  not  void  but  stands  in  the 
Pl^  of  the  official  bond,  subject,  on  its  condition  being 
"foken,  to  all  the  remedies,  including  the  several  recoveries 
^uich  the  persons  aggrieved  might  have  maintained  on  the 
^1^^  lx>nd."  It  follows,  therefore,  that  inasmuch  as  the  or- 
"""•ly  is  only  require<l  to  give  a  bond  of  ^pl,000  00  for  the 
wthfiil  discharge  of  his  duty  as  clerk  of  the  ordinary,  the 
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ond  now  sued  on  should  l)e  held  to  stand  in  the  place  of  such 
bond,  and  the  defendant  should  be  held  liable  thereon  for 

iny  breach  of  duty  by  the  ordinary  as  the  clerk  thereof^  in 
the  same  manner  as  if  that  condition  had  been  inserted  iu  the 
bond,  and  not  otherwise.     If  the  plaintiff  could  be  allowed 
to  recover  the  full  penalty  of  the  bond  on  account  of  the  al- 
leged breach  thereof  as  contained  in  his  declaration,  there 
would  be  no  remedy  left  for  the  protection  of  those  who  may 
have  been  injured  by  the  failure  of  the  ordinary  to  dischaiga 
his  duty  as  clerk  thereof,  the  identical  persons  for  whose  pro- 
tection the  statute  required  the  bond  to  be  given.     We  find 
DO  error  in  sustaining  the  defent^ants'  demurrer  to  the  plain- 
tiff's declaration. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Elizabeth  Mahone,  plaintiff  in  error,  vs,  Jakes  Bryaih', 

defendant  in  error. 

1.  Where  a  written  contract  is  described  in  the  declaration  as  made  with  the 
plaintiff,  it  is  too  late,  after  verdict,  to  object  that  the  contract  produced  !• 
evidence  was  made  with  the  plaintiff  and  others,  jointly,  there  having  bew 
no  plea  in  abatement  for  non-joinder  of  parties,  and  no  objection,  on  «* 
ground  of  variance  or  on  any  other  ground,  to  the  reception  of  the  contntf 
in  evidence. 

2.  The  jury  arc  not  obliged  to  stop  precisely  where  the  testimony  bccoo** 
silent,  but  may  go  further,  and  from  facts  proven,  (sometimes  even  fro* 
the  absence  of  counter-evidence)  may  infer  the  existence  of  other  frets- 
A  verdict  is  compounded  of  evidence,  law  and  logic. 

Verdict.  Waiver.   Evidence.   Before  Judge  Jambs  John- 
son.    Talbot  Superior  Court.     September  Term,  1875. 

Reported  in  the  opinion. 

Peabody  &  Brannon  ;  Willis  &  Willis,  for  plain 
in  error. 

James  Johnson  ;  J.  M.  Matthe^vs,  for  defendant 
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Bt-eckley,  Judge. 

The  action  was  by  a  renter  against  his  landlady.    The  con- 
tract was  in  writing.     It  stipulated,  among  other  things,  that 
the  land  was  to  be  worked,  the  repairing  done,  and  the  crops 
saved,  under   the  superintendence  of  Tilraan  H.  Mahone. 
The  rent  reserved  was  one-fourtli  of  the  cotton  and  one- third 
of  other  crops  made  on  the  premises.     Nine  ])alos  of  cotton 
were  gathered,  ginned  and  packed.     The  tenant  got  two,  and 
the  other  seven  were  taken  and  sold  by  the  superintendent. 
This  suit  was  to  recover  the  tenant's  share  of  these  seven 
bales  or  of  the  proceeds  of  their  sale.     The  plaintiff  had  a 
venlict  for   $112  02,   besides   interest;   and  the  defendant 
moved  for  a  new  trial,  complaining  that  the  verdict  was  con- 
trary to  law  and  to  evi<lence. 

1.  It  is  insisted  that  the  written  contract,  which  tlie  plain- 
tiff produced  in  evidence,  was  not  made  with  him  alone,  but 
^itli  liim  jointly  with  two  others,  who,  as  well  as  the  plain- 
tiff and  the  defendant,  executed  and  signed  the  writing.  This 
Js  true,  but  we  arc  inclined  to  think  that,  owing  to  the  i>ecu- 
liar  phraseology  of  the  instrument,  the  plaintiff  was  the  sole 
^nterof  the  land,  and  entitled,  severally,  to  all  the  produce, 
except  the  landlady's  share  reserved  for  rent.  Taking  the 
^ntrad  altogether,  the  intention  seems  to  have  been  to  treat 
^'^e  plaint  iff  as  renter,  and  the  other  two  as  his  helps  or  assist- 
*otBiii  the  cultivation,  etc.,  their  compensation  being  matter 
^f arrangement  between  him  and  them.  But  w^hatever  may 
^  the  proper  construction  of  the  contract  in  this  respect,  it 
^too  late,  after  verdict,  to  make  the  question.  There  was 
*^opleain  abatement  for  non-joinder  of  the  omitted  parlies, 
*Dd  the  contract  was  admitted  in  evidence  without  objection, 
-^tshouhl  have  been  objected  to  on  the  ground  of  variance,  if 
'twere  substantially  different  from  the  writing  declared  on, 
^  if  the  defendant  had  wisheil  to  avail  herself  of  that  dif- 
^'^nce.  She  has  suffered  it  to  be  sued  on  as  a  several  con- 
^and  to  oome  before  the  jury  and  remain  before  them  as 
"^^    After  verdicti  she  cannot  be  allowed  to  say  that,  al- 
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though  she  con(racte<1  wish  the  plaintifT,  she  did  not  contra 
with  him  only,  and  that  his  recovery  is,  for  that  reason,  a* 
warranted. 

2.  Two  short  comings  are  said  to  be  in  the  parol  evidenc 
namely,  as  to  the  value,  or  the  amount  realized  for  the  se^ 
bales  of  cotton,  and  as  to  the  defendant's  consent  to  the  acn 
Tilman  H.  Mahone  in  taking  i)ossession  and  making  thesa 
Tilman  H.  Mahone,  introduced  by  the  defendant  asawitna 
testified  that  nine  bales  of  cotton,  averaging  about  five  bu: 
dred  pounds,  were  raised  on  the  land;  that  plaintiff  got  t^ 
bales  when  cotton  was  worth  eighteen  cents  per  pound;  tb 
he,  witness,  took  the  other  seven  bales  and  sold  them ;  tli 
he  ))aid  plaintiff  $95  00  at  one  time,  $115  00  at  another,  %S: 
at  another,  $9  00  at  another,  and  $21  00,  in  cotton,  at  a  i 
other ;  that  he  could  not  remember  the  different  amounts  1 
had  psiid  the  plaintiff  out  of  said  cotton  money,  but  that  hebi 
paid  to  him  the  whole  of  it;  meaning,  doubtless,  the  whole 
plaintiff's  share.     From  this  evidence,  more  esjiecially  wh€ 
taken  in  connection  with  that  of  the  plaintiff,  that  he  was  o: 
fered  for  the  seven  bales  eighteen  cents  i)er  poand,  we  thioi 
the  jury  were  authorized  to  infer  that  eighteen  cents  a  pounc 
was  its  value,  and  that,  when  sold,  it  brought  that  price.  Tb6 
))erson  who  sold  it  was  on  the  stand  as  a  witness,  and  said  that 
was  the  value  of  cotton  when  the  plaintiff  got  the  two  bales. 
If  the  seven  bales  had  been  worth  less  or  had  sold  for  less,  woaM 
not  this  witness  have  so  testified?     On  the  other  point,  thrf 
of  the  defendant's  consent,  while  there  was  no  direct  proof  of 
it,  there  were  circumstances  before  the  jury  from  which,  aP" 
plying  the  logic  of  experience  and  common  sense,  they  migW 
have  inferred  it  also.     Tilman  H.  Mahone  was  mentioned  id 
the  written  contract  as  the  superintendent  of  the  farm ;  tbo 
defendant,  the  owner  of  the  farm,  was  a  woman  bearing  h** 
name,  not  improbably  his  wife  or  mother;  sheintnxlucedhnft 
as  a  witness,  and  if  he  had  not  been  her  agent  to  takechaig^ 
of  the  crop  and  sell  it,  nothing  would  have  been  more  natoftl 
than  for  her  counsel  to  have  elicited  from  him  that  factio  lt>^ 
examination.     Nothing  to  the  contrary  of  such  an  agency  ip* 


ATLANTA,  JANUARY  TERM,  1876.        297 

Gibbons  et  al.  vs.  Jones  ft  al, 

in  the  evidence.  He  acted  on  the  line  of  such  an 
,  for  he  paid  over  to  the  plaintiff  a  part  of  the  proceeds 
cotton.  The  defendant  sought  to  prove  by  hira^  and 
»ve,  so  far  as  his  testimony  c^^uld  estal)li8h  it  in  opposi- 
tbat  of  the  plaintiff,  that  payment  was  made  in  full, 
the  pleas  was  payment,  and  the  only  payments  attempt- 
be  proven  in  support  of  this  plea  were  those  which 
lade  by  him.  In  most  cases  the  jury  must  not  only 
lie  testimony,  but  reason  upon  it.  They  are  not  re- 
1  to  its  letter,  but  may  follow  out  its  indications,  and, 
ne  fact  infer  another.  Sometimes  the  absence  of  evi- 
to  a  negative  may  be  a  reason  for  trusting  to  even  slight 
ions  of  the  afiSrmative.  The  jury  must,  in  civil  cases,  at 
»e  allowed  due  scope  for  the  reasoning  faculty.  A  ver- 
not  the  mere  reflex  of  what  trutli  there  is  in  the  testi- 
it  is  compounded  of  evidence,  law  and  logic, 
espect  to  payments  made  to  the  plaintiff,  he  gave  an  ac- 
3f  them  differing  in  amount,  considerably,  from  that 
by  the  defendant's  witness.  He  undertook  to  specify 
tely  every  payment  which  he  had  received,  and  the  jury 
tly  believed  him.  It  was  their  right  to  do  so. 
gment  affirmed. 


ED  R.  Gibbons  et  cd.j  plaintiffs  in  error,  t?«.  Addibon 
A.  Jones  et  al.,  executors,  defendants  in  error. 

the  right  of  executors  to  recover  from  legatees  depends  upon  a  mis- 
in  their  returns  upon  the  basis  of  which  a  settlement  had  been  had, 
they  seek  to  avoid  such  settlement  on  account  of  such  mistake,  the 
^  may  also  attack  charges,  etc.,  in  the  returns.  The  settlement  ii 
sr  binding  on  both  parties  or  neither. 

Iministrators  and  executors.  Settlement.  Before  Judge 
BBWOOD.    Floyd  Superior  Court.    July  Term,  1876. 

iported  in  the  decision. 
Vqi.lvi.9o. 
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C.  Rowell;  Dabney  &  Fouche,  for  plaintiffs  in 
Alexander  &  Wright,  for  defendants. 
Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  an  appeal   frnm 
the  court  of  ordinary  of  Floyd  county.     The  jury,  under  tiie 
charge  of  the  court,  found  a  venlict  in  favor  of  the  exocutora 
of  Samuel  Gibbons,  deceased,  against  the  legatees  under  li's 
will,  for  the  sum  of  $395  00.     A  motion  was  made  for  a  new 
trial  on  the  several  grounds  therein  set  forth,  which  was  over- 
ruled by  the  court,  and  the  legatees  excepted. 

It  ap|>ear8  from  the  evidence  in  the  record  that  the  execu- 
tors and  legatees  had  a  final  settlement  in  regard  to  the  estate 
in  their  hands,  on  the  basis  of  the  returns  of  the  executors  to 
the  court  of  ordinary  then  before  them,  and  that  on  the  2J  of 
June,^1873,  the  executors  turned  over  to  the  legatees,  (they 
all  being  of  age,)  all  the  remaining  assets  in  their  hands  un- 
der the  following  written  agreement: 

"Georgia — Flo  yd  County. — Whereas,  the  executors  of 
Samuel  Gibbons,  deceased,  A.  A.  Jones  and  J.  I.  Wright,  ha\'e 
turned  over  to  us  the  balance  of  the  property  as  enumeral«l 
in  their  second  return  made  up  to  the  1st  day  of  June,  1873,    , 
belonging  to  the  estate  of  sai«l  deceased,  after  supplying  to 
Mrs.  1j,  U.  Presley  a  plantation  for  which  they  paid  to  A. 
Griffeth  $8,000  00,  $2,000  00  remaining  yet  to  be  ex|)ended 
in  permanent  improvements,  and  also  after  having  suppli<^ 
to  W.  S.  Gibbons  a  plantation  for  which  they  have  |>aid  to 
A.  Griffeth  $9,500  00,  §500  00  remaining  to  be  exi)ended  by 
them  in  permanent  improvements :   Now,  therefore,  in  consid- 
eration of  the  facts  above  stated,  we  bind  ourselves  individu- 
ally and  for  each  other:    First,  that  we  will  supply  to  our 
mother  such  sums  of  money  as  she  may  need  from  time  to* 
time  out  of  the  proceeds  of  the  pro|)erty  turned  over  to  Q8| 
and  such  as  the  executors  are  directed  to  allow  her  under  the. 
will.    Second^  that  W.  S.  Gibbons  will  expend  $500  00  aod 
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"B-  L.  U.  Presley,  ^2,000  00  in  permanent  improvementH 
^n  their  respective  plantations. 

'  Witness  our  hands  and  seals,  June  2d,  1873. 

"L.  U.  Presley,  (Seal.) 
'^W.  S.  Gibbons,  (Seal.) 
"A.  R.  Gibbons,  (Seal.) 
"J.  H.  Presley,  (Seal.)'' 

After  the  settlement  had  been  made  as  before  stated,  and 
*  property  and  assets  turned  over  to  the  legatees,  the  execu- 
'^  discovered  a  mistake  in  their  returns,  in  which  they  had 
'i^itted  to  credit  tliemselves  with  $400  00  as  interest  on  ud- 
ance  payments  made  by  them  for  the  benefit  of  the  estsite. 
he  legatees  refused  to  have  the  returns  corrected,  an<1  the 
Xecutors  then  made  a  statement  of  the  mistake  in  their  re- 
^ni  and  filed  it  with  the  ordinary,  and  cite<l  the  legatees  to 
Ppear  before  the  court  of  ordinary  and  show  cause  why  the 
*tumof  the  executors,  including  the  $400  00,  should  not 
^  received  as  tlieir  final  return.  The  legiitees  appeared  and 
untested  the  $400  00  item  in  the  return,  and  also  claimed 
)e  rigbt  to  contest  several  other  items  in  the  return.  The 
fdinary  overruleil  all  the  objections  of  the  legatees  to  the 
^ecutors'  return,  and  allowed  the  item  for  the  miistake  to  be 
'Hsluded  therein  to  the  amount  of  §395  00,  and  rendertd  a 
'*dgraent  against  the  legatees,  in  favor  of  the  executors,  for 
W amount.  On  the  appeal  trial  in  tlic  superior  court,  the 
^rt charged  the  jury,  amongst  other  things,  "that  if,  from 
^  evidence,  they  believed  the  executors  surrendered  the 
Ms  in  their  hands  in  settlement,  and  the  legatees  accepted 
l^with  the  full  knowledge  that  the  statement  made  by  the 
xecutorsy  and  which  was  tiien  present,  contained  the  charges 
)f  extra  coiui)ensation,  attorneys*  fees,  etc.,  now  c()m[)hiined 
r,  this  amoun.ts  to  a  settlement,  and  the  legatees  are  bound 
r  it.  If,  from  the  testimony,  you  are  satisfied  that  there 
IB  a  mistake  made,  and  the  executors  overpaid  the  legatees 
J  snm,  then  they  are  entitled  to  recover  the  amount  thus 
eqMud."    This  charge  of  the  court,  in  view  of  the  evidence 
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contained  in  the  record,  was  error.     If  the  settlement    v^^ 
made  on  the  basis  of  the  executors'  returns,  as  the  same  ejr 
isted  when  it  was  made  and  the  assets  were  turned  over  to 
the  I^atees,  then  the  settlement  was  binding  on  all  the  par- 
ties to  it.     The  legatees  cannot  be  held  to  be  bound  bj  the 
settlement  on  the  basis  of  the  returns  then  present,  and  not 
the  executors,  the  more  especially  as  it  was  the  fault  and  neg- 
lect of  the  latter  if  their  returns  were  not  complete.    If  the 
executors  can  go  behind  the  settlement  and  open  it  for  the 
purpose  of  correcting  their  own  mistakes,  then  the  legatees 
may  go  behind  it  and  attack  the  returns  of  the  executors,  tf 
they  proposed  to  do.     If  the  executors  desire  to  hold  the 
legatees  bound  by  the  settlement  on  the  basis  of  their  retontf 
as  the  same  existed  at  the  time  the  settlement  was  made,thea 
they  can  do  so  by  dismissing  their  proceeding  to  have  tbdr 
returns  corrected,  but  if  the  settlement  is  to  be  opened  for  that 
purpose,  then  it  will  be  open  for  the  legatees  to  contest  tb^ 
returns,  or  any  part  thereof,  as  they  proposed  to  do.    All  the 
parties  should  be«bound  by  the  settlement  on  the  basis  of  the 
returns  as  the  same  existed  at  the  time  the  settlement  wtf 
made,  or  none  of  them  should  be  bound  by  it. 
Let  the  judgment  of  the  court  below  be  reversed. 


Thomas  C.  Napier,  plaintiff  in  error,  vs.  Obediah  W. 
Trimmier,  administrator,  defendant  in  error. 

1.  If,  for  a  valuable  consideration  paid  down,  a  party  contracted  toleateto 
another  a  money  legacy  by  will,  and  died  without  performing  the  contnA 
some  good  legal  reason  should  be  shown  by  his  representative  why  p''' 
formance  ceased  to  be  obligatory — such  as  rescission,  novation,  release,  ctd 

2.  Though  newly  discovered  evidence  be  cumulative,  and  therefore  not,  of 
itself,  cause  for  granting  anew  trial,  yet  it  maybe  regarded  somewhat ■ 
passing  upon  the  whole  case,  another  ground  of  the  motion  being  that  the 
verdict  is  contrary  to  evidence. 

Contracts.    Wills.    New  trial.    Before  Judge  Hall.  (V, 
toosa  Superior  Court.     February  Adjourned  Termi  1876t 
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sported  ID  the  opinioD. 

E.  Shumate;  J.  A.  W.  JoHiNSON;  W.  K.  Moore;  W. 
'atne,  by  briefy  for  plaintiff  in  error. 

A.  Walker,  by  brief;  A.  T.  Hackett,  for  defendant. 

..ECKLEY,  Judge. 

A  father^  wanting  to  reclaim  a  dissipated  son,  induced 
ill  1850,  to  convey  to  him  his  property,  consisting  of 
3  and  slaves.  He  promised  to  pay  the  son's  debts,  and 
les  that,  engaged  to  bequeath  to  him  by  will  a  certain 
of  money,  in  addition  to  an  equal  share  with  that  of 
r  children,  in  his  estate.  lie  made  his  will  accordingly, 
paid  a  part  or  all  of  the  debts  in  pursuance  of  his  under- 
ig.  Afterwaids,  he  withdrew  this  will  from  the  custody 
hich  he  had  placed  it,  and  in  1860,  made  another,  in 
li  the  only  provision  for  this  son  was  an  equal  share;  and 
was  not  given  directly  to  the  son,  but  to  a  trustee  for  the 
St  of  him  and  his  family.  The  father  died  in  1870,  and 
latter  will  was  admitted  to  probate  in  1871.  It  con- 
(I  a  clause  revoking  all  former  wills.  In  1875  the  son 
;l)t  his  action  against  the  administrator  with  the  will 
ced,  to  recover  the  amount  which  the  father  had  promise<l 
ive  him  in  excess  of  an  equal  share.  The  administrator 
ed  the  general  issue,  want  of  assets,  and  the  statute  of 
itions.  He  did  not  plead  payment,  performancre,  rescis- 
3r  release.  On  the  trial,  the  jury  found  in  favor  of  the 
dant;  and  the  court  refused  a  new  trial, 
le  evidence  pro  and  con  nee<l  not  be  gone  through  for  the 
)8e8  of  this  opinion.  We  have  considered  it  all  carefully, 
he  effect  of  it,  except  in  so  far  as  it  tends  to  show  defen- 
aatters,  is  embodied  in  the  foregoing  statement.  The  con- 
»ii  at  which  we  have  arrived  is,  that  the  plantiff  estab- 
t  the  contract  substantially  as  alleged  in  the  declaration, 
iog  only  in  amount,)  and  showed  full  performance  of  it 
\  part|  and  partial  performance  on  the  part  of  his  father. 
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Tlie  breac^li  in  respect  to  the  agreed  legacy,  (if  the  oontract  wis 
in  fact  made,  and  if  it  still  subsisted  at  tlie  death  of  the  old 
gentleman^)  is  apparent  by  reference  to  the  will  which  was 
probated.  Looking  at  all  the  evidence,  it  seems  to  us  dear 
that  the  contract  was  made.  Was  it  ever  rescinded  or  modi- 
fied ?  There  is  no  direct  evidence  tliat  it  ever  was,  and  cir- 
cumstances warranting  the  inferrence  that  it  was,  have  oot 
been  brought  before  us  in  the  record.  What  may  have  been 
present  to  the  jury  which  is  not  present  to  us  we  cannot  know. 
We  have  no  right  to  conjecture  that  they  had  the  aid  of  &cto 
which  have  not  come  hither  for  review. 

2.  Connecting  both  grounds  of  the  motion  for  a  new  triali 
we  have  no  difficulty  in  saying  that  the  motion  shonid  pre- 
vail. The  newly  discovered  evident^  may  be  cumulative, and 
lhereft>re  insufficient  of  itself,  but  some  regard  may  bepfti» 
to  it  in  passing  on  the  whole  case. 

We  are  not  to  be  understood  as  intimating  what  the  verdict 
should  be  on  a  future  trial,  but  only  as  declaring  our  convic- 
tion, based  on  the  record,  that  another  trial  should  takeplftC^. 

Judgment  reversed. 


Hbnrv  C.  Burnett,  plaintiflFin  error,  w.  J.  J.  VandiVKBi 

defendant  in  error. 

A  bill  in  equity  which  alleges  that  the  defendant  became  the  pnrchastf  ^ 
property  belonging  to  complainant,  sold  at  sheriff's  sale,  at  a  price  fc^ 
low  its  real  value,  under  an  agreement  that  he  was  to  hold  the  same  ■i**' 
reimbursed ;  that  he  has  been  repaid  the  amount  advanced,  but  netfl*^ 
less  is  in  possession  of  the  property  claiming  it  as  his  own,  and  pf^*** 
relief,  should  not  be  dismissed  on  demurrer. 

Efjuity.     Contracts.     Before  Judge  Underwood.    Fl<>r 
Superior  Court.     July  Term,  1875. 

Reported  in  the  decision. 

R.  T.  FoucHE ;  Forsyth  &  Reese,  for  plaintiff  io  «" 
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LowELJL.^  for  defendant.  « 

RNERy  Chief  Justice. 

\  was  a  bill  filed  by  the  complainant  against  the  de- 
t  praying  for  a  discovery,  account  and  relief,  etc.  The 
ant  demurred  to  the  complainant's  bill  for  want  of 
The  court  sustained  the  demurrer  and  dismissed  the 
hereu[)on  tlie  complainant  excepted, 
grounds  of  the  complainant's  equity  alleged  in  his  bill, 
bstantially,  that  he  was  the  owner  of  a  portable  steam  en- 
ith  all  necessary  apparatus  for  running  the  same,  togeth- 
1  one  planing  and  sash  machine,  rip-saw,  etc.,  of  the 
'>f  |2,000  00;  that  said  property  was  levie<l  on  to  satisfy 
achmeiit  judgment  against  complainant,  amounting  to 
m  of  $116  00;  that  complainant  was  unable  to  raise  the 
'  to  prevent  the  sale  of  said  property,  and  applied  to 
ifendant  to  pay  said  debt  for  him,  when  it  was  agreed 
;n  them  that  defendant  should  attend  the  sale  of  said 
ty  and  bid  off  the  same  for  complainant  by  bidding  the 
it  of  said  debt  therefor,  and  that  complainant  was  to 
ind  run  said  engine  and  machinery,  as  agent  for  defend- 
itil  said  debt  was  discharged  or  the  defendant  should 
mbursed  the  money  advanced  by  him  in  bidding  off 
3|)erty;  that  the  defendant  attended  the  sale  and  bid  off 
operty  for  the  sum  of  $116  00,  and  now  claims  it  as 
n  property,  although  the  complainant  has  operated  said 
ami  machinery  under  said  agreement  with  defendant, 
lat  it  has  turned  out  work  nearly  of  the  value  of 
K),  which  is  more  than  enough  to  discharge  the  amount 
defendant  bid  for  the  property.  In  short,  the  defend- 
ider  the  agreement  made  with  the  complainant,  bid  off 
ty  wortb  $2,000  00  for  $116  00,  and  the  complainant 
a  it  with  the  defendant  until  it  has  turned  out  work 
1  to  more  than  reimburse  the  defendant  for  the  money 
he  bid  for  the  property  under  the  agreement,  and  now 
fendantclaims  to  be  the  owner  of  the  properly  under 
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for  it  at  the  sale  under  the  circumstanoes  hereinbefore 

In  our  judgment,  in  view  of  the  allegations  ooo- 

\tk  the  complainant's  bill,  the  defendant  should  have 

equired  to  answer  them  as  prayed  for,  and  that  it  w^ 

in  dismissing  it  on  demurrer. 

;t  the  judgment  of  the  court  below  be  reversed.    - 


iRRiE  M.  Dupont,  plaintiff  in  error,  vs,  James  W.  Ma^^^ 

et  al,,  defendants  in  error. 

(Jackson,  Judge,  having  been  of  counsel,  did  not  preside  In  this  case.) 

/.  The  surety  on  a  guardian's  bond  can  obtain  no  discharge  under  section 
1817  of  the  Code,  without  a  petition,  as  required  by  section  41 14,  and  lam v- 
ing  the  ordinary  to  cite  the  guardian  to  appear  and  show  cause  against,  the 
application.    The  surety  must  sue  in  this  manner  for  his  discharge,  and 
process  must  issue  in  terms  of  the  law,  that  is,  the  guardian  must  be  cited. 

3.  An  order  of  discharge,  based  on  no  such  proceeding,  but  simply  accepCinf 
a  new  bond  already  executed  by  the  guardian,  with  satisfactory  securityp  ii 
place  of  the  old,  and  declaring  a  former  surety  discharged,  is  void. 

3.  Where  the  order  of  discharge  does  not  recite  that  the  surety  has  petitioDc4' 
or  that  the  guardian  has  been  cited,  and  these  facts  do  not  otherwise  ap 
pear,  but  the  order,  on  its  face,  rather  indicates  some  informal  proceediBf 
by  consent,  there  is  no  presumption  that  more  was  done  than  is  set  forth  M 
the  record. 

4.  Tax  returns  are  required  by  law  to  be  made  by  the  guardian  in  the  conne 
of  his  duty,  an4  are  therefore  evidence  of  assets  to  charge  him  and  V 
sureties  in  an  action  against  them  upon  the  bond. 

5.  When  the  guardian  is  chargeable  with  more  assets  than  the  amount  of  tke 
bond  sued  upon,  the  credits  to  ^'hich  he  is  entitled  should  be  applied  to  tbf 
eccess  till  that  is  exhausted. 

Guardian  and  ward.  Bond.  Presumption.  Evidence.  B 
fore  Judge  Kiddoo.  Dougherty  Superior  Court.  Octo^ 
Term,  1875. 

Reported  in  the  opinion. 

D.  H.  Pope;  Vason  &  Davis,  for  plaintiff  in  error 
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B.  F.  Lyon  ;  Warren  &  Hobbs  ;  Strozer  &  Sm 
i:>r  defendants. 

Bleckley,  Judge. 

On  the  9th  of  January,  1871,  a  guardian  was  appoint 

>i^i  the  23d  he  was  qualifie<l  and  gave  bond  in  the  sum 

^6,000  00  witli  John  C.  Mathews  and  \y.  £.  Smith  as  sur 

ies.  Ou  tlie  13th  of  February  thereafter,  the  ordinary  passe 

an  order  dechiring  that  this  bond  was  not  sufficient  to  cove 

tlie  ward's  property,  and  requiring  an  additional  bond,  witl 

security,  to  be  given  in  the  sum  of  $3,000  00.     On  the  same 

^&y  a  further  order  was  pa&sed  declaring  that  this  requisition 

had  been  complied  with,  and  that  the  security  for  the  guard- 

i&tiship  was  then  ample.     The  additional  bond  thus  accepted, 

^as  for  83,000  00,  with  NV.  J.  Lawton,  George  W.  Mayo  and 

John  C.  Mathews,  as  sureties.     It  bore  equal  ^ate  with  the 

prior  bond,  to- wit :  January  23d,  1871.     At  March  term,  on 

^"®  I3th  of  March,   1871,  the  ordinary  passed  an  order  in 

*ne8e  terms :  '*  It  ap()eariug  to  the  court  that  James  W.  Mayo, 

P*ardian  of  Carrie  Mayo,  executed  a  bond,  as  such  guardian, 

^f  the  sum  of  $6,000  00,  with  John  C.  Mathews  and  Wil- 

^oa  E.  Smith  securities;  and  it  being  considered  anci  ordered 

^^tsaid  bond  is  insufficient  in  amount,  and  the  unwilling- 

^of  .said  Smith  to  continue  as  such  security,  insufficient  in 

'Urity,  and  it  further  appearing  that  said  James  W.  Mayo, 

^rdiaii,  as  such,  has  executed  two    bonds  since,  one  for 

000  00,  with  W.  J.  Lawton,  George  W.  Mayo,  and  John 

^lathews,  sureties,  and  another  one  for  $6,000  00,  (the  two 

's  making,   in    the   aggregate,    $9,000  00,)    with   said 

lews  and  said  George  W.  Mayo,  as  sureties,  to  take  the 

and  as  a  substitute  of  the  first  bond  given  by  J.  "W. 

Mathews  and  Smitii :  It  is  therefore  ordered  that  said 

m  E.  Smith  be,  and  he  is  released  and  discharged  from 

iiities  thereon,  on  tiic  substitute  of  said  two  bonds  as 

d."    The  new  bond  for  $6,000  00,   here  referred  to, 

.e  February  17tli^  1871. 
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^vmys  recite  the  names  of  the  persons  so  notified,  and  the  com- 
pliance  with  the  provisions  required."     W^q  think  it  is  clear 
"fthat  the  surety  must  sue  for  his  discharge,  and  that  the  ordi- 
nary must  therefore  issue  process;  that  is,  cite  the  guardian 
±o  appear  and  show  cause  against  the  application.     The  pro- 
C3ee<ling  is  one  between  )>arty  and  party;  for  tlie  ordinary,  af- 
'tier  these  steps  are  taken,  is  rer^uircd  to  hear  the  parties  and 
^heir  evidence.     The  ward  is  not  represented  otherwise  than 
\}y  the  guardian,  and  the  guardian  is  be  heai'd  by  the  ordi- 
viary — heard  no  less  for  the  ward's  benefit  than  for  his  own. 
rrhe  ward  has  no  other  hearing  in  the  matter,  and  as  the  law 
1>rovides  for  a  hearing  in  a  certain  way,  unless  the  hearing  is 
liad   in  that  way,  the  ward  is  not  heard  at  all.     For  a  judg- 
ment which  affects  the  ward  to  be  valid,  the  guardian   must 
L>e  brought  into  court  by  legal  means:  Harden,  (Ky.,)  103. 

2.  The  order  discharging  Smith  does  not  appear  to  have 
Ijeeu  based  upon  any  proceeding  whatever.     No  order  is  pro- 
duced requiring  the  guardian  to  give  new  security,  and  it 
does  not  appear  that  such  was  ever  passed.     It  is  not  shown 
that  the  surety  petitioned  or  that  the  guardian  was  cited,  or 
that  any  hearing  was  had.     The  law  requires  petition,  pro- 
cess, trial  and  judgment.     Not  one  of  these  is  shown  except 
the  last,  and  that  simply  provides  for  substituting  for  the  first 
bond  a  bond  or  bonds  already  executed,  and   declares  that 
Smith  shall  be  thereupon  discharged  from  all   liability,  ho 
l)etng  unwilling  to  continue  as  security. 

3.  The  order  of  discharge  is  not  without  recitals,  but  what 

it  does  recite  indicates  rather  a  consent  arrangement  than  any 

regular  proceeding.     If  it  were  wholly  without  recitals,  it 

would,  perhaps,  be  better  than  it  is;  for,  as  it  is  so  full,  there 

is  strong  reason  to  think,  either  that  it  is  exhaustive,  or  that 

^  fiu^  left  out  are  not  such  as  would  bear  recital  and  leave 

^  order  as  compatible  with  law  as  it  now  appears  to  be.  We 

^  not  hold  that  the  order  must  recite  all  the  preliminary 

P^c^Mdings.     That  seems  to  he  the  scheme  of  the  Code ;  but 

IB  this  case,  we  need  not  go  that  far — no  further,  indeed,  than 

t  Qugority  of  the  court  went  in  47  Oeorgia  Reports,  195.    Let 
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4.  The  tax  returns  of  1871,  made  by  theguardian,  assuch, 
showed  money  and  solvent  debts  then  in  his  hands  amounting 
€.0  $4,500  00.  This  was  proper  evidence  to  charge  him  and 
Jiis  securities,  a  demand  having,  by  other  evidence,  been  shown 
upon  him  after  the  ward  became  of  age  and  before  this  suit 
^^7?as  brought. 

5.  The  account  in  favor  of  the  guardian,  admitted  to  be 
oorrect,  for  |1,543  98,  would  not  absorb  the  principal  and  in- 
-^ierest  dfte  from  the  guardian  in  excess  of  the  $3,000  00  bond. 

\  can,,  therefore,  see  no  reason  why  that  account  should  go 

reduction  of  the  recovery  on  the  bond.     We  do  not  think 

le  verdict  was  contrary  to  law  or  to  evidence,  or  that  the 

»Qrt  erred  in  any  respect  in  favor  of  the  plain tifiT.     It  did 

finally  against  the  plaintiff  by  granting  a  new  trial,  and 

^  reverse  that  judgment,  and  leave  the  verdict  of  the  jury 

stand. 

Judgment  reversed. 


^-  IC.  Taylor  &  Company,  plaintiff^  in  error,  r«.  Stephen 

Clark  d  aL,  defendants  in  error. 

"^  trustee  has  no  authority  to  create  a  lien  upon  the  property  of  the  trust  es- 
^te,  or  the  crops  to  be  made  thereon,  for  supplies  furnished  with  which  to 
^ake  such  crops. 

Trusts.     Lien.     Before  Judge  Clark.     Sumter  Superior 
^urt     April  Term,  1875. 

Keported  in  the  decision. 

John  R.  Worrill,  for  plaintiffs  in  error. 

C.  F.  Crisp;  J.  Ansley;  George  W.  Wooten,  for  de- 
^dantfl. 

WarneRi  Chief  Justice. 

This  was  a  claim  case.    The  plaintiffs  having  foreclosed 
jeveni  crop  liens  which  had  been  levied  thereon,  the  same 
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was  claimed  by  diiTercnt  claimants.  By  consent  of  parties, 
the  several  cases  were  consolidated  and  tried  together.  The 
crop  liens  were  created  by  the  defendant  as  the  trustee  of 
Mrs.  Darley,  a  married  woman,  under  a  marriage  settlement 
deed  executed  in  1857.  On  the  trial  of  the  case,  the  claim- 
ants objected  to  (he  introduction  of  the  crop  lien  fi,fa%.  in 
evidence  on  the  ground  that  the  trustee  had  no  authority  to 
create  said  liens,  which  objection  the  court  sustained  and  dis- 
missed the  levies,  whereupon  the  plaintiffs  excepted. 

It  appears  from  the  evidence  in  the  record  that  the  supplies 
furnished  by  the  plaintiffs,  for  which  the  liens  were  created^ 
were  furnished  for  the  l)enefit  of  the  trust  estate,  so  as  to  enabl 
the  cestui  que  tnisfa  to  make  a  crop  thereon  for  the  year  1874 
and  the  question  is,  whether  a  trustee  is  authorized  by  law  ^ 
create  a  lien  upon  the  property  of  the  trust  estate,  or  the  cro'^-i 
to  l)e  made  thereon,  for  that  purpose  ?     The  2335th  section     ^ 
the  Code  declares  that  "trustees  arc  not  authorizeii  to  crexit< 
any  lien  u|)on  the  trust  estate  except  such  as  are  given     hj 
law."     We  are  not  aware  of  any  law  in  tliis  stale  that  gives 
to  trustees  the  authority  to  create  a  lien  upon  the  pro[)ert_v  of 
a  trust  estate.     It  was  insijste<l  on  the  argument  that,  under 
the  1978tli  section  of  the  Code,  that  liens  of  the  description 
mentioned  in  tlie  record  might  be  created  u|>on  such  terms  as 
may  bo  agreed  on  by  the  parties  would  include  trustees  under 
the  term  "parties."  The  term  "parlies,"  as  mentioned  in  that 
section  of  the  Code,  must  be  understood  to  mean  such  |)artierf 
only  as  are  authorized  by  law  to  make  such  agreements,  an<i 
not  such  parties  as  are  ex[)ressly  forbidden  by  law  to  make 
them.    If  the  supplies  were  furnished  by  the  plaintiffs  for  the 
use  an<l  benefit  of  the  trust  estate,  that  estate  is  liable  there- 
for,  and  their  remedy  to  enforce  the  payment  of  their  claims 
against  the  trust  property  is  provided  for  by  the  3377th  to  the 
3382d  sections  of  the  Code,  inclusive.  Whilst  it  does  not  affirm- 
atively appear  from  the  record  before  us  that  any  s^ieinal  injn* 
ry  would  result  to  the  trust  estate  by  enforcing  the  collection 
of  the  crop  liens  created  by  the  trustee  on  the  property  there* 
of^  still  we  are  not  pre|>ared  to  say  that  the  statute  which  pro* 
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trustees  from  creating  any  lieii  upon  the  property  of 
List  estate,  except  such  as  are  giv^en  by  law,  is  not  a  wise 
ilutary  statute.     But,  as  a  court,  we  can  have  nothing 

with  the  wis<lom  or  expediency  of  the  statute;  our 
duty  is  to  enforce  it,  and  at  some  other  time,  and  on 
other  occasion,  the  efScacy  and  wisdom  of  its  provisions 
oubtless  be  made  manifest.  We  find  no  error  in  the 
;  of  the  court  on  the  statement  of  facts  disclosed  in  the 
l. 
:  the  judgment  of  the  court  below  be  affirmed. 


s  G.  Renew,  plaintiff  in  error,  vs.  Robert  J.  Redding 
assignee,  defendant  in  error. 

« 

ere  the  affidavit  upon  which  a  distress  warrant  was  based,  alleged  that 
lefendant  was  indebted  to  the  plaintiff  $1,232  50  for  rent,  and  the  evi- 
e  was  to  the  effect  that  the  defendant  contracted  to  pay  a  certain  num- 
»f  bales  of  cotton,  which  was  shown  to  be  worth  the  sum  aforesaid, 
'  was  not  such  a  variance  as  to  require  a  non-suit. 
'  discretion  of  the  court  below  in  im|)osing  the  payment  of  costs  on  a 
"  seeking  to  amend  his  pleadinj^,  will  not  be  controlled  unless  abused. 
ere  rent  is  contracted  to  be  paid  in  cotton,  a  distress  warrant  lies  there- 

"^thstanding  errors  in  the  charge  of  the  court,  as  the  verdict  did  sub- 
*al  justice,  a  new  trial  will  not  be  ordered. 

ndlonl  and  tenant.  Pleadings.  Evidence.  Amend- 
•  Cosls.  Practice  in  the  Superior  Court.  New  trial, 
fc  Judge  Ci.A  UK.  Schley  Superior  Court.  October  Ad- 
^edTerm,  1874. 

sported  in  the  decision. 

^hnR.  Worrill;  W.  A.  Hawkins,  for  plaintifFin  error. 

^^•toJ  Fort;  Hudson  &  Wall,  for  defendant. 
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error  in  overruling  the  motion  for  a  nou-suit  on  the  ground 
of  variance. 

Whether  the  court  erred  in  sustaining  the  plaintiff  ^s  demur- 
rer to  the  defendant's  pleas  of  recoupment  or  not,  we  cannot 
determine,  inasmuch  as  the  pleas  are  not  in  the  record  for  our 
inspection. 

2.  In  relation  to  the  error  complained  of  in  refusing:  to  al- 
low the  defendant  to  put  in  a  second  amendment  to  his  pleas 
unless  he  should  pay  the  costs,  the  judge  certifies  that  consid- 
able  delay  had  occurred  during  the  trial  by  the  defendant's 
filing  a  long  amendment  to  his  plea  calleil  a  plea  of  recoup- 
ment, and  during  the  further  progress  of  the  trial  of  the  case, 
another  amendment  was  proposed ;  the  court  required  the  pay- 
naent  of  costs  as  to  the  second  proposed  amendment,  but  not 
as  to  the  first  amendment  whioh  had  been  allowed.  This  was 
properly  a  matter  within  the  discretion  of  the  court,  accord- 
ing to  the  provisions  of  the  3482d  section  of  the  Code,  and 
^'ewill  not  control  the  exercise  of  it  in  this  case,  nor  in  any 
^ther,  unless  there  has  been  a  gross  and  flagrant  abuse  of  that 
dtacretion. 

3.  Whether  the  plaintiff  would  have  been  entitled  to  his 
'^caedy  by  distress  warrant  or  not,  under  the  original  written 
^wtract,  he  was  clearly  entitled  to  it  under  the  new  contract 
*®  provetl  by  the  evidence  in  the  record,  if  the  jury  believed 
^■^e  plaintiff's  evidence.  It  is  true,  the  evidence  was  conflict- 
ing in  relation  to  that  point  in  the  case,  but  that  was  a  ques- 
^^onfor  the  jury. 

4.  The  verdict  is  $405  00  less  than  the  plaintiff 's  demand; 

^'^at  is  to  say,  the  jury  reduced  the  plaintift''s  claim  that  much, 

^*)Ugh  it  is  somewhat  difficult  to  see  upon  what  grounds,  as 

^defendant's  evidence  fails  to  show  what  amount  he  was 

damaged  by  the  plaintiff's  failure  to  furnish  cotton  seed,  or 

^nerwise;  but  that  is  a  matter  about  which  the  defendant  has 

^  cause  of  complaint.     Although  there  may  have  been  some 

^rsin  the  charge  of  the  court,  still,  we  think  that  the  ver- 

^^  did  substantial  justice  between  the  parties,  at  least  the 

^^dant  has  no  just  cause  of  complaint  uuder  the  evidence 
Vol.  lvi.  21. 


314         SUPREME  COURT  OF  GEORGIA. 

Bailey  et  aL  vs.  The  State  of  Georgia. 


Ill  the  record,  and  as  the  court  below  wa8  satisfied  with     tl 
verdict  we  will  not  interfere  to  disturb  it. 

Let  the  judgment  of  the  court  below  be  afSrmed. 


Henry  Bailey  et  al.,  plaintiffs  in  error,  vs.  The  State 

Georgia,  defendant  in  error. 

When  six  persons  are  indicted  together  for  burglary,  four  as  principals  in  "*' 
firr.t,  and  two  as  principals  in  the  second  degree,  and  all  the  goods  sl*=>** 
on  the  occasion  of  the  burglary  have  been  found  in  the  possession  of  *^' 
of  the  four,  and  the  only  witnesses  who  connect  the  other  three  (thos«^  ^ 
trial)  with  the  offense,  are  the  two  principals  in  the  second  degree,  "^^ » 
avow  their  own  guilt,  and  w^ho,  though  ag^eing  on  all  the  proximate  Ts*-*^* 
contradict  each  other  in  respect  to  several  remote  circumstances,  and  ti*'*^  * 
the  accused  on  trial  prove  an  alibi  by  one  witness,  and  the  third,  be«i<^* 
being  shown  to  be  a  person  of  good  character,  establishes  an  alihi  br  fon 
witnesses,  a  verdict  of  guilty  is  contrary  to  evidence,  and  a  new  trial  stiouW 
begr.'nted. 


Criminal  law.     Burglary.     Accomplice.     New  trial, 
fore  Judge  Underwood.     Floyd  Superior  Court.    July  A^^ 
journed  Term,  1876. 

Reported  in  the  opinion. 

Dabney  &  Fouche,  for  plaintiffs  in  error. 

C.  F.  Clements,  solicitor  general,  for  the  state. 

Bleckley,  Judge. 

Three  of  six  defendants  in  the  same  indictment  weretWw 
for  burglary.  The  witnesses  to  connect  them  with  the  offense 
were  two  of  those  not  on  trial,  which  two  were  charge*!  ^ 
principals  in  the  second  degree.  They  testified  positively*^ 
the  participation  of  the  others  in  the  burglary ;  and  wbih 
they  were  fully  corroborated  by  other  witnesses  as  to  the  W 
that  a  burglary  was  committed,  and  as  to  some  of  the  circaiD' 
stances  that  attended  it,  there  was  no  corroboration  of  their 


J 
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lonvas  to  the  fact  that  their  three  co-defendants  then  on 
were  concerned  in  it.  No  circumstance,  whatever,  irn- 
ing  these  (hree,  or  any  one  of  them,  was  otherwise  provt^. 
^  was  nothing  else  (o  cast  the  slightest  suspicion  upon 
All  the  goods  missed  from  the  house  by  the  owner 
found  in  the  possession  of  that  one  of  the  defendants 
vas  neither  upon  trial  nor  a  witness, 
giving  their  evidence,  the  two  accomplices  avowed  their 
presence,  and  admitted  that  they  kept  wat^h  while  the 
\  broke  the  house,  entere<l  it,  and  brought  out  the  goods, 
gave,  substantially,  the  same  account  of  the  whole  crim- 
ransaction,  but  differed  from  each  other  in  several  par- 
rs connected  with  other  incidents  anil  occurrences  of  the 

whilst  they  were  together. 

ithout  going  into  the  question  discussed  in  Childcj-a  vs. 
^ate,  52  Georgia  Repofls,  106,  touching  the  <liiference 
3eii  corroboration  generally  and  corroboration  upon  the 
3alar/rtc/  on  which  whe  whole  pressure  of  the  case  rests — 
sstion  which  divided  the  court  as  then  constituted — we 
r opinion  that,  in  the  present  case,  the  inherent  weakness 
Joiu  pi  ice-testimony  was  made  still  more  feeble  by  con  tra- 
ms between  the  two  witnesses  as  to  minor  matters,  in 
1,  if  they  had  been  truthful,  they  ought  to  have  agreed, 
specimen  of  their  divergence  a  single  instance  may  be 
I,  among  several,  which  the  record  exhibits :  After  the 
iary  the  witnesses  procee<led  on  their  travels  to  get  a  dog. 
of  them  says  they  got  the  dog  about  midnight  and 
k1  back;  that  when  they  started  back  with  the  dog  they 
;lit  they  would  take  a  hunt,  l)ut  the  dog  ran  away  from 
,and  they  got  lost  and  made  up  a  fire,  and  staid  in  the 
8  until  about  ten  o'clock  next  day.  The- other  says  they 
lot  get  the  dog  until  next  morning,  and  did  not  staii: 

that  night  nor  go  hunting.  Agreement  between  the 
18  to  all  the  details  of  the  burglary,  and  the  want  of  such 
!inent  as  to  the  subsequent  occurrences  of  the  night, 
dseem  to  give  room  for  thinking  that  these  |)ersons  pos- 
1  inventive  faculties  and  are  not  indisposed  to  exercise 
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them.  But  the  prisoners  on  trial  defended  by  setting  up  ^la 
alibi.  They  proved  themselves  to  have  been  at  home,  two  ot 
them  by  one  witness,  with  some  appearance  of  corroboration 
by  another,  and  one  of  them  by  four  witnesses.  There  ivaa 
also  evidence  that  this  last  was  a  man  of  good  charact^^i"- 
The  trial  took  place  within  a  week  after  the  burglary,  and  ^^^ 
that  account  there  was  less  than  the  usual  danger  of  mistake  ^^y 
the  witnesses  as  to  time.  Allowing  for  every  uncertainty  ^^ 
that  respect,  we  think  the  case  made  out  by  the  state  throim  gl 
the  tainted  evidence  of  avowed  accomplices  was  met  and  o^  ^r* 
come.  The  verdict  was  contrary  to  the  evidence,  and  "Che 
judgment  of  the  court  refusiug  a  new  trial  is,  on  that  groii.  n<3} 
reversed. 

Judgment  reversed. 


Robert  M.  Gunby,  plaintiff  in  error,  ra.  George  H.  Thomtp- 

SON,  defendant  in  error. 

1.  This  court  will  not  interfere  with  the  discretion  of  the  chancellor  in  gri»-^*' 
ing  injunctions  and  appointing  receivers,  unless  some  rule  of  law  or  v  *^"" 
established  principle  of  equity  has  been  violated. 

2.  When  the  vendee  of  property  is  insolvent  and  is  receiving  the  rents  i*^ 
profits,  the  vendor  having  retained  the  title  to  secure  the  payment  of  ** 
purchase  money,  a  receiver  will  be  appointed  to  take  charge  of  the  p*"*^ 
erty,  and  to  hold  the  proceeds  thereof  until  final  decree. 

Injunction.     Receiver.     Before  Judge  James  JohnsO^* 

Muscogee  County.     At  Chambers.    June  5th,  1875. 

• 

Thompson  filed  his  bill  against  Gunby  and  Ellis  &  Harn* 

son,  making,  in  brief,  the  following  case: 

On  August  Ist,  1866,  one  George  Hargraves  agreed  to  con- 
vey to  R.  M.  Gunby  and  D.  L.  Booker  lot  number  sixty-tw(V 
in  the  city  of  Columbus,  for  $15,000  00,  one-fourth  to  be  pjAl 
cash,  the  remainder  in  five  years,  with  interest  payable  aono- 
ally.  When  one-fourth  of  the  purchase  n^oney  should  be 
paid  and  a  mortgage  on  the  property  given  to  secure  the  bal- 
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•y  Hargraves  was  to  convey  it  to  Gunby  and  Booker  in 
Hmple.  On  October  Ist,  1866,  Gunby  took  possession  of 
premises  with  the  consent  of  Hargraves,  but  witliout  per- 
iling his  part  of  the  contract,  nor  has  he  ever  (h)ne  so. 
>ter,  in  the  meantime,  released  his  interest  to  Gunby.  On 
ober  Istj  1872,  Gunby  made  an  agreement  with  Thomp- 
»  in  which,  afler  reciting  the  previous  contracts  between 
graves,  Booker  and  Gunby,  and  between  Hargraves  and 
^tDpeon,  and  payments  made  by  Gunby,  amounting  to 
'75  50,  he  promised  to  pay  to  Thompson,  by  tiie  Ist  of 
ober,  1873,  the  balance  due  on  the  property,  and  receive 
^^  to  the  same;  or  in  default  of  this  to  deliver  posses- 
t  to  Thompson,  and  to  relinquish  all  right  thereto.  Gun- 
failed  either  to  pay  the  money  or  to  deliver  possession, 
the  lot  were  a  dwelling  house,  out-liouses,  and  a  store- 
'so.  About  October  1st,  1874,  Gunby  delivered  posses- 
^  of  all  the  premises  except  the  store-room,  which  he  re- 
ed to  release.  He  received  rent  for  the  lot  during  the  years 
^3  aud  1874,  only  paying  a  part  of  it  to  Thomjwon.  About 
toher  1st,  1874,  he  rented  the  store-room  to  Ellis  &  Har- 
^u.  Fiiidi-ng  tliem  in  possession,  complainant  requested 
-ni  to  pay  the  rents  to  liim,  whicli  they  refused  to  do  on  the 
^und  that  Gunby  was  their  landlord.  Gunby  and  Elh's  & 
^rrison  are  insolvent,  and  comphiinunt  prays  that  Ellis  & 
^rii^on  be  enjoined  from  paying  the  rents  to  Gunby;  that 
inby  be  cora|)elled  to  perform  the  contract  by  releasing  the 
re-house;  and  that,  in  the  meantime,  a  receiver  be  appoint- 
to  lake  charge  of  the  proi)erty  aud  to  collect  the  rents 
iidiug  the  litigation, 

-The  answer  of  Gunby  was,  substantially,  as  follows: 
He  admits  tlie  contracts  between  Gunby,  Booker  and  Ilar- 
ives;  says  the  property  was  purchased  for  H.  C.  Mitchell 
Company,  a  firm  composed  of  H.  C.  Mitchell,  R.  M.  Gun- 
and  R.  B.  Gunby ;  they  expended  a  large  amount  of  money 
iin|iroviDg  it;  they,  and  not  Gunby  alone,  took  possession, 
th  the  consent  of  Hargraves.  Hai^raves  offered  to  make 
iedactioD  of  $2|000  00  from  the  amount  due  if  the  time  of 
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payment  was  anticipated.  Tliey  were  about  t<>  raise  th 
throiigli  an  insurance  company,  when  Tliom[)son  pro 
purchase  from  Hargraves  and  give  them  time.  To  \ 
agre<*d,  and  the  contract  between  Thompson  and  Gu 
made  with  that  undei'standing.  Thomp5^n  did  not 
|>ossession  on  October  1st,  1873,  nor  were  the  premis 
ered  to  him,  l)ut  indorseil  notes  for  the  rent,  to  be  a] 
defendant's  indel»tc<iness. 

The  answer  of  Ellis  &  Harrison  was,  in  brief,  as 
They  rented  the  store  from  R.  B.  Gunby  &  Corapa 
cessors  to  H.  C.  Mitchell  &  Company,  and  gave  m 
notes  for  the  payment  of  rent.  They  hold  under  this 
and  are  ready  to  take  up  their  notes  upon  presentatio 

The  case  made  by  complainant's  bill  was  suppi 
three  affidavits. 

Upon  tiic  hearing  an  injunction  was  granted  and  a 
appoints!  as  prayed  for.     To  this  judgment  Gunby  e; 

R.  J.  MasES;  Thornton  &  Primes,  for  plaintiff  i 
Ingram  &  Crawford  ;  James  Johnson,  for  defer 

Warner,  Chief  .Justice. 

This  is  a  bill  filed  by  the  complainant  against  the 
ants,  praying  for  a  specific  performance  of  a  written 
for  the  possession  of  a  certain  described  store-house  in 
of  Columbus,  and  also  praying  for  an  injunction  and 
|>ointmeiit  of  a  receiver  pending  the  litigation,  on  the 
that  the  defendants  are  insolvent  and  unable  to  res 
damages  for  the  rents  and  profits  of  said  store-house, 
worth  $50  00  i)er  month.  Upon  the  hearing  of  the 
tion  for  the  injunction  and  the  ap{K)intment  of  a  re< 
prayed  for,  the  chancellor,  after  considering  the  a  I  leg; 
the  complainant's  bill,  the  answei's  of  the  defendants 
affidavits  read  at  the  hearing,  granted  the  injunct 
appointed  a  receiver  to  take  possession  of  the  prop< 
rent  out  the  same,  and  collect  the  rents,  subject  to  t 
of  the  oourt,  whereupon  the  defendants  excepted. 
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"X^liere  is  nothiug  in  this  case  to  take  it  out  of  the  general 
Lili  tJgs  of  this  court  tiiat  it  will  not  interfere  to  control  the 
iscf*€tion  of  the  chancellor  in  grunting  injunctions  and  a^)- 
ointing^  receivers  unless  some  rule  of  law  or  well  established 
•riiioiple  of  equity  has  l>ecn  violated.  This  case  conies  within 
lie  principle  recognized  an<l  decided  during  the  present  term, 
a  tlie  case  of  Tufts  vs.  LUtle,  not  yet  reported. 

X.«et  the  judgment  of  the  court  below  be  afBrmed. 


Den'aian  &  Bice,  plaintiffs  in  error,  vs.  The  Cherokee 

Iron  Company,  defendant  in  error. 

A  contract  for  the  production  of  charcoal  beinj;  that  the  producers  were  to 

deli  vera  definite  quantity  of  good  merchantable  coal  each  day  for  a  period 

of  Seven  months,  and  that  the  con'^umer  was  to  receive  it  at  the  pits,  "in 

^^  Ijaskct,"  and  haul  it  to  the  furnace,  where  it  was  to  be  measured  and 

credited  to  the  producers,  at  six  cents  per  bushel,  on  their  account  for  cash 

*dv  ii  nces,  it  was  the  right  of  the  producers  to  draw  the  coal  from  the  pits 

at  t  He  rate  requisite  to  make  the  stipulated  delivery  daily;  and  if  the  con- 

sttTHt^r  failed  to  receive  and  haul  at  the  like  rate,  any  depreciation  in  quality 

^  ^^iminution  in  quantity  occurring  by  exposure  to  weather,  would  be  at 

"**   risk.     It  follows,  that  so  long  as  the  cash  advanced  to  the  producers 

was  largely  in  excess  of  the  value,  at  contract  price,  of  all  the  coal  drawn 

irom  tiig  pjjjj^  ijjg  producers  wo^ld  have  no  reason  to  abandon  or  rescind 

^^  ^"ontract,  or  to  sue  for  a  breach  in  not  hauling  the  coal  away — more  ca- 

pccially^  if  the  consumer  had  never  signified  any  i>ositivc  determination 

™^  to  bear  the  loss  occasioned  by  destruction  or  depreciation  from  weather. 

Contracts.     Before  Judge  Buchanan.     Polk  Superior 
Court,    August  Terra,  1875, 

Sported  in  the  opinion. 

^OPFORD  &  MiLNER;  Blance  &  KiNG,  for  plaintiffs  in 
error. 

Warben  Akin,  for  defendant. 
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Bleckley,  Judge. 

The  plaintiffs  sued  the  defendants^  alleging  tiie  breach  oi 
a  written  contract.  Tiie  defendant  denied  the  breach,  au^ 
pleaded,  both  as  recoupment  land  sct-oflT,  over-payments  mad*^ 
to  the  plaintiffs  in  (>erforming  the  contract.  The  trial  resulte^^ 
in  a  verdict  against  the  plaintiffs  for  over  $500  00.  Th^^ 
made  a  motion  for  a  new  trial,  and  it  was  refused. 

The  subject  of  the  contract  was  charcoal,  which  the  plaE  n 
tiffs  were  to  burn,  and  tlie  defendant  was  to  receive.    TL^Ite 
defendant  undert4>ok  to  furnish   money  to  pay  for  chopping 
the  wood;  to  furnish  the  requisite  supply  of  water;  to  furn- 
ish quarters  at  the  colliery  for  all  the  laborers;  and  ''to  |>aj 
for  all  coal  delivered  at  tlie  furnace  bank,  at  the  rate  of  six 
cents  per  bushel,  the  same  to  be  measured  at  the  furnace  bank.'' 
The  plaintiffs,  on  their  ])art,  undertook  to  make  for  the  de- 
fendant a  good  merchantable  article  of  coal,  not  using  more 
than  three  cords  of  wood  to  one  hundred  bushels;  also/'  in 
the  delivery  of  the  coal,  not  to  simkI  over  one-tenth  in  brand, 
the  brands  not  to  exceed  eighteen  inches;"  and  "to  deliver 
eighteen  hundred  bushtls  coal  per  day,  from  the  Ist  June  to 
the  ist  January,  provided  the  wood  can  be  cut,  each  bushel 
to  contain  twenty-seven  hundred  inches."     It  was  stipulated 
that  the  plaintiffs  were  "to  be  charged  with  all  money  ad- 
vanced for  the  benefit  of  the  colliery ;  and  the  coal  to  be  cred- 
ited to  their  account,  at  the  mte  of  six  cent  per  bushel  when 
they  send  it  in;  the  coal  to  be  received  in  the  basket  attt 
hearth." 

By  the  "hearth,"  as  explained  by  the  evidence,  was  mes 
the  hearth  of  the  [)its;  the  furnace  bank,  where  the  coal ' 
to  he  measured,  was  at  defendant's  iron  works.    It  was  pre 
that  the  hauling  was  to  be  done  by  defendant,  but  wh 
be  done,  did  not  appear,  further  than  can  be  collecteil 
the  terms  above  quoted  from  the  within  contract.     The 
tions  made  before  us,  in  the  argument,  were,  how  is  tl 
tract,  in  so  far  as  it  bears  u|)on  that  {)oint  to  be  cor 
and  what  consequences  flow  from  such  construction. 
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»  _ 

plaintiffi  ooDtend  that  the  defendant  was  bound  to 
9  fast  as  the  coal  was  drawn  from  the  pits,  up  to  eight 
sd  bushels  per  day^  the  quantity  which  they  stipulated 
ver.  They  say  they  were  forced  to  abandon  the  oon- 
ind  thereby  sustained  damage,  because  the  defendant 
not  haul  at  that  rate,  wheu  pits  were  ready  for  the 
3  of  drawing. 

denoe  was  submitted,  on  the  trial,  to  the  effect  that  about 
r-eight  hundred  bushels  were  destroyed  by  reason  of  not 
hauled  in  time;  that  when  coal  stands  a  week  after  it  is 
For  drawing,  each  kiln  will  lose  one  hundred  bushels  per 
;liat  if  drawn  and  exposed  to  the  weather,  it  will  remain 
aatable  only  a  few  days,  will  commence  to  lose  after  four 
)  days,  lose  constantly,  and  become  worthless;  and  that 
plaintiffs  withdrew  from  the  work,  they  had  several 
burning  and  several  ready  to  draw, 
i  contract,  takei)  all  together,  contemplates  continuous 
oration  between  the  parties  in  executing  its  terms.  In- 
h  as  the  coal  was  to  be  measured  at  the  furnace  bank, 
Pendant  was  bound  not  to  suffer  any  delay  in  transport- 
thither  that  would  be  necessarily  injurious  to  the  plain- 
But  it  is  clear  that  so  long  as  the  ])laiutiffs  were  over- 
)y  cash  advances  which  the  defendant  had  made  to  them, 
the  coal  which  they  had  drawn  from  the  pits  and  made 
for  "  4;he  basket,"  they  were  not  injured.  As  the  coal 
0  be  received  at  the  hearth,  in  the  basket,  and  so 
each  day,  the  loss  to  it  by  weather,  after  preparation  for 
isket,  at  that  rate,  would  be  the  defendant's  loss.  The 
itk  had  a  right  to  proceed  upon  that  theory,  and  ought 
lave  proceeded.  The  stipulation  for  measurement  at  the 
«  banks,  rather  than  at  the  hearth,  was  most  probably  for 
fendant's  benefit.  It  was  not  material  to  the  plaintifis 
it  was  measured.  The  basket,  as  the  evidence  shows,  con- 
about  two  bushels.  It  might  have  been  used  to  meas- 
e  quantity  of  each  day's  supply,  as  though  the  defendant 
Ben  there  to  receive  it.  If  any  special  expense  had  been 
at  to  this  mode  of  measurement^  the  same  would  have 
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ien  chargeahle  to  defendant,  but  it  does  not  appear  that  si 

ould  have  been  the  ease.     There  was  no  question  of  roo^ 
3r  storage,  as  tlie  pits  were  in  the  woods. 

Wlien  the  plaintiffs  abandoned  tlie  work  they  had  quiteaoo: 
siderable  sum  of  money  whieh  the  defendant  had  advanced 
them  in  excess  of  all  the  coal  they  had  drawn.     It  waseno 
to  pay  for  all  the  coal  left  in  the  pits  and  for  some  wood 
other  property  lefl,  the  benefit  of  which  the  defendant  got  ^^oj 
taking  possession.     Over  and  above  all  these  items,  there  ^f^^u 
a  balance  of  between  $500  00  and  $600  00,  for  which  ^J^e 
verdict  in  the  present  case  was  rendered.     The  only  possi  bJe 
doubt  as  to  the  venlict,  is  whether  it  should  not  be  reduces}  to 
the  extent  of  the  value  of  the  coal  lost  by  reason  of  delay  to 
haul ;  that  is  twenty -eight  hundre<l  bushels  at  six  oentn  per 
bushel,  $168  00.     It  does  not  ap{)ear  clearly  from  the  evi- 
dence whether  that  loss  occurre<I  on  coal  <lrawn  or  undrairn. 
We  rather  think  the  latter  is  true,  and  therefore,  that  it  wbb 
properly  disallowed  by  the  jury. 

Judgment  affirmed. 


The  Brunswick  and  Albany  Railroad  Company,  plain- 
tiff in  error,  vs.  A.  D.  Gale,  defendant  in  error. 

■ 

A  railroad  comi)any  is  bound  to  exercise  extraordinary  diligence  for  the  J*®" 
tection  of  passengers;  but  this  done,  it  is  not  liable  for  injuries  susUinei 

Railroads.    Diligence.     Before  Judge  Hall.    Wortb  Su- 
perior Ci>urt.     October  Term,  1875. 

Reported  in  the  decision. 

Warren  &  Hobbs,  for  plaintiff  in  error. 

D.  H.  Pope,  for  defendant. 
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ly  Chief  Justice. 

iitiff  bFought  his  action  against  tiie  defendant  to 
uages  for  alleged  injuries  sustained  by  him  as  a 
»n  its  railroad,  causeil  by  liie  allege<l  careless  and 
)nduct  of  the  defendant's  agents.  On  the  trial  of 
B  jury,  under  the  charge  of  the  court,  found  a  ver- 
)r  of  the  plaintiff  for  $2,000  00.  The  defendant 
;ion  for  a  new  trial  on  the  several  grounds  therein 
hich  was  overruled  by  the  court,  and  the  defend- 
d.  I  ^ 

rs  from  the  evidence  in  the  record  that  the  in- 
lined  of  was  caused  by  the  car  of  the  defendant 
>vn  off  its  railroad  track,  in  which  the  plaintiff 
nger;  that  the  train  was  on  scheclule  time  when 
t  occurred,  and  was  running  about  fifteen  miles 
wn  grade ;  that  it  was  in  the  night,  and  in  turn- 
curve  in  the  road,  the  train  ran  over  a  large  bull 
k  and  was  thrown  off;  that  the  head-light,  owing 
3  in  the  road,  did  not  enable  the  engineer  to  see 
the  track  in  time  to  stop  the  train  so  as  to  prevent 
t;  that  as  soon  as  the  engineer  saw  the  bull  on  the 
t  on  brakes  and  endeavored  to  stop  the  train,  but 
to  do  so.  The  plaintiff  did  not  hear  the  whistle 
b  on  brakes,  though  at  the  time  he  was  in  the  pas- 
engjiged  in  a  lively  conver»sation  with  other  i)ei> 
i  and  the  plaintiff  testified  that  a  short  time  l)efore 
ey  were  at  Vahlosta,  on  the  track  of  the  Atlantic 
Railroad,  at  night,  and  looked  to  see  how  far  an 
1  be  seen  on  the  track  in  front  of  the  head-light  of 
and  could  see  for  two  or  three  hundred  yards  very 
he  defendant,  as  a  carrier  of  passengers,  was  bound 
ercised  extraordinary  diligence  in  behalf  of  itself 
nts  for  the  protection  of  the  lives  and  persons  of  its 
but  was  not  liable  for  the  injury  done  to  the  plain- 
ving  used  such  diligence:  Co<le, section  2067.  When 
or  proved  that  he  was  injured  as  a  passenger  on  the 
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defendant's  road,  the  presumption  of  the  law  was  against  t 
defendant  that  he  had  been  so  injured  by  its  negligence,  or  tl: 
of  its  agents,  and  it  was  incumbent  on  the  defendant'  toi 
but  that  legal  presumption  by  evidence  tiiat  it  exercised  € 
traordinary  diligence  to  prevent  the  accident  which  caus 
the  injury  to  the  plaintiff;  that  is  to  say,  that  it  exercifi 
that  extreme  care  and  caution  which  prudent  and  thougl 
ful  persons  use  in  securing  and  preserving  their  own  pre 
erty.  These  principles  of  law  the  court  gave  in  charge 
the  jury,  and  the  question  is,  whether  the  verdict,  ur^< 
the  evidencQ,  was  not  contrary  to  the  charge  of  the  cou 
and  therefore  contrary  to  law.  Assuming  that  the  oou 
charged  the  jury  correctly  as  to  the'  law,  what  is  there  in  t] 
evidence  contained  in  the  record,  which  impeaches  or  contn 
diets  the  testimony  of  the  four  witnesses  who  'state  that  tl] 
accident  was  unavoidable,  and  could  not  have  been  prevente 
by  the  exercise  of  extraordinary  diligence  on  the  |)art  of  tb 
defendant,  under  the  circumstances  connected  with  the  injur 
of  which  the  plaintiff  complains.  If  the  four  witnesses  wb* 
testified  for  the  defendant  swore  the  truth  (and  their  testi 
mony  is  not  impeached  or  contradicted,)  then  the  accident  wa 
unavoidable,  and  rebutted  the  legal  presumption  of  any  nep 
ligeuce  on  the  part  of  the  defendant,  either  slight  or  other 
wise,  and  therefore  the  defendant  was  not  liable,  under  tin 
law,  to  the  plaintiff  for  the  injury  complained  of.  Theevi 
dence  of  the  four  unimpeached  and  uncontradicted  witnesae 
for  the  defendant  is,  that  owing  to  the  curve  in  the  road,  tb 
engineer  could  not  have  seen  the  bull  on  the  track  of  tb 
road  in  time  to  have  stopped  the  train,  so  as  to  have  avoide 
the  accident.  The  statement  of  the  plaintiff  that  the  eng^ 
neer  said  that  he  thought  the  engine  would  have  knocked  tl 
bull  off  the  track,  does  not  disprove  the  truth  of  the  stat 
ment  that  the  accident  was  unavoidable.  Nor  does  the  stat 
ment  of  Pope  and  the  plaintiff,  as  to  their  observations 
Valdosta,  on  the  Atlantic  and  Gulf  road,  aflTect  the  question 
to  the  liability  of  the  defendant  at  the  time  of  the  aocide 
complained  of  on  its  road,  even  if  that  testimony  was  1^ 
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nissible,  bad  it  been  objected  to  at  the  trial.  If  the  acci- 
it  which  caused  the  injury  to  the  plaintifT,  could  not  have 
?T]  prevented  by  the  exercise  of  extraordinary  diligence  on 
^  |>art  of  the  defendant,  tiien  it  is  not  liable  therefor  under  the 
iVy  and  inasmuch  as  four  unimpeached  and  uncontradicted 
itnesses  swear  that  the  accident  was  unavoidable,  and  their 
Btimony  being  corroborated  by  the  facts  and  circumstances 
mnectcd  with  the  transaction,  tlie  verdict  was  contrary  to 
iw,  the  legal  presumption  of  negligence  on  the  part  of  the 
lefendant  having  been  rebutted  by  unimpeached  and  uncon- 
nidicted  evidence  as  disclosed  in  the  record.  Besides,  there 
B  evideuce  of  witnesses  who  were  present  at  the  time  the  ac- 
^dent  occnrreil,  who  state  that  the  pliantifi*  did  not  then  ap- 
t^r  to  Ite  hurt  much,  and  one  witness  states  that  he  then 
8»id  that  those  in  charge  of  the  train  had  acted  nobly. 
l«t  the  judgment  of  the  court  below  be  reversed. 


Elijah  E.  Jones,  plaintiff  in  error,  v«.  Charles  G.  Janes^ 
administrator,  defendant  in  error. 

On  land  conveyed  in  1870,  the  vendor,  or  one  holding  the  notes  given  for  the 
?irchase  money,  has  no  lien  for  payment ;  nor,  after  death  of  the  vendee, 
"*ssuch  creditor  any  priority  of  payment,  out  of  the  laud  or  its  proceeds, 
over  other  creditors  by  promissory  notes,  etc. 

Vendor  and  purchaser.   Lien.    Distribution.  Before  Judge 

WSDERwooD.  Polk  County.   At  Chambers.    December  24th, 
1875. 

Sported  in  the  opinion. 

WoppoRD  &  Milner,  for  plaintiff  in  error. 

^  6.  Janes,  by  brief,  for  defendant. 

Blpjcklby,  Judge. 

This  bill  was  by  the  bearer  of  certain  notes  given  for  the 
P>^ase  money  of  land,  in  1870,  against  the  administrator 
w  the  vendee.    The  injunction  prayed  for  and  i*efused,  was 
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to  restrain  tin*  administrator  from  selling  the  land  for  the  pi 
pose  of  paying  debts  generally,  an<l  until  a  judgment  eould 
obtained  against  him  in  a  pending  suit  on  the  notes.     The 
asserts  a  lien  upon  the  land,  and  denies  the  right  of  oti 
creditors  to  share  in  it  as  a  fund  for  the  payment  of  debts, 
til  the  purchase  money  is  all  discharged. 

It  is  not  pretended  that  the  land  was  not  conveyed  to 
ven<lec  bv  alitsolute  deed.     The  vendor's  lien  was  aboIisL 
by  the  Co<le,  and  this  transaction  was  long  after  the  Coile  'V^--y 
adopted.     If,  therefore,  this  bill  were  by  the  vendor, or  ir  t:lie 
bearer  of  the  notes  lx»  admittefl  to  have  all  the  vendor's  rigli  t?^ 
no  lien  eould  be  recognized  as  existing  by  implication  of  /air. 
And  none  is  alleged  as  existing  through  express  contract,   Ly 
mortgage  or  otherwise. 

The  bill  fails  to  disclose  any  legal  or  equitable  right  to  pri- 
ority in  the  distribution  of  any  of  the  assets  of  the  intestate's 
estate.  This  debt  takes  rank,  not  by  its  consideration,  l>"^ 
simply  by  the  form  in  which  the  intestate  left  it — that  of 
promissory  notes:  Code,  sections  1997,  2533. 

Judgment  aflSrmeil. 


John  M.  Johnsox  ei  al.y  plaintiffs  in  error,  vs.  WycheS. 
Jackson,  administrator,  et  al.,  defendants  in  error. 

[Jackson,  Judge,  being  related  to  the  parties  plaintiiT  in  error,  did  not  preside] 

1.  If  foreign  executors  or  a<lministrators  conic  within  the  jurisdictional  Hnits 
of  this  state  they  arc  lia])le  to  be  sued  here  by  creditors,  ortobcbronpi* 
to  an  account  by  legatees  or  distributees. 

2.  The  assets  of  the  deceased  should  be  applied  to  the  pajnnent  of  debts,* 
be  distrilmted  amongst  the  next  of  kin,  by  the  courts  of  this  state,  accori* 
ing  to  the  law  of  the  state  where  siwh  representatives  were  ai)poinW' 
This  i>  the  comity  of  states  as  recognized  by  the  9th  section  of  the  Code. 
By  Waunkr.  Chief  Justice. 

3.  If  an  administrator,  a])i>ointed  in  Alabama,  together  with  the  sccnritiesc* 
his  bond,  become  residents  of  this  state,  they  are  liable  to  be  sued  hcrec* 
a  decree  rendered  in  this  state  on  a  bill  filed  by  the  distributees  forunc* 
count  and  settlement.     By  the  court. 
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dministrators  and  executors.  Jurisdiction.  Bonds.  Venue, 
iity.  Before  Judge  Buchanan.  Troup  Sui>erior  Court- 
ember  Term,  1875. 

^e{)orted  in  the  decision. 

»  H.  Bioham;  Jackson  &  Lumpkin,  for  plaintiffs  in 
r. 

\  M.  LoNGLEY,  for  defendants. 

Vauner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs  as  the  heirs 
I  distributees  of  H.  T.  Erwin,  deceased,  against  Wyche  S. 
skson,  administrator  of  said  £rwin,  and  iiis  securities  on 
•  administration  bond,  in  the  county  of  Troup,  all  the  de- 
»daiit9  being  alleged  to  be  of  said  county,  except  Jones,  who 
alleged  to  be  of  tiie  county  of  Biiker  in  this  state.  The 
^inliffs  allege  in  their  declaration  that  Jackson  was  appoint- 
administrator  on  Erwin's  estate  by  the  probate  court  of 
^ambers  county,  in  the  state  of  Alabama,  in  the  year  1859, 
d  then  and  there  the  def^dants  executed  the  bond  sued  on, 
'^ditioned  for  the  faithful  performance  of  his  duty  as  such 
tninistrator.  The  plaintiffs  also  allege  that  as  such  admin- 
>^tor  he  possessed  hiyuself  of  the  estate  of  said  Erwin  of 
e  value  of  $75,000  00,  and  has  wasted  and  appropriated  the 
(He  to  his  own  use.  The  plaintiffs  also  allege  that  they 
ought  suit  in  the  superior  court  of  Troup  county  against 
id  Jackson,  as  administrator  aforesaid,  for  an  account  and 
ttlement,  and  obtained  a  decree  against  him  for  the  sum  of 
1|596  95,  besides  interest  and  costs,  in  that  court ;  that  no 
lit  of  said  decree  has  been  naid;  that  2i  fieri  facias  has  been 
^Qed  thereon,  and  a  return  of  nulla  bona  has  been  made 
ereon  by  the  sheriff  of  Troup  county;  all  of  which  the 
aintifls  allege  as  a  breach  of  his  bond,  and  now  seek  to  re- 
vet the  amount  of  said  decree  from  the  defendant  and  his 
nritiee  on  his  aforesaid  administration  bond.    The  defend- 
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ants  demurred  to  the  plaintifT's  declaration,  and  made  a  mom 
tion  to  dismiss  the  plaintiffs'  action  on  the  ground  that  tl^ 
superior  court  of  Troup  county  had  no  jurisdiction  of  tH 
case,  whicli  demurrer  and  motion  tlie  court  sustained,  and  tW 
plaintiffs  excepted. 

There  was  no  point  made  that  the  defendants  liad  not  b^^ 
regularly  served  with  process  as  required  by  the  laws  of  thi 
state. 

1.  The  question  madt}  and  insisted  on  here  was,  that  the 
court  had  no  jurisdiction  of  the  case  because  the  adminisfra* 
tor  had  been  appointed  by  the  probate  court  of  the  state  of 
Alabama,  and  that  the  bond  sued  on  had  been  taken  by  that 
court  in  that  state,  and  must  be  sued  on  there,  and  could  not  be 
sued  on  in  tiie  courts  of  this  state,  although  the  defendants 
might  be  |)ersonally  liable  to  be  sued  here.     Whatever  maf 
have  been  the  decisions  of  the  other  courts  in  relation  to  the 
question  of  jurisdiction  in  this  class  of  cases,  (and  it  is  conoeded 
they  are  conflicting,)  still,  if  it  was  an  original  question  in 
this  court,  I  should  hold  that  it  was  controlled  by  the  consti- 
tution and  laws  of  this  state,  so  far  as  our  own  courts  are  coin 
oemed.     By  the  constitution,  the  superior  courts  of  this  state 
have  jurisdiction  of  all  civil  cases,  except  as  therein  otbe^ 
wise  provided.     The  sovereignty  and  jurisdiction  of  the  statef 
and  the  laws  thereof,  extend  to  all  persons  while  within  its  liin* 
its,  whether  as  citizens,  denizens  or  temporary  sojourners:  Codej 
section  21.     A  citizen  of  another  state  passing  through  tm> 
state  may  be  sued  in  any  county  thereof  in  which  he  may 
happen  to  be  at  the  time  when  sued:  Code,  section  3416* 
The  provisions  of  the  law  are  general  and  inolude  execatoH 
and  administrators  as  well  as  all  other  i)ersons ;  there  is  DO 
excef>tion  made  in  favor  of  executors  and  administrators,  tf 
securities  on  their  bonds.     If  th^  come  within  the  juriadie- 
tional  limits  of  the  state,  they  may  be  sued  in  any  ooantyiB 
the  state  in  which  they  may  happen  to  be  at  the  time  whtf 
sued.     The  policy  of  the  state  is  to  furnish   her  own  peopll 
with  a  remedy  to  recover  their  rights  in  her  own  oonrlBi  inth^ 
out  compelling  them  to  go  into  a  foreign  jurisdictioa  tooii^ 
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I  their  lawful  and  just  claims.    These  principles  were  fully 
>gi]ize(I  by  this  court  in  Maxwell  vs.  Set/mour,  Fannin  & 
npany,  30  Georgia  Reports^  440,  in  wiiicii  it  was  held  that 
persons  within  the  limits  of  a  government,  wiiether  tlieir 
ideuce  be  deemed  permanent  or  temporary,  are  to  be  deemed 
far  citizens  or  subjects  thereof,  as  that  the  right  of  juris- 
ction,  civil  and  criminal,  will  attach  to  such  persons. 
2.  When  a  foreign  executor  or  administrator  is  sued  in  the 
»urts  of  this  state,  the  nature  and  extent  of  his  liability  will 
epend  upon  the  laws  of  the  state  or  country  where  he  de- 
lved his  authority  to  administer  the  assets  of  tiie  dccedeut. 
I^he  assets  of  the  deceased  should  be  applied  in  the  payment 
>f  debts,  or  be  distributed  among  the  next  of  kin,  by  our 
>wn  courts,  according  to  the  law  of  that  state  or  country,  in 
^hesame  manner  as  if  the  executor  or  administrator  had  been 
^^I  aad  called  on  to  account  in  the  courts  of  that  state  or 
'Wintry,  and  that  is  the  comity  of  states  as  recognizc<l  by  the 
8A  section  of  the  Code.     Why  should  the  distributees  of  the 
^^oeased,  who  are  citizens  of  this  state,  be  compelled  to  go 
^Qto  the  foreign  state  of  Alabama  to  obtain  their  rights,  when 
^courts  of  this  state  can  afford  them  the  same  redress,  as 
^lie  courts  of  that  state?     Should  the  courts  of  this  state  pre- 
^me  that  the  courts  of  Alabama  are  more  competent  to  ad- 
minister the  law  applicable  to  the  case,  and  send  Ihe  plaintiffs 
^We  for  that  reason?     When  a  foreign  executor  or  adminis- 
^tor  comes  within  the  jurisdictional  limits  of  this  state,  he 
'lyin  my  judgment,  liable  to  be  sued  here  by  the  distributees 
^f  the  estate  which  he  represents,  and  to  be  made  liable  to  the 
^uoe  extent  as  he  would  be  liable  according  to  the  laws  of 
Um  state  in  which  he  was  appointed,  and  not  otherwise.     In 
^iiat  I  have  said,  I  have  only  expressed  my  individual  opin- 
(OD,  and  not  that  of  the  coui^. 

3.  But  assuming  the  general  rule  to  be,  that  an  executor  or 
idiniQistrator  cannot  be  sued  out  of  the  state  in  which  he 
RB  appointed,  the  special  facts  of  this  case,  in  our  judgment, 
ike  it  oat  of  that  general  rule.  It  appears  from  the  allega- 
ioiu  in  the  plaintiff's  declaration,  that  Jackson,  the  adminia-^ 
Vol.  lvi.  aa. 
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trator^  has  been  sued  by  tlicplniiitiflfs  and  called  on  to  aoooii 
in  that  capacity,  in  the  superior  court  of  tins  state,  and  a  c 
cree  rendered  against  him  establishing  the  fact  that  he  \ 
Avasted  and  appropriated  (o  liis  own  use  the  assets  of  his  i 
testate's  estate,  to  tlie  amount  of  $1,596  95.  The  plaint! 
also  allege  that  the  defendants  are  all  residents  of  this  ata 
The  2034th  section  of  the  Revise<I  Code  of  Alal)ama  decla 
that  '*  any  l>ond  given  by  exei^utors  or  administrators,  as  sci 
may  be  sued  or  proceeded  on  in  the  name  of  any  party  i 
grieved,  until  the  whole  penalty  is  exhausted.'^  The  pla/ 
tiffs  have  been  aggrieved  as  they  allege  by  a  breacli  of  the  a- 
ministrator's  bond,  and  seek  their  remedy  thereon  against  tl 
detendants,  who  are  alleged  to  be  residents  here,  in  the  cout 
of  tliis  state.  The  3250ih  section  of  our  Code  declares  tli 
for  every  right  there  shall  be  a  remedy,  and  every  court  li» 
ing  jurisdiction  of  the  one,  may,  if  necessary,  frame  theoth* 
That  the  plaintiffs  have  a  right  to  recover  against  thedefen 
ants,  according  to  the  allegations  in  their  declaration,  iu  soi 
court,  is  indisputably  true.  They  cannot  sue  thedefeuda^ 
in  Alabama  for  the  simple  reason,  as  it  appears  on  the  face 
the  plaintiffs'  declanitiou,  that  they  are  not  there  to  be  sue 
but  are  residents  in  this  state  where  they  are  sued.  It  «n 
suggested  on  the  argument,  that  to  allow  the  defendants  to  I 
sued  in  this  State  and  a  reccn^ery  had  against  them  here,woui 
have  the  effect  to  withdraw  the  assets  of  the  estate  from  tl 
state  of  Alabama,  and  defeat  the  claims  of  creditors  tber 
The  reply  to  thut  suggestion  is,  that  the  plaint  ills,  as  distrita 
tees,  wouhl  not  be  entitled  to  recover  in  the  courts  of  this  sla 
any  more  ^han  they  would  in  the  courts  of  Alabama,  until « 
the  intestate's  dfbts  were  paid,  and  the  decree  rendered  again 
him,  as  set  forth  in  the  plaintiffs'  declaration,  established  tl 
fact,  so  far  as  the  administrator  himself  is  concerned,  thatl 
has  wasted  and  appropriated  to  his  own  use  the  sum  of  $1,5^ 
95  after  the  payment  of  his  intestate's  debts,  which  araott' 
the  plaintiffs  are  now  seeking  to  recover  from  the  administn 
tor  and  his  securities  on  his  administration  bond,  in  the  ooV 
of  this  state,  of  which  the  defendants  are  residents,  as  appa 
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a   t^lie  face  of  the  plaintiffs'  declaration,  and  which  was  de- 
:ivic;x^1  to  for  want  of  jurisdiction.     It  appears  on  the  face  of 
;Vie   plaintiiFs'  declaration,  that  the  administrator  and  his  se- 
curities  were  within  the  jurisdiction  of  this  state,  ami  that  the 
administrator  has  in  his  own  pocket,  or  is  presumed  to  have, 
the  sum  of  $1,596  95,  belonging  to  said  estate,  which  he  has 
wastcMl  and  appropriated  to  his  own  use,  and  to  which   tiie 
plain tifis  are  entitled  as  distributees  of  the  deceased  intestate. 
In  ourjudgment,  the  court  erred  in  sustaining  the  defendants' 
demurrer  for  want  of  jurisdiction  of  the  court  ami  in  dismiss- 
ing the  plaintiffs'  action. 
Let  the  judgment  of  the  court  below  be  reversed. 


The  Savannah  and  Chakleston  Railroad  Company, 
Plaintiff  in  error,  vs.  Daniel  Callahan  et  al.^  surviving 
partners,  defendnnts  in  error. 

1.  The  contract  price  of  the  whole  work  was  5475, ooo  oo  in  bontls ;  not  the 

*6P^ate  amount  of  the  estimates,  either  in  cash  or  in  bonds  at  the  agreed 
rate. 

2.  The  estimate  cash  prices  of  the  work  in  detail,  and  the  agreed  rate  at 
which  bonds  were  to  be  counted  when  advanced  on  the  estimates,  were 
''®*»  provisional,  and  were  intended  for  use  in  the  temporary  monthly  set- 
Hements  only.  As  the  estimates  were  not  to  be  the  ultimate  measure  of 
conipcQKation,  so  the  agreed  rate  for  the  bonds  was  not  to  be  the  ultimate 
ncMure  of  their  value. 

3-  For  default  in  paying  bonds,  the  measure  of  recovery  is  the  actual  value  of 
ftc  bonds  when  they  ought  to  have  been  paid,  with  interest  thereon. 

4-  The  stipulation  in  the  contract  for  retaining  ten  per  cent,  of  the  cash  esti- 
■•*»  until  the  completion  of  the  work,  provided  that  not  more  than 
fcSrOOO  00  in  bonds  at  par  should  be  retained  as  security,  and  in  case  of  fail- 
ore  by  the  contractors  to  execute  the  terms  of  the  instrument,  then  the 
•nount  so  retained  to  be  forfeited  to  the  company,  is  in  the  nature  of  pen- 
iky  and  not  stipulated  damages.     At  all  events,  time  is  not  so  clearly  of 
Ae  essence  of  the  contract  as  that  the  forfeiture  of  the  whole  sum  would 
fcllow  solely  because  the  work  was  not  completed  by  the  last  day  fixed  in 
tbe  covenant,  though  it  was  completed  in  about  one  hundred  days  there- 
after, and  accepted  by  the  company.     This  construction  is  favored  by  the 
Ad  Chat  a  put  of  the  work  was  to  be  finished  by  one  time  and  the  balance 
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)y  another ;  and,  moreover,  the  contract  contained  a  general  safeguard 
the  element  of  time,  which  the  company  voluntarily  failed  to  make  use 
namely,  a  power  in  the  chief  engineer,  in  case  the  work  should  not  \^ 

prosecuted  with  proper  diligence,  so  as  to  insure  its  completion  at  the  t^fi^zzie 
specified,  to  put  on  an  additional  force  at  the  expense  of  the  contractor— >y^ . 
See  5/  Georgia  ReportSf  ^48, 
y   As  the  record  contains  no  sufficient  evidence  of  the  actual  value  of       tlie 
bonds  at  the  time  or  times  of  default  in  making  payment,  the  judgmei^*^  re* 
fusing  a  new  trial  is  reversed  on  terms. 

Contracts.     Time.     Damages.     Before  Judge  Tompe.xm^& 
Ciiatham  Superior  Court.     May  Term,  1875. 

Callahan  and  Drane,  as  surviving  partners  of  the  firm  ^f 
McDowell,  Callahan  <&  Company,  sued  the  Savannali  tM:^^ 
Charleston  Railroad  Company  on  an  account.  Their  dema^^^ 
was  set  out  in  diflferent  forms  in  as  many  different  bills  ^ 
particulars,  but  may  be  briefly  stated  as  follows: 

1.  For  balance  due  on  a  contract  to  reconstruct  a  part  of  the 
Savannah  and  Charleston  Railroad  for  the  Bxed  amount  of 
$475,000  00  in  bonds  of  the  company,  of  which  5430,000  00 
had  been  paid,  leaving  unp<iid  $45,000  00  in  bonds,  which,  re- 
duced to  currency  at  eighty  cents  in  the  dollar,  amounted  to  .  #36,000  - 

2.  For  extra  work  not  included  in  the  contract, 6,336         -^" 

3.  For  interest  accruing  on  an  account  current  between  the  par- 
lies,   14.000     ^^^ 

Total, 156,336     -3* 

The  substance  of  the  plea  was  as  follows: 

The   work  done   and    materials  furnished   were  under    < 
written  contract  made  on  May  10,  1869.     The  agreement  o* 
McDowell  <&  Callahan  was  to  do  the  work  and  furnish  tb6 
material    specified   by  January   Ist,   1870,  which  time  Wis 
afterwards  changed  by  consent  of  both  parties  to  Deoem* 
ber  Ist,  1869.     They  were  to  be  paid  at  different  rates  of 
compensation  for  the  various  classes  of  work  and  materi«b 
provided  for.     The  company  agreed  to  pay  the  contractor 
U{>on  and  according  to  monthly  estimates  of  the  work  done 
and  materials  furnished,  to  be  made  by  the  engineer  of  tbc 
company  at  the  rates  specified,  in  the  following  manner,  vii: 
Ninety  per  centum  of  the  amount  of  each  monthly  estintf^ 
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paid  in  certain  bonds  of  the  company,  which  the  con- 
?t;or8  were  to  receive  at  the  vahiation  of  eighty  cents  in  the 
lar;  and  the  remaining  ten  per  oent.  of  the  amonnt  of 
fi  monthly  estimate,  in  bonds,  to  be  reservec]  by  the  com- 
ijr  as  security  for  the  performance  of  the  contract,  until 
Vk  reservation  should  amount  to  $25,000  00  in  bonds. 
is  reservation  of  $25,000  00  in  bonds  was  to  be  finally 
ivere<l  to  the  contractors  upon  the  performance  of  their 
t  of  the  contract  by  the  time  and  in  the  manner  specified ; 
b  to  be  retained  by  the  company  as  stipulated  damages  in 
^  event  that  the  contractors  should  fail  to  perform  by  the 
tie  and  in  the  manner  specified.  The  company  agreed,  if 
B  contractors  would  finish  by  the  time  and  in  the  manner 
ecifie^l,  to  pay  them,  over  and  above  the  aggregate  of  the 
onthly  estimates,  as  much  more  in  bonds  as  would  make  up 
^e  round  sum  of  $475,000  00  in  bonds. 
The  contractors  did  not  complete  their  contract  by  Decem- 
^^  Ist,  1869,  and  not  until  March  11th,  1870;  and  thus,  as 
^^  contingency  had  not  happened  in  which  alone  the  compa- 
ny had  agreed  to  pay  more  than  the  aggregate  of  the  monthly 
fititnates,  it  not  only  never  came  under  any  duty  to  pay  more, 
'^ut  was  entitled  to  retani  the  reserve  of  $25,000  00,  as  stipu- 
l^ited  damages.  The  aggregate  of  the  monthly  estiinaies,  ex- 
P'^asedin  bonds,  was  $462,625  14;  and  this  was  the  value  of 
**l  the  work  done  and  materials  furnished  by  the  contractors, 
•t  the  prices  fixed  by  the  contract.  The  company  paid  the 
^ntractors  $430,000  00  in  bonds,  and  retained  the  reserved 
wjOOO  00,  leaving  unpaid  when  the  work  was  completed 
17,825  14  in'bonds;  equal,  in  currency  at  the  market  value 
(seventy  cents)  of  the  bonds  at  that  time,  to  $5,337  60. 

The  answer  wholly  denied  the  claim  for  extra  work  ;  it  also 
^ied  the  claim  for  $14,000  00  for  interest,  as  stated  in  the 
P^tioo,  but  admitted  a  debt  of  $2,101  19  on  that  account. 
^xA  thus  the  whole  amount  in  currency  which  the  company 
■dmitted  to  be  due  was  $7,438  79. 

The  contract,  which  was  the  basis  of  this  action,  contained 
k  following  material  stipulations:  '^In  consideration  of  the 
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payments  and  covenants  hereinafter  mentione<l,  the  said  \ 
Dowell  &,  Callalian,  party  of  the  second  part,  agree  8 
promise  to  furnish  all  necessary  material,  and  to  construct 
a  substantial  and  workmanlike  manner,  and  to  the  satisf 
tion  and  aixviptance  of  the  engineer  of  the  said  railroad  com  pa: 
all  that  portion  of  the  railroad  com[>any's  road  from  the  \iv 
end  of  Coosawhatchie  trestle  to  its  junction  with  the  Cent 
llailn>ad  of  Georgia. 

This  work  consists  of  about  forty-one  (41)  miles,  includ 
turn-outs,  of  clearing,  grading,  and   track-laying,  supply- 
ninety  thousand  (90,000)  cross-ties,  etc.,  etc. 

"  Conditions. — Messrs.  McDowell  &  Callahan  agree,  n 
on  the  execution  of  this  instrument,  to  commence  the  wo 
at  once  at  Coosawhatchie  and  Savannah  trestle  and  bridge,  ^ 
open  the  road  to  the  Savannah  river  by  the  first  of  Octol^ 
eighteen  hundred  and  sixty-nine,  and  to  the  junction  wi 
Central  Riilroad  of  Georgia  by  the  first  of  January,  eights 
hundred  and  seventy." 

♦  i^  *  *  *  *  4E 

''It  is  mutually  covenanted  that  monthly  estimates  of  t 
work  done  by  said  McDowell  <&  Callahan  shall  be  made 
the  engineer  of  the  company  on  or  about  the  first  of  each  ai 
every  month,  beginning  fii'st  of  July,  1869,  ninety  (90)  p 
cent,  of  which  will  be  paid  the  contractors  in  the  seven  p< 
cent.  fii*st  mortgjige  bonds  of  the  company,  authorized  to  b 
issued  by  an  act  of  tiie  general  assembly  of  the  state  of  Sontl 
Carolina,  entitled  *An  act  to  enable  the  Savannah  &  Charlefl 
ton  liailroa<l  Company  to  complete  their  road,'  passed  onth 
second  day  of  March,  A.  D.,  eighteen  hundred  and  sixty 
nine,  at  eighty  (80)  cents  on  the  dollar,  and  ten  (10)  percent 
retained  until  the  completion  oT  the  contract;  yroniAei^ 
not  more  than  twenty-five  thousand  dollars  of  the  bonds  c 
the  company  at  par  shall  be  retaine<l  as  security  when  pa] 
ment  in  full  shall  be  made.  In  case  the  contractors  fail  1 
execute  the  terms  of  this  instrument,  then  this  amount  so  f 
tained  to  be  forfeited  to  the  company.     NeverthelesB,  il 
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uv^cleratoorl  that  the  iron  ruils,  chairs,  frogs,  and  Bpikes, 
y>^    I>»id  for  ill  full  upon  being  lauded  iu  Charleston  or 
vaiiiiah.? 

*^   ^nd  in  consideration  of  the  full  and  faithful  coniplet 
o^   a.11  work,  of  wliatevt»r  character,  between  Coo.sji\vhatc 
A'tici     the  Central  Railroad  junction,  iu  the  time  and  niani. 
0p«'c;ifie<l,  then  the  comjKiny  agn^es  to  pay  to  the  said  Messi 
VIoIDowell  &  Callahail  four  hundreii  and  seventy-five  thoui 
*»^^   ($475,000  00)  dollars  of  their  above-described  seven  [k 
<^xit.  first  mortgage  bonds,  issued  for  the  re-building  of  tliei 
rofid^  less  previous  (uiyments  made  to  said  McDowell  &  Cal- 
lahan." 

'*  It  is  further  mutually  agreed  by  and  l>etwocn  the  parties 

^  this  coniracty  that  should  the  party  of  the  first  part  fail  to 

c^niply  fully  and  severally  with  the  terms  and  conditions  of 

^■^18  instrument,  then  the  said  Messrs.  McDowell  &Oallahanf 

P^T'ty  of  the  second  {>art,  shall  be  exonerate*!  fully  and  freely, 

^  fur  as  they  are  oonccrne<I,  from  the  terms,  conditions  and 

^veniiiita  of  this  contract." 

The  jury  ibund  for  the  plaintiffs  as  follows: 
^lauce  <lue  in  bonds,  $45,000  00,  at  80  cents,... $36,000  00 

^-xtm  work  (for  detention,  engines,  etc.,) 400  00 

lutert-st  account, 2,101   19 

Interest  was  allowed  on  the  first  two  items,  from  March  11, 
*870,  (dale  of  completion  of  work,)  and  on-  last,  from  October 
'«,  1870. 

The  only  finding  questioned  here  is  the  first.     It  was  ad- 
'^'tted  that  the  work  was  well  done,  but  it  whs  not  finisheil  in 
^time  originally  or  subsequently  agreed  u|>on,  and  on  this 
•^unt  the  parties  were  at  variance, 
fhe  plaintiffs  contended  as  follows: 

l«it  That  they  were  relieved  from  their  obligation  to  finish 

^work  in  the  time  agreeil  u|H>n,  by  the  conduct  of  the  de- 

^Dt  in  permitting  the  work  to  go  on  without  objection 

^  the  ap|>ointed  time  had  expired;  by  continuing  aAer 

I  time  to  make  estimates  and  payments;  by  accepting  and 
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using  the  road  wlieii  finished;  by  failing  to  put  extra  lal 
on  the  road  when  notified  that  it  would  not  be  finished 
time  as  per  contract. 

2d.    That  if  wrong  in   this,  then  the  contract  price 
$475,000  00  in  bonds  and  not  $462,625  14  in  l>ond8;  t 
the  balance  due  is  $45,000  00  and  not  $32,625  14  in  bon 
that  the  $25,000  00  in  bonds,  which  was  to  be  retainecB^ 
security  wiien  payment  in  full  was  to  be  made,  was  a  pen 
and  not  liquidated  damages;  that  the  defendant  has  nei-^  hef 
recouped  its  damage  nor  filed  any  defense  setting  up  spec^ial 
damage  causeil  by  the  delay  in  time;  that  it  has  claimed    ^  he 
right  to  retain  the  $25,000  00  in  bonds  solely  upon  the  is^  ue 
timt  they  were  liquidated  damages. 

3d.  That  if  they  have  not  been  relieved  as  to  time,  and  if 
the  825,000  00  in  bonds  are  stipulated  damages,  then  ^  ^^ 
$25,000  00  in  l>onds  were  to  be  held  as  secnrity  when  p^^-J" 
ment  in  full  was  made  ;  that  payment  in  fnll  meant  thep^*-?' 
men t  of  $475,000  00  in  bonds  and  not  the  $462,62514  *° 
bonds,  and  if  the  damages  arc  to  be  retained,  they  must  ^ 
taken  from  the  balance  of  $45,000  00  and  not  from  the  h^^ 
ance  of  $32,625  14.  That  if  this  view  be  connect,  then 
would  be  still  due  $20,000  00  in  b<md8. 

The  position  of  defendant  is  fully  set  forth  in  the  abo 
synopsis  of  the  plea. 

The  evidence  did  not  show  the  value  of  the  l)onds  to 
paid,  at  the  time  or  times  of  default  on  the  part  of  defenda,  ^'^ 
in  making  payment. 

The  court  charged  the  jury  substantially  the  law  as  1».^". 
down  in   Jie  first  two  positions  of  plaintifis  and  refiised     *^ 
charge  to  the  contrary,  in  accordance  with  the  view  of  <i^ 
fendant. 

The  court  also  refused  to  charge  that  the  plaintifis  wei* 
entitled  to  recover  no  more  than  the  market  value  of  tl>* 
bonds  they  were  to  receive  when  the  work  was  finislted ;  bnf> 
on  the  contrary,  instructed  the  jury  that  the  value  of  the  lioU"* 
was  fixed  by  the  contract  at  eighty  cents  in  the  dollar,  anfl 
that  the  plaintifis  were    Mititied  to  recover  the  value  of  ^^^ 
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i>ond8  due  them  on  the  completion  of  the  work  at  this  per- 
3entage. 

A  motion  was  made  for  a  new  trial  on  account  of  error  in 
;1ie  charge  and  in  the  refusals  to  ciiarge,  and  l)ecause  the  ver- 
lict  was  contrary  to  the  law  and  the  evidence.  The  motion 
vas  overruled^  and  the  defendant  excepted. 

Jackson,  Lawton  &  Basingeb,  for  plaintiff  in  error. 
JIaktkidoe  &  Chisholm,  for  defendants. 

Sleckley,  Judge. 

1  y  %  3.  In  the  argument  here,  counsel  did  not  insist  on  an 

examination  of  the  errors  assigned  on  ihe  charge  of  the  court 

>r  on  the  court's  refusal  to  charge.     The  question  discussed 

Jvas  whether,  upon  the  evidence,  including  a  proper  construc- 

-lon   of  the  contract,  the  verdict  could  be  maintained.     We 

^lave  announced  our  views  very  fully  in  the  head-notes.     We 

»ave  no  doubt  that  the  contract  fixes  the  agreed  compensation 

fw  tlie  whole  work  at  $475,000  00  in  bonds.     No  final  esti- 

^^te  is  provided  for.     There  were  to  be  monthly  estimates 

^  the  work  progressed,  but  when  all  was  finished  then  pay- 

^^nt  was  to  be  completed  in  bonds,  deducting  those  previous- 

V  paid  on  the  estimates.     What  was  earned  after  the  last 

^^nthly  estimate  was  of  no  consequence,  and  no  provision 

^*8  pade  for  ascertaining  the  amount.     As  the  monthly  esti- 

^^tes  were  provisional,  so  was   the  agreed  value  at  which 

"^nds  were  to  be  counted  when  advanced  on  those  estimates. 

"nether  the  l)onds  were  worth  more  or  less  than  the  agreed 

'•^  was  quite  immaterial,  if  they  had  all  been  paid  when 

"He;  but  any  failure  to  pay  then  entitled  the  contractors  to  re- 

^^^  the  actual  value  of  the  bonds  which  ought  to  have  been 

Pwd,  together  with  interest. 

4.  There  is  more  difficulty  in  settling  the  true  construction 
<>f  the  contract  as  between  penalty  and  stipulated  damages, 
ooeh  questions  are  among  the  most,  vexed  in  the  law.  Not- 
viflntaodiDg  the  hundreds^  or  perhaps,  thousands  of  cases  to 
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\  found  on  the  subjict,  each  case  must  depend,  in  a  great ile- 
.*ee,  on  it.s  own  fuels;  and  we  think  the  facts  of  the  preseu 
ise  give  it  a  closer  alliance  with  penalty  than  with  stipulai 
iamajros:  11  How.,  461;  10  Mich.,  188;  9  CaL,  584;  3 
tJjirl).,  643;   1  :McMullen,  106;  2  Ala.,  425;  7  Pa.  St.,  47 
Under  the  conduct  of  other  authorities,  such  as  27  Eng. 
Sl  E.,  61,  it  might  not  be  ini|)0!!i.sil)lc  to  rule  differently  fro 
what  we  (h).  but  we  abide  by  our  deeper  and  better  conv 
tions,  influenced  somewhat  l>y  the  special  matters  to  which 
tentiou  is  <>alh'd  in  the  4lh  herd-note.     The  only  complain 
the  work  was,  that  it  was   not  iinishe<l   in   time.     It  was      ^^^ 
cepted,  and  the  benefit  of  it  was  taken   by  the  railroad  cc>  ^7;. 
paiiy.     The  action  is  in  the  stiitutory  form,  and  is  so  fiuii^ct/ 
that  the  rule  will  apply  to  it  which  gives  comi>en8:ition,  e\r^a 
where  there  has  been  a  failure  to  perf(»rm  strictly  the  terms   of 
the  (fontract:  Addison  on  Contracts,  447-8;   13  MetealfJ -i^i 
2  Smith's  Leading  Cases,  14 — Cutter  iv*.  Powell,  and  notes.     ^^ 
was  a  (picslion  for  the  jury  how  much  the  value  of  ihewox"^> 
a8com{)ared  with  tha  contract  price,  was  lessened  by  delay     ^^ 
completing  it;  and  it  was  also  for  them  to  determine  who  <y^^ 
casione<l  the  delay.  We  cannot  say  that  the  evidence  oa  th^^^ 
points  re([ui red  a  different  verdict  from  that  rendered. 

5.  The  verdict  is,  however,   unsupported   by  the  requital  ^^ 
evi<len<'e  as  to  the  value  of  the   bonds.     It  is  clear  (hat  t/'^ 
jury  counted  them  at  eighty  cents  in  the  dollar,  but  that  ^t"**^ 
because  they  were  so  pricxid  in  applying  them  to  the  montblj^ 
estimates.      When  applied  to  the  main  contract  they  should  L^ 
counted  at  their  R-al  value,  its  we  have  indi  111  te<l  above.  The 
is  no  dispute  that  the  unpaid   bonds   were  worth   as  nnich 
seventy  cents   in  the  dollar;  and   this  gives  us  a  basis  up<>*^ 
which  to  order  a  new  trial,  on  terms.     We   consequently  r^^ 
verse  the  jmlgment,  and  direct  that  a  new  trial  be  had  unle^^ 
theplaintitfs  below  shall  write  off,  so  as  to  reduce  their  reoo"^^'*' 
ery  by  the  diti'erenoe  betwe(»n   the  unpaid  bonds  at  seventy 
cents  and  at  eighty  cents;  and  if  this  shall  bedone,  let  tliejud^* 
uicot,  thus  reiluced,  stand  affirmed. 
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Tbe  Southern  Life  Insurance  Company,  plaintiff  in 
error,  t?«.  Edward  T.  Kempton,  administrator,  defendant 
iu  error. 

(Bleckley,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

I.  An  application  for  a  policy  of  life  insurance  was  made  November  13th, 
1871 ;  at  the  time  of  the  application  the  premium  was  tendered  to  the 
agent  of  the  company  at  whose  solicitation  the  applicaticm  was  made;  the 
agent  declined  to  receive  it,  stating  that  it  would  do  when  the  policy  was 
delivered,  and  that  the  applicant,  if  his  applicaticm  was  granted,  would  be 
insured  anyhow.  On  the  I5lh  of  November,  1 87 1,  the  jwlicy  was  issued; 
on  the  9th  of  December,  1871,  a  letter  was  received  from  the  agent  by  the 
applicant,  stating  that  he  was  insured — that  he,  the  agent,  had  his  policy, 
and  Wduid  be  down  the  following  week  with  the  policy  according  to  the 
wran;^'emcnt;  on  the  I5lh  December,  1 87 1,  the  agent  was  at  the  town  of 
^e  residence  of  the  applicant  with  the  policy;  the  applicant  was  sick,  but 
an  agent  of  his  tendered  the  premium  to  the  agent  of  the  company,  who 
aeclintd  to  receive  it  and  to  deliver  the  i)olicy  unless  the  attending  physi- 
cian wuuld  certify  that  the  applicant  was  in  no  immediate  danger,  the  cer- 
tJhcate  was  given,  handed  to  the  agent,  and  the  money  again  tendered  and 
"ic  policy  demanded,  which  was  again  refused;  the  applicant  died  on  the 
^7th  December,  1871.  .       * 

"""i  that  on  a  bill  filed  for  the  recovery  of  the  amount  of  the  policy,  equity 
^'1  con.Mtlcr  that  done  which  ought  to  have  been  done.  Thjit  under  the 
^cuniNtances  it  was  the  duty  of  the  agent  of  the  insurauce  company,  who 
"ad  received  the  policy  from  the  company  as  the  agent  also  of  the  appli- 
^nt,  and  who  had  himself  waived  the  payment  of  the  premium  when  the 
■Pplitation  was  made  to  him  and  had  assured  him  that  he  would  be  insured 
*oy  how,  nnd  had  agreed  to  make  the  application  for  him,  and  had  written 
'Onitn  that  the  pfjlicy  was  issued  and  ready  for  him,  and  he  would  deliver 
the  next  week,  to  comply  with  his  promise  and  to  deliver  it  on  payment 
^  the  premium  by  the  applicant  or  his  agent ;  and  that  it  would  be  inequi- 
^"'e  for  the  insurance  company  to  refuse  to  pay  the  amount  of  the  policy 
'*^''*^r  these  circumstances. 

•  *oe  issuing  the  policy  on  the  I5lh  of  November,  1871,  and  its  delivery  to 
""^  agent  of  the  company,  who  was  also  then  acting  as  the  agent  of  the 
applicant,  was  a  delivery  to  the  apj)licant,  and  bound  the  applicant  for  the 
r*)'^ent  of  the  premiums,  and  the  company  on  the  policy  from  the  date  of 
"ich  delivery  to  the  agent. 

»hc  court  did  not  err  on  the  facts  herein-before  stated  in  declining  to 

nargc:  "That  after  the  deceased  had  become  seriously  ill,  it  was  too  late 

^^  him  to  bind  the  defendant  by  a  tender  of  the  premium,  and  the  defend- 

^as  not  bound  to  issue  the  policy  after  such  a  change  in  the  health  of 

*  supplicant;"  nor  was  it  error  in  the  court  to  charge  "that  if  the  dc- 
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ceased  made  an  application  for  insurance  in  regular  form,  and  the  same  \ 
accepted  by  the  defendant,  and  a  policy  of  insurance  was  issued  and  plai 
in  the  hands  of  an  agent  for  delivery  to  the  insured  upon  payment  of 
premium,  and  said  premium  was  paid  or  tendered  by  the  insured,  or 
agent  for  him,  the  defendant  is  bound  for  the  amount  of  the  policy, 
interest  from  the  time  specified  in  said  policy  of  insurance/' 
4.  In  such  a  case  as  this,  the  principle  that  any  change  in  the  health  of 
applicant  between  the  time  of  the  application  and  of  the  issuing  the 
would  relieve  the  insurance  company  from  consummating  the  coixix-a 
does  not  apply ;  the  delivery  to  the  agent,  under  the  facts,  was  a  con^^j 
mation  of  the  policy,  and  that,  with  the  other  facts  proven,  show  a  consux 
mation  of  the  contract  under  sections  2794  and  2821  of  the  Code. 


Equity.    Insurance.    Contracts.    Principal  and  agent, 
livery.     Before  Judge  Gibson.     Richmond  Superior  Court. 
October  Terra,  1876. 

Reported  in  tlie  opinion. 

W.  H.  Hull,  for  plaintiff  in  error. 

Hook  &  We3B,  for  defendant. 

Jackson,  Judge. 

This  was  a  bill  in  equity,  brought  by  defendant  in  error 
against  the  plaintiff  in  error,  to  recover  a  sum  due  on  a  poh- 
cy  of  insurance  on  the  life  of  his  intestate,  Robert  W.  Scaled 
who  died  December  17th,  1871.  Application  had  been  matJ^ 
by  Scales  for  a  policy,  which  application  was  approvetl  by  tw 
directors,  and  a  policy  filled  up  and  signed,  but  was  never  (i^ 
livered.  The  policy  and  the  application  were  in  evi<lence^ 
produced,  under  notice,  by  the  defendant.  The  application 
was  dated  November  13tli,  1871,  and  was  in  usual  form.  1* 
contained  the  following  clause:  "  It  is  hereby  declared* 
that  the  policy  of  assurance  hereby  applied  for,  shall  not  w. 
binding  on  the  company  until  the  amount  of  the. first  premiuiDf 
as  stated  therein,  shall  be  received  in  cash  by  said  companjTi 
or  some  authorized  agent  thereof,  during  the  lifetime  oft"* 
person  therein  assured."  On  tho  back  of  the  applicatioD  wis 
written : 
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^irst  quarterly  cash  premium I39  69 

merest  on  deferred  paj'ments,  7  percent., 4  I7 

olicy  fee  and  stamp, I  50 

*irst  quarterly  cash  payment I45  34." 

le  policy  bore  date  November  15th,  1871.  It  contained 
bllowing  clauses :  ''  Nor  shall  this  policy  take  efiect,  or 
I  force,  until  the  first  premium  is  actually  paid ;  and  no 
t  of  this  company  has  power  or  authority  to  deliver  this 
y  until  such  premium  is  actually  paid."  "  Agents  of 
cx)mpany  are  not  authorized  to  make,  change,  or  release 
contract  of  the  company,  or  waive  any  forfeiture  incurred 
Jr  this  policy.'' 

he  complainant's  proof  showed  that  Scales  lived  in 
rnesboro ;  that  McNair,  an  agent  of  the  defendant,  was 
^  soliciting  applications ;  he  took  Scales'  application, 
>ng  others ;  Scales  offered  to  pay  the  first  premium  then, 
the  agent  said  he  could  not  receive  it  until  the  application 
»  approved  ;  he  said  it  could  be  paid  when  the  policy  was 
ivered  to  Scales,  that  it  made  no  difference,  if  his  applica- 
^  Was  granted  he  would  be  insured  anyhow. 
E.F.Lawson  testified,  that  on  December  16, 1871,  McNair 
igin  Waynesboro,  with  the  policy,  witness  told  him  if  he 
^Id  go  witli  him  to  the  ordinary's  office,  he  (witness)  would 
1^  Mm  the  premium  on  Scales'  policy ;  McNair  said  he 
•old  not  receive  it  on  account  of  Scales'  condition,  but  said 
Would  if  the  physician  would  certify  that  there  was  no  im- 
diate  danger,  but  when  the  certificutc  was  got  and  shown 
^  he  still  refused  ;  he  also  said  ho  would  deliver  it,  but 
^afraid  the  company  would  discharge  him.  Lawson  stated 
^t  Scales  was  taken  ill  on  the  9th  or  10th,  and  was  confined 
his  bed  from  that  time  till  his  death ;  his  illness  was  se- 
^;  the  disease  was  pneumonia.  The  physician's  certificate 
»red  to  was  read,  dated  December  13th,  1871,  to  the  effect 
rt  "he  is  in  no  immediate  danger."  Mrs.  Scales,  widow  of 
)  deceased,  testified  that  on  Saturday,  December  9th,  her 
Bband  received  a  letter  from  McNair  (which  is  lost)  stating 
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that  his  application  was  artxjptetl,  and  he  would  be  down  t"^fc  ^ 
following  week  with  the  policy,  according  to  agreement.  I^^  ^ 
husband  died  of  pneumonia ;  they  had  no  apprehension  ^^ 
death  until  about  two  davs  before  he  died. 

On  this  testimony,  the  c(^urt  was  requested  by  defenda.iit's 
counsel  to  charge  the  jury,  "that  after  the  deceased  had    be- 
come seriously  ill  it  wa»  too  late  for  him  to  bind  the  defeiic?^ 
ant  by  a  tender  of  the  premium,  and  the  defendant  was  /lot 
bound  to  issue  the  policy  after  such  a  change  in  the  health  of 
the  appliciint,"  which  the  court  refused,  and  charged  "that    i^ 
the  deceased   made  an  application  for  insurance  in  rcgnl^*^ 
form,  and  the  same  was  accepted  by  defendant,  and  a  policy  «^' 
insurance  was  issued  and  placed  in  the  hands  of  an  agent  f*'^ 
delivery  to  the  insured  upon  payment  of  the  premium,  a o^ 
sai<I  premium  was  paid  or  tendered  by  the  insureil,  or  i%tiy 
agent  for  him,  the  defendant  is  bound  for  the  amount  of  the 
policy,  with  interest  from  the  time  s{)ecified  in  said  policy  of 


insurance." 


The  jury  found  for  phiintiff,  and  defendant  excepts  to  the 
charge  of  the  court,  and  this  is  the  error  assigned. 

We  do  not  see  any  error  in  the  charge  of  the  court  under 
the  light  of  the  facts  here  proved.     McNair  soliciteil  the  ap- 
plication of  Scales;  declined  to  take  the  premium  when  h6 
had  succeeded  in  getting  Sc.iles  to  apply;  stated  to  him  that 
the  payment  made  no  difiTerence,  if  his  application  was  re- 
ceived and  granted  he  would  be  insure<1  any  how;  took  charge 
of  the  application  for  him;  got  the  policy  issueil;  wn)te  to 
him  before  he  got  sick  that  he  had   it   for  him,  and  wouW 
bring  it  down  the  next  week,  and  yet,  when  he  did  bring  »* 
down,  refused  to  deliver  it  on  tender  of  the  money,  agreeing 
to  do  it  once,  if  a  certain  certificate  was  given   him  by  th* 
physician,  but  when  that  was  done  again  refusing  the  money» 
and  declining  to  deliver  the  policy  to  the  agent  of  Soaltf- 
We  tiiink  that  these  facts  show  a  case  where  a  court  of  chan- 
cery must  intervene  to  prevent  a  fraud  (m  the  family  of  tha 
deceased.    Tiie  conduct  of  the  agent  appears  to  us  wholly  i«* 
excusable,  and  we  think  that  the  company  is  bound  by  it^^ 
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(Vise,  under  these  facts.  We  think  also  that  McNair, 
er  the  facts,  became  the  agent  of  Scales  to  receive  tlie  ynA* 
Tor  him;  that  he  did  receive  it  for  him,  and  its  delivery 
4clsair  was  a  delivery  to  Scales.  Besides,  our  Code  de- 
«8  delivery  not  essential  in  case  other  facfs  show  a  consum- 
lion  of  the  contract:  Cotle,  sections  2794,  2821.  Equity 
1  oonsider  that  done  which  ought  to  have  been  done,  and 
this  case  the  agent  of  the  company,  who  was  also  the  trust- 
agent  of  Scales,  ought  to  have  taken  the  money  tendered 
1  to  have  dclivereil  the  policy  he  held  for  Scales.  It  was 
tted  before  Scales  was  taken  sick,  long  before;  it  was  in  the 
nds  of  McNair  for  Scales  before  the  latter  was  taken  sick, 
the  date  of  McNair's  letter  shows,  and  it  would  be  inequi- 
>le  and  grossly  wrong  to  allow  McNair  to  perpetrate  for 
^  insurance  company  such  a  fraud  as  this. 
We  recognize  fullv  the  doctrine  hiid  down  in  Bh'ss  on  Life 
durance,  240  to  257;  and  in  Whitley  vs.  Piedmont  &  Ar- 
^gton  Life  Insurance  Company,  4  Big<1ow,  362-3,  that  a 
^nge  in  health  after  the  application  and  before  the  policy 
^wesand  is  consummated,  will  relieve  the  company  from  its 
*^8nramation;  that  g(H)d  faith  requires  tlie  insured  to  make 
^own  any  change  in  liealth;  but  the  facts  here  show  no  bad 
^th  but  the  utmost  good  faith  on  the  part  of  Scales.  Besides, 
^cfacls  here  show  an  actual  consummation  of  the  contract, 
^^  sucli  circumstances  as  would  outrage  equity  if  it  was  not 
^Biimmated.  It  is  true  that  the  policy  says  that  the  first  cash 
"■^minm  must  be  paid  before  it  takes  effect;  but  the  facts  here 
"O^a  waiver  of  such  payment,  and  an  assurance  to  Scales  that 
'®  would  l)e  insured  from  the  date  of  the  policy  ^Uiny  how/* 
^  we  hold  that  this  is  such  a  case  as  demanded  the  rea^ption 
''Mie  money  and  the  entire  completion  of  the  contract  accord- 
"g  to  equity  and  good  conscience.  It  would  be  unjust,  we 
'*'nk,  to  the  dead,  and  to  the  family  he  left,  not  so  to  hold; 
''>d  we  are  gratified  that  we  are  enabled  by  the  law  and  tlie 
vinciples  of  equity  so  to  hold  without  doing  violence  to  either, 
tt  every  view  we  can  take  of  the  law,  and  the  facts  disclosed 
1  this  record,  we  think  that  the  insurance  compnny  should 
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pay  tl)is  money,  and  we  affirm  the  judgment,  and  lay  do 
as  the  legal  principles  which  control  the  case  the  views 
pressed  in  the  head-notes  to  this  opinion. 
Judgment  affirmed. 


John  A.  Urquhart,  plaintiff  in  error,  vs.  Virginia  A. 

Oliver,  defendant  in  error. 

The  act  of  1866  and  the  constitution  of  1868  made  a  sweeping  and  radi^** 
change  in  the  status  of  married  women  in  respect  to  rights  of  property- 
Prior  to  this  change,  separate  estates  depended  generally  on  the  express  prO" 
visions  of  marriage  settlements,  wills  and  other  conveyances ;  now  they  c***^ 
by  virtue  of  the  general  law  of  the  land,  as  a  universal  rule  of  propCty* 
The  restrictions  in  the  Code  upon  the  testamentary  power  of  married  woxnco 
are,  therefore,  no  longer  of  force,  or,  at  all  events  they  are  inapplicable  to 
separate  property  acquired  since  the  act  of  1866.  As  to  such  propcrtyf  tn* 
wife  may  make  a  valid  will  of  realty  or  personalty  without  the  consent  01  • 
her  husband. 

Wills.     Husband  and  wife.     Before  J^udge  James  Joh*'- 
SON.     Muscogee  Superior  Court.     May  Term,  1875. 

Reported  in  the  opinion. 

Blandford  &  Garrard,  for  plaintiff  in  error. 

PeabodyA  Brannon,  for  defendant. 

Bleckley,  Ju<lge. 

A  married  woman  made  a  will  in  September  1869,  tw 
die<l  in  1873.  Her  husband  gave  no  consent  to  the  will;iB' 
deed,  did  not  know  of  it  till  after  her  death.  Upon  its  being 
propounded  for  probate,  he  entered  his  caveat  on  thatgroand| 
and  su[>ported  it  by  proof.  It  appeared  in  evidence  thit 
the  testatrix  had  been  his  wife  for  forty  years,  and  had  lived 
with  him  happily  until  her  death.  She  died  without  childiok, 
leaving  him  her  only  heir-at-law.     Her  will  specified  nopir* 
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ir  property,  but  disposci],  in  general  terms,  of  her  estate, 
husband  was  made  residuary  legatee ;  and  tlie  only  other 
y  was  one  of  $5,000  00  to  a  niece  of  the  testtitrix.  Her 
orty,  it  seems,  consisted  of  real  estate  of  the  probable 
e  of  $5,000  00,  which  she  held  by  virtue  of  a  deed  from 
Bozeman,  dated  in  Juno,  18G9.  Tlie  deed  was  an  ordin- 
al! veyance  to  her,  her  heirs  and  assigns,  in  fee  simple, 

DO  creation  of  separate  estate  and  no  express  power  of 
Dsition. 
he  question  is  whether  her  will  was  valid,  the  same  having 

made  without  the  husband's  consent;  and  its  invalidity 
it,  by  his  counsel,  u[)on  the  provisions  of  the  Code,  sec- 
I  2405  and  2410.  Section  2405  is  this:  "Every  person 
titled  to  make  a  will  unless  laboring  under  some  disa- 
j  of  the  law.  This  disability  arises  either  from  a  want 
ipacity  or  a  want  of  perfect  liberty  of  action."  Section 
)  reads  thus:  ^'Married  women  are  inculpable  of  making 
»  for  want  of  perfect  liberty  of  action,  being  presumed  to 
nder  the  control  of  their  husbands.     A  married  woman 

make  a  will  in  the  following  cases:    1st.  Where  express 

?r  to  will  her  separate  estate  is  reserved  or  granted  to  her 

le  instrument  creating  the  same,  or  by  marriage  contract; 

When,  having  a  separate  estate  absi)lutely,  or  an  estate 

xpcctancy,  her  husband  consents  to  her  disposing  of  the 

5  by  will;  3d.  Where  her  will  is  in  execution  of  a  power 

ed  in  her;  4th.  Whenever,  by  reason  of  the  abandonment 

er  husband,  or  a  divorce  from  bed  and  board,  or  for  other 

Je,  the  law  declares  her  to  have  the  right  of  a  feme  sole  as 

er  own  earnings."     In  36  Georgia  Reports,  600,  there  was 

mstruclion  of  this  last  section  in  referonce  to  the  husband's 

sent     It  was  there  said  the  consent  was  necessary  only 

Mi  the  estate  disposed  of  was  one  in  expectancy.     The  de- 

)o  of  that  question  was  not  requiriKl  for  the  case,  which 

6(1  altogether  on  the  previous  law,  the  testatrix  having  died 

851,  long  before  the  Code  was  adopted. 

D  dealing  with  the  present  case  we  proceed  quite  inde- 

lently  of  any  prior  decision  of  this  court  upon  the  direct 
Vol..  Lvi.  23. 
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question.     And  we  observe  that  when  the  Code  went  im 
effect,  the  general  rule  of  law  was  tliat  married  women    eo 
joyed  no  rights  of  proi)orty ;  such  rights,  as  to  them,  were 
special  and  exceptional ;  si^parate  estates  dependeil  on  the  ex- 
press provisions  of  marriage  s<*tlleinents,  wills,  and  other  con- 
veyances.    The  Code  was  framed  and  enacted  with  reference 
to  such  a  general  law  and  such  a  public  policy,  as  may  be 
seen  by  reference  to  section  2410,  above  quoted.     It  speaks 
of  the  instrument  creating  the  estate.    Such  instruments  were 
then  necessary,  in  mobt  cases,  for  se|)arate  estates  to  havenny 
existence.     But  a  great  and   radical  change  has  l>een  intro- 
duced by  lh.»  act  of  1866,  supplemented  and  confirmwl  by 
the  constitution  of  1868,  the  former  of  which  providi-?  (Co<lf> 
sec^tion  1754,)  that  "all  the  property  of  the  wife  at  thetiioe 
of  her  marriage,  whether  real,  personal,  or  choHcs  in  action, 
shall  be  and  remain  the  separate  property  of  tlie  wife,  ami  all 
property  given  to  or  acquired  by  the  wife  during  coverture, 
shall  vest  in  and  belong  to  the  wife,  ami  shall  not  Ikj  liable 
for  the  payment  of  any  debt,  default  or  contract  of  tliehns- 
ban<l."     And  the  latter  provides  that  "all  property  oftte 
wife  in  her  possession  at  her  marriage,  and  all  property  given     , 
to,  inherited  or  acquired  by  her,  shall  remain  her  sej^rate 
property  and  not  be  liable  for  the  debts  of  her  husl)and. 
The  law  of  inheritance  is  also  chanjjced.     By  the  act  of  18^1 
the  husband  has  ccaseil  to  be  the  sole  heir  of  the  wifewlirf* 
she  dies  intestate,  leaving  children  or  descendaiits  of  children!     , 
Code,  section  2484. 

A  wholly  new  rule  of  property  is  thus  introiluced.  Wit' 
reference  to  all  thoy  own,  women  remain,  after  marriage,  aser 
feetually  separated  from  men  as  they  were  before  marriage 
The  husband  has  as  little  interest  in,  or  control  over,  his  wife* 
property  as  she  has  in  or  over  his,  indee^l  less,  for  slie  isen- 
title<l  to  be  supported  out  of  his,  and  when  necessary  is  recof 
nized  by  the  law  as  his  agent  to  charge  it  with  her  support; 
whereas,  his  power  and  control  over  her  property,  rests,  io  aB 
cases,  upon  her  voluntary  consent.  She  is  thus  his  full  eqoil 
before  the  law  in  the  ownership  and  control  of  proper^* 
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it  reason,  then,  any  longer  exists  why  she  should  be  de- 
ed below  him  in  the  power  of  disposition,  a  power  which 
law  annexes  as  an  incident  to  full,  complete  and  al)soIute 
ership?  Even  the  riglitof  sole  inheritance  has  been  tiiken 
y  from  the  husband;  and  upon  that  right  or  the  analo- 
3  one  of  taking  by  adminiHtration,  rested  chiefly,  at  coni- 
I  law,  the  husband's  negative  upon  the  wife's  testament, 
ier  the  statutory  provisions  now  offeree  he  takes  no  greater 
rest  in  her  property  afler  her  death  than  she  tsikcs  in  his 
r  his  death.  So  far,  therefore,  as  such  an  interest  is  con- 
ned, there  is  the  same  reason  for  giving  her  a  negative  u{)on 
will  as  for  giving  him  a  negative  upon  hers.  It  is  true 
'  60  much  of  the  argument  as  rests  upon  the  act  of  1871, 
Qging  the  rules  of  iniieritance,  does  not  apply  directly  to 
particular  will  we  are  considering,  if  we  regard  the  dato 
the  will  instead  of  the  time  when  the  testatrix  died;  but 
*atter  d::'e  is  the  controlling  one,  for  until  then  the  will 
I  no  effect.  Even  if  that  act  were  out  of  the  way,  our 
ding  would  be  the  same;  for  the  fundamental  change 
ught  in  by  the  act  of  1866  is  sufficient  to  abrogate,  as 
^ral  law,  the  restrictions  imposed  by  the  Code.  It  may 
that  these  restrictions  are  still  in  force  with  reference  to 
lies  depending  upon  instruments  executed  before  the  act  of 
^6  was  passed;  possibly  they  may  be  of  force  in  relation 
later  instruments  which  expressly  create  separate  estates 
I  limit  the  disposing  power  over  them.  But  what  we  dis- 
%  rule  is,  that  a  separate  estate,  arising  by  o|)eration  of 
upon  ordinary  conveyances,  or  upon  other  means  of  ao- 
ring  property,  is  not  amenable  to  the  restrictions  of  the 
le;  and  that,  as  to  such  estate,  the  wife  enjoys  a  power  of 
)06ition  by  will  independent  of  and  free  from  the  hus- 
d's  consent  or  non-consent. 

f,  under  the  new  order  of  things,  the  restrictive  terms  of 
CodCi  with  reference  to  the  will  of  a  marricil  woman,  still 
ly,  why  would  not  the  restrictive  terms  in  reference  to 
;racts  apply  also  ?  Section  2730  of  the  Code  declares  that 
e  oontracts  of  a  married  woman  are  generally  void.''  Is  this 
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law  since  the  act  of  1866  ?  Are  not  tlie  contracts  of  mari-ie 
women  as  universally  valid  as  those  of  men,  except  in  a  fei 
instances  expressly  proiiibited?     39  Georgia  Reports,  41. 

Thus  far  I  have  spoken  for  the  court,  and  what  I  have  sairf 
I  understand  to  express  the  clear  and  decided  conviction  of  my 
brethren ;  but  I  have,  myself,  very  grave  doubts  as  to  the  legal 
accuracy  of  the  conclusion  at  which  they  have  arrived.    I  am 
not  certain  enough  that  I  am  right,  and  they  wrong,  to  warrant 
me  in  dissenting  from  the  judgment  of  the  court ;  but  my  doubts 
are  too  strong  for  me  to  feel  justified  in  concealing  them,  orin 
suppressing  the  reasons  upon  which  they  are  founded.    By  the 
ancient   common  law,  and  as  it  was  construed  down  to  the 
timeof  Blackstone,  I  think  a  married  woman  could  not  make 
a  testament  disposing  of  her  own  proj)erty  without  the  consent 
of  her  husband,  unless  she  did  it  in  the  execution  of  a  pon'er. 
Blackstone  says:  "In  reality  the  woman  makes  no  will  a* 
all,  but  only  something  like  a  will."     This  he  says  in  conse- 
quence of  the  rule  that  she  had  to  act,  in  making  a  testament, 
altogether  upon  his  license.     Married  women  were  expressly 
excepted  out  of  the  statute  of  wills:  34  and  35  Hen.  vril* 
In   1789,  was  decided   the  case  of  Fetti place  t?«.  Gorges,  1 
Vesey  junior,  46,  and  in  that  it  was  held,  that  where  perso«jJ 
property  is  given  to  a  feme  covert,  to  her  sole  and  separate  use, 
she  may  dispose  of  it  by  will  without  the  assent  of  her  lius- 
ban<l.     This  seems  to  have  gained  recognition  as  law:  See  W 
Williams  on  ExecMitors,  46,  47;  2d  Story's  Equity,  sec.  1388 
to  1893.     Conceding  it  to  have  been  law  in  Georgia  prior  to 
the  Code,  and  conceding,  also,  that  our  general  policy  of  pn^ 
ting  realty  and  personalty  upon  the  same  footing  would  make 
it  apply  to  both  alike,  yet  it  seems  to  me  that   the  c<xlificR 
restored  the  strict  common   law  rule,  and   for  some  reason 
which  I  cannot  conjecture,  subjected  married  women,  in  the 
matter  of  testamentary  power,  to  a  qualified  control  by  thA 
husbands.     The  Code  is  very  express;  and  I   wholly  rqect 
the  softening  of  it  which  was  attempted  in  36   Georgia  Bi- 
ports,  500.     My  conviction  is  clear  that  a  true  reading  woald 
make  the  husband's  consent  as  necessary  for  disposing  of  aa 
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possession  as  an  estate  in  expectancy.  It  seems  to  me 
ery  arbitrary  distinction  to  qualify  the  latter  jwirt  of 
ice  and  not  the  former.  Allowing  that  the  Code  means 
link  it  does,  is  it  repealed  by  tiie  act  of  1866,  and  the 
on  of  1868?  Repeals  by  implication  are  not  favored. 
lie  act  nor  the  constitution  undertakes,  in  direct  terms, 
>f  the  powers  of  married  women  over  their  separate 
Tiiey  simply  increase  the  volume  of  the  property; 
to  its  quantity;  but  does  this  addition  involve  aug- 
ower ?  We  refer  to  the  act  and  the  constitution  to  find 
is  separate  property ;  but  should  we  refer  to  them 
ut  how  that  proi>erty  may  be  transmitted  ?  May 
be  one  law  for  the  acquisition  of  estates,  and  anodier 
isposing  of  them  ?  ^re  not  the  two  separate  and 
natters?  Married  women  could  always,  in  Eng- 
1  land  as  separate  property,  and  yet  they  were  ex- 
sm  the  English  statute  of  wills.  Possibly,  with  all 
n  and  progress  which  has  been  made  in  Georgia  on 
ct,  it  may  have  been  thougJit  by  the  legislature  that 
ing  far  enough  to  allow  married  women  to  retain  all 
|)erty,  use  it  as  they  please,  sell  it,  trade  on  it  at 
without  abrogating  the  old  rule  restraining  them,  in 
\  way,  from  disposing  of  it  by  will.  If  otherwise, 
they  not  change  the  Code  expressly  ?  I  confess  it 
re  in  harmony  with  our  mo.lern  ideas,  and  with  the 
tep  which  has  been  taken,  to  do  away  with  all  re- 
But  what  I  look  at  is,  they  are  left  standing  in 
To  abide  by  the  letter  of  the  Code,  and  to  hold 
sband  can  interfere  with  his  wife's  will,  has  the  a()- 
of  taking  a  step  backward.  It  is  turning  round 
ng  toward  the  past.  It  may  be  over- conservative, 
but  do  not  dissent, 
lent  affirmed. 
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Thomson  vs.  The  Ocmulgve  Building  and  Loan  Association. 

Methvin  S.  Thomson,  plaintiff  in  error,  vs.  The  Ocm 
OBE  Building  and  Loan  Association,  defendam 
error. 

As  the  dcfcntiant  was  found  to  be  indebted  to  the  plaintiff  a  definite  sui 
the  date  of  the  agreement  referred  to  in  the  decision,  interest  was  ptopt 
allowed  thereon. 

Interest.     Before  Judge   Hill.     Bibb  Superior  Cou 
April  Term,  1875. 

Rqwrted  in  the  decision. 

NiSBBT,  Bacon  &  Hines,  by  G.  W.  Gustin,  for  plain 
in  error. 

Lanier  &  Anderson,  for  defendant. 

Warner,  Chief  Justice. 

Tiiis  case  came  before  the  court  below  on  exceptions  to  t 
report  of  an  auditor,  which  were  referred  to  the  decision 
the  court,  both  as  to  the  law  and  the  facts,  under  the  eviden 
submitted,  without  the  intervention  of  a  jury.  The  audit* 
in  his  report,  found  that  Thomson  was  indebted  to  the  as: 
ciation  the  sum  of  $1,634  65,  with  interest  thereon  fromt 
6th  of  December,  1873.  The  court,  after  considering  the 
port  made  by  the  auditor,  as  well  as  the  evidence  on  wh 
the  same  was  founded,  confirmed  the  report;  whereii[ 
Thomson  excepted. 

The  errors  insiste<1  on  here  are  that  the  court  held  that 
association  had  not  finally  suspended  and  quit  business,  ud 
the  agreement  of  the  6th  of  December  1873,  as  set  fortt 
the  record,  as  contemplated  by  the  former  decision  of  j 
court  l>etween  the  same  parties,  in  the  52d  Georgia  Repo 
427;  and  in  allowing  interest  on  the  amount  found  to  b8< 
from  the  date  of  that  agreement.  By  the  agreement  of 
members  of  the  association,  its  operations  were  merely  .8 
pendod  until  its  mortgage  securities,  which  were  in  the  j 
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'  collection^  could  be  realized  on,  and  in  the  meantime 
rtlier  ])ayment  of  the  monthly  dues  of  its  members,  as 
ed  by  its  charter  and  by-laws,  was  to  be  dispensed  with 
ispended  until  a  reasonable  time  was  had  to  collect  said 
ties,  but  if  said  securities  should  not  yield  enough  money 
$e  up  said  association  asconternplateil  by  its  charter, then 
lyment  of  said  monthly  dues  was  to  be  resumed  at  such 
IS  the  board  of  directors  should  determine,  upon  reasona- 
>tice  being  given  to  said  members.  Thus  it  will  be  per- 
I  that  the  aforesaid  agreement  did  not,  by  the  terms  there- 
itemplate  tlie  final  suspension  and  winding  up  of  the  busi- 
if  the  association.  The  object  of  the  agreement  was,  to 
1(1  until  it  could  be  asccrtainetl  what  was  the  amount  of 
sets  of  the  association  which  could  be  realized  from  those 
lad  given  mortgage  securities  to  it,  one  of  whom  was 
aintitr  in  error.  The  auditor  found  from  the  evidence 
i  liim  that  the  plaintiff  in  error  was  indebted  to  the  asso- 
a  the  sum  of  9^9^34  65  at  the  date  of  the  aforesaid 
nent ;  in  other  words,  that  he  owed  the  association  that 
Qtof  money,  and  that  being  so,  and  having  retained  the 
1^  in  his  own  hands,  instead  of  paying  it  to  the  associa- 
lie  was  liable  for  tiie  payment  of  interest  thereon  up  to 
iteof  the  judgment.  The  court  confirmed  the  auditor's 
;,  and  we  find  no  error  in  its  judgment  in  view  of  the 
ice  contained  in  the  record. 
'  the  judgment  of  the  court  below  be  affirmed. 


5N  Ransone,  plaintiff  in  error,  vs.  Hope  H.  Chris- 
tian, defendant  in  error. 

• 

iction  for  libel  is  not  amendable  by  adding  a  count  for  trespass  to  the 
o,  especially  if  the  trespass,  at  the  time  the  amendment  is  proposed, 
irred  by  the  statute  of  limitations. 

efendant  to  a  suit  for  libel,  pleading  justification,  assumes  the  burden 
oof,  and  is  entitled  to  open  and  conclude  nor  is  his  right  forfeited  by 
ict  tliat  he  withdrew  the  plea  at  the  beginning  of  the  trial  and  did  not 
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renew  it  until  the  plaintiff  had  proved  the  libel ;  it  is  his  right  to  amen< 
any  stage  of  the  trial,  and  his  exercise  of  one  right  cannot  forfeit  anoth^ 
When  he  amends  the  court  may  put  him  upon  terms,  but  those  terms  shc^ 
be  presented  at  the  time  he  offers  to  amend,  and  should  not  extend  beir 
the  continuance  of  the  case,  or  the  pa\'ment  of  costs,  or  such  similar 
alty. 
3.  Whilst  counsel  should  argue  legal  points  to  the  court  and  not  to  the 
it  is  his  right  to  state  his  legal  positions  to  the  jury;  this  right  is  indi 
sable  to  an  intelligent  presentation  of  his  case,  and  argument  of  the  f: 
and  application  of  the  law  thereto;  and  its  denial,  or  serious  restrict] 
would  virtually  destroy  the  right  of  parties  to  be  heard  by  counsel  be^*^ 
the  jury,  and  consequently  full  and  fair  trial  by  jury.     It  is  impossible- 
counsel  to  foreknow  what  view  the  court  will  take  of  the  law  until 
charge  is  given ;  he  must,  therefore,  state  to  the  jury  what  he  belicTCS      "*■ 
law  to  be,  and  what  he  thinks  the  court  will  sanction,  and  on  the  basi> 


such  a  principle  will  be  pronounced  law  and  is  the  law,  he  may  argne- 
facts  and  apply  them. 

4.  To  sustain  a  pica  of  justification  of  a  liliel  charging  perjury,  two  witoc 
or  one  witness  and  corroborating  circumstances,  are  necessary,  but  i^ 
corroborating  circumstances  need  not  "  be  sufficient  to  amount  to  ano' 
witness  or  sufficient  to  support  one  to  that  extent."     It  is  enough  if 
circumstances  corroborate  the  one  witness  to  the  satisfaction  of  the  J»»-*7' 
It  would  puzzle  them  to  calculate  the  precise  length  of  a  chain  of  cir^>-*  ** 
stances  exactly  e(jual  to  the  testimony  of  another  witness. 

5.  It  is  the  proper  practice  not  to  read  at  all  to  the  jury  those  requests   ^ 
charge  which  the  court  designs  to  refuse;  the  reading  aloud  and  reftt^^» 
and  manner  and  emphasis  thereof,  might  have  the  effect  to  prejudice  ^-"* 
case  of  the  party  requesting  the  charges. 

6.  Nominal  damages  mean  in  law  some  small  amount  sufficient  to  coto'  9.-^" 
carry  the  cost-i,  and  when  requested  in  writing  so  to  charge  the  jury,  ^^ 
court  should  do  so,  where  any  view  of  the  facts  proven  justify  a  cha:^^ 
upon  the  subject. 

7.  When  the  declaration  alleges  no  special  damage  and  no  proof  is  m^^^ 
thereon,  a  request  in  writing  to  charge  the  jury  that  no  special  dam^^ 
can  be  found  by  them,  is  legitimate,  and  should  be  given.     # 

8.  It  is  unnecessary  to  prove  malice  when  the  libel  charges  a  crime,  such  ^ 
perjury,  whether  the  libel  be  printed  or  merely  written.. 

9.  Though  a  libel  be  indictable  and  punishable  on  the  crhninal  side  of  *** 
court,  yet,  in  the  absence  of  all  evidence  of  an  indictment  therefor  and  ^^' 
diet  and  fine  thereon,  the  civil  damages  should  not  be  lessened  or  I0^* 
gated. 

10.  The  court,  though  requested  in  writing,  need  not  go  into  an  elaborate  tf ' 
planation  to  the  jury  of  general  propositions  in  reference  to  the  diffic'*'' 
species  of  damages  which  the  jury  may  give  in  torts ;  it  is  enough  if  ^ 
law  of  the  case  be  given  to  the  jury  and  so  applied  to  the  facts  thattkc^ 
may  easily  understand  it.     General  propositions  do  not  enlighten  bat  K^ 
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:loud  the  minds  of  the  jury ;  a  distinct  application  of  controlling  prin- 
les  to  the  facts  of  the  particular  case  is  what  they  need, 
f  the  plaintiff,  six  months  after  the  \ibel  had  been  sent  to  him,  made  a 
meditated  attack  upon  the  defendant,  in  the  night,  with  a  repeater  pistol, 
.  fired  upon  him  first,  and  if  defendant  acted  in  self-defense,  and  after 
had  received  the  wounds  which  injured  him,  advanced  upon  plaintiff, 
>  was  firing  upon  him  from  behind  a  tree,  and  reached  his  pistol  around 
tree  and  shot  plaintiff,  to  dislodge  him,  and  even  shot  him  again  as  he 
eated,  plaintiff  is  responsible  in  law  to  defendant  for  the  injuries  he  in- 
ed ;  and  the  defendant,  under  our  statute  and  the  ruling  of  this  court 
-eon  in  this  case,  having  filed  his  plea  to  set  off  these  personal  injuries 
iiist  the  damages  of  plaintiff  for  the  libel,  was  entitled  to  have  them  al- 
ed  and  set  off  by  the  jury ;  and  the  court,  his  attention  having  been 
ed  thereto,  should  have  charged  the  jury  that  if  they  believed  from  the 
Icnce  the  foregoing  facts,  they  should  so  find.  A  libel,  six  months  be- 
\  such  a  premeditated  attack,  however  severe  and  excoriating,  cannot 
ify  it  after  passion  has  had  so  much  time  to  cool  and  reason  to  resume 
sway. 

ibel.  Amend meut.  Torts.  Justification.  Practice  in 
Superior  Court.  Witness.  Cliargeof  court.  Damages. 
)ff.  Before  Judge  Wright.  Early  Superior  Court.  Oo- 
r  Term,  1875- 

eported  in  tlie  opinion. 

>Hy  C.  Rutherford,  for  plaintiff  in  error. 

.  H<k)d;  H.  &  I.  L.  Fielder;  R.  H.  Powell,  for  de- 
ant. 

\CK80K,  Judge. 

his  isaii  action  for  libel.  It  was  before  this  court  before 
the  libel  and  general  facts  touching  it  will  be  found  rcport- 
tfull  length  in  49  Georgia  Reports,  491.  They  need  not, 
efore,  be  repeated  here.  A  new  trial  was  then  grant(»d  and 
2886  was  tried  again  ;  the  jury  found  a  verdict  of  $3,000  00 
>he  plaintiff;  a  motion  was  made  for  a  new  trial,  over- 
(1,  and  exception  taken,  and  the  case  is  before  us  for  re- 
^  We  shall  take  up  the  errors  assigned  and  dispose  of 
k  as  we  deem  necessary  for  the  proper  adjudication  of  the 
I. 
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1.  The  defendant  pleaded  as  a  set-off  injuries  inflicted 
him  by  the  plaintiff  from  pislol  wounds,  by  authority  of 
tion  3261  of  the  C(Mle,  and  of  the  ruling  of  this  court  wli 
the  case  was  here  before.     The  plaintiff  thereupon  moved 
amend  the  declaration  by  alleging  injuries  to  his  person 
defendant,  in  the  same  transaction.     Tiie  court  permitted  th 
amendment,  and  defendant  excepted.     The  trespass  pro| 
to  be  inserted  by  way   of  amendment  is  a  new  and  distia 
cause  of  action,  and  cannot  be  allowed :     Code,  section  34^^^* 
Besides,  it  was  clearly   barred  by  the  statute  of  limitatio 
when  offered,  and  for  that  reason  it  shouhi  have  been  rel 
by  the  court.     It  may  be  said  that  it  did  not  become 
sary  to  put  it  in  until  the  defendant's  plea  was  allowed,  a.ii<l 
that  being  allowed,  plaintiff  should  be  permitted  to  amend 
now,  though   his  cause  of  amendment  is  distinct  from  Viis 
cause  of  action  and  barred  too.     The  reply  is,  that  the  plea 
was  in  time,  not  barred;  and  that  plaintiff  had   the  right U> 
join  this  action  with  the  lil)el  when  he  sued,  or  to  sue  on  it  a* 
any  time  until  he  was  barred.     It  was  his  own  fault,  if  by 
his  laches  or  mistake  of  law  as  to  defendant's  right  to  plead 
the  set-off,  he  has  lost  his  right  to  sue-  on  the  tort  to  his  per-" 
son.     The  reasoning  which  defeats  him,  seems  to  us  satis&cj- 
tory  ;  at  all  events,  the  statute  is  explicit  and  must  be  obeyed- 

2.  The  defendant  pleaded  justification  but  withdrew  hi^ 
plea.     Plaintiff  then  proved  the  publication  of  the  libel.  D^* 
fendant  then  renewed  the  plea  of  justification,  assumed  tb« 
burden  of  showing  the  libel  to  be  true,  and  claimed  the  rigl'* 
to  open  and  conclude  the  argument.     The  court  li^ld  that  b« 
had  not  the  right,  but  had   forfeited  it.     When   the  plea  oi 
justification  is  made  the  defendant  assumes  the  burden  ot 
proof,  and  is  entitled   to  open  and  conclude:  Code,  aectioo 
3051.     He  may  amend  his  plea  at  any  stage  of  the  trials 
Code,  section  3479.     By  exercising  the  right  to  amend,  d» 
he  loose  the  right  to  conclude?     It  would  be  strange  if  tto 
exercise  of  one  legal  right  forfeited  another.     It  is  true  tW 
the  court  might  have  imposed  terms  upon   him  when  fc*         t 
amended,  but  the  terms  should  have  been  at  that  time  pi^         a 
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ibed.     It  looks  like  an  ex  post  facto  punishment  to  fix  the 

DOis  after  the  thing  is  done.     Besides,  the  terms  should  not, 

tliink,  extend  beyond  continuance  of  the  case,  or  payment 

costs,  or  some  such  penalty.     At  all  events  they  should  be 

ekI  at  the  time  the  amendment  is  proposed  and  allowed. 

3.    In  the  course  of  his  argument,  counsel   for  defendant 

tecl  to  the  jury:  "Now,  if  Christian  made  the  first  attack 

on  Bansone,  and  Ransone  acted  in  self-defense  to  re{)el  the 

ack)  tlien,  under  the  law.  Christian  was  liable  for  all  inju- 

8  lie  inflicted  on  Ransone,  and  Ransone  would  not  be  lia- 

-  for  any  injuries  he  might  have  inflicted  on  Christian;" 

hereupon  the  court  stopped  counsel,  and  said  he  was  arguing 

w  to  the  jury,  which  the  court  would  not  allow  him  to  do, 

kd  he  must  argue  the  law  to  the  court.     This  interruption 

^d  refusal  by  the  court  to  i)ermit  counsel  so  to  present  his 

®c  is  complained  of.     The  interference  of  the  court  was 

oubtless  based  on   the  thiixi  rule  of  court,  which   requires 

^lestious  of  law  to  be  argued  exclusively  to  the  court.    Prop- 

^v  Understood,  the  rule  is  a  good  one,  and  should  l)e  enforced. 

"6  take  it  to  mean  that  in  cases  where  counsel  is  making  a 

%<^1  argument  or  battling  to  establish  a  legal  principle  which 

^  Irishes  the  court  to  charge  as  the  law  of  the  case,  he  must 

'"^gne  to  the  court;  but  we  cannot  suppose  it  was  intended  to 

P^ vent  counsel  from  stating  legal   pro|>osition8  to  the  jury. 

^  ^,  it  would  destroy  all  trial  by  jury  by  preventing  coun- 

*1  from  intelligently  discussing  their  cases  before  them,  and 

^®  rule  would  be  utterly  void :  Constitution,  Code,  section 

^^^l    Counsel  cannot  know  what  the  court  will  charge; 

^^  cannot  lay  down  to  the  jury  the  law  as  he  will  charge 

*^  Qnless  they  be  gifited  with  fore-knowledge;  they   mu8t| 

w«refore,  be  allowed  to  lay  down  to  the  jury  tlie  law  which 

*««y  think  tlie  court  will  charge,  or,  in  other  words,  their  own 

^w  of  the  law;  and  in  the  light  of  that  law  argue  the  facts. 

^0  curtail  this  right  within  the  narrow  compass  suggested  by 

"*  ruling  of  the  court  below,  would  be  to  close  the  mouth 

^  theoonnflel,  and  to  overthrow  all  fair  and  full  trial  by  jury. 

^obarm  can  be  done  by  the  other  course.     All  that  counsel 
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says  is  in  the  hearing  of  the  court;  the  law  he  lays  dowu 
subject  to  the  correction  of  the  court,  and  to  make  a  practi* 
speech  to  the  jury  he  must  exercise  the  right  to  state  his  ^^ 
gal  points  to  them.  "Tliere  is  reason  in  roasting  eggs;"  c^.^-^^ 
statutes  and  rules  of  (;ourt  must  be  so  construed  as  not  to  ^^  m>- 
set  great  and  fundamental  rights. 

4.  The  court  charged  the  jury  that  where  there  was  but  c:^wrB^ 
witness  to  the  proof  of  the  truth  of  the  libel,  the  corroba  «"':s*' 
ting  circumstances  ''must  be  sufficient  to  amount  to  auoti 
witness  or  to  support  the  one  witness  to  that  extent." 
corroborate  means  to  strengthen,  and  the  Code  simply  decla  ■ 
"corroborating  circumstanct»s  may  dispense  with  another  "=^  * 


ness"  in  order  to  convict  for  perjury:  Code,  section  37'^^'^ 


We  tiiink  the  circumsUinces  should  be  such  as  to  convince  •>  ■  '® 
jury — such  as  so  to  strengthen  the  one  witness  as  to  indft-'*^^ 
them  to  believe  that  he  has  sworn  truly,  and  that  the  plj^  *  *^' 
tiflF  swore  falsely,  and  that  the  plea  is  true.     If  the  jury   aa-*c 
satisfied  with  the  weight  of  the  corroborating  circumstat^^^^ 
it  is  enough.     Tliere  must  be  sufficient  corroboration  to  sati^  ^ 
them,  and  how  much  would  be  exactly  equal  to  the  weight    ^f 
another  witness  it  would  be  hard  for  us  to  prescribe  or  f^f 
them  to  calculate.     Such,  we  think,  too,  is  authority  on  i\^  w 
point.     Greenleaf  says:  "But  it  is  not  precisely  accurate    ^ 
say  that  these  additional  circumstances  must  be  tantamount  ^^ 
another  witness.     The  same  effwt  being  given  to  the  oath   ^' 
the  prisoner  as  though  it  was  the  oath  of  a  credible  witne^4 
the  scale  of  evidence  is  exactly  balanced,  and  the  equilibrii*^ 
must  be  destroyed  by  material  and  independent  circumstance*^ 
before  the  party  can  be  convicted.     Tlie  additional  evident 
need  not  be  such  as,  standing  by  itself,  would  justify  aoo*** 
viction  in  a  case  where  the  testimony  of  a  single  witness  woijW 
suffice  for  that  purpose:"  1  Greenleaf,  257.     We  think,  there- 
fore, the  court  erred  on  this  point. 

5.  It  is  complained  that  the  court  read  many  of  defenJaDt« 
requests  to  the  jury  and  declined  to  give  them.  We  thin* 
the  proper  practice  would  be  not  to  read  them  at  all  to  the 
jury  unless  the  court  meant  to  give  them  as  written,  or  in^ 
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d  form.  If  he  meuDS  to  refuse  them,  it  is  not  ncoes- 
read  them;  it  can  do  no  good;  it  miglit  harm  the 
taking  the  request.  The  jury,  ignorant  of  law,  might 
le  that  the  court,  emphatically  declining  to  give  a  ra- 
cked l)y  one  party  meant  that  the  party  had  mistaken 
of  his  case,  and  could* not  recover.  It  is  better  and 
>t  to  read  tiiem  aloud  to  the  jury, 
he  court  was  requested  to  charge  what  was  the  mean- 
nominal  damages  in  law,  that  it  was  only  slight  dam- 
ough  to  carry  costs.  The  court,  though  charging  upon 
ject,  declined  to  give  this.  We  think  he  should  have 
ged. 

he  court  also  erred,  we  think,  in  declining  to  charge 
3  jury  could  not  give  special  damages  on  the  count  for 
lat  count  having  allege<I  none  and  none  being  proven^ 
^e  think  the  court  was  right  in  declining  to  charge 
this  libel  was  written  and  not  printed,  malice  must  be 
The  libel  charged  a  crime,  and  malice  is  implied: 
nleaf,  418. 

^e  think  he  was  right,  too,  in  declining  to  charge  that 
a  libel  was  punishable  criminally,  the  plaintiff  was 
itle<I  to  full  damages  in  his  civil  suit.  There  was  no 
«  that  he  hwl  ever  been  indicted,  found  guilty  and 
k1  for  the  offense,  and  the  fact  that  he  might  possibly 
x>  remote  to  be  considered  in  mitigation  of  damages. 
There  were  a  number  of  requests  made  explanatory  of 
erent  elements  that  make  up  damages,  and  the  various 
)r  damages  and  other  similar  generalities,  which  we 
he  court  properly  refused  ;  but  in  refusing  them,  it  ap-, 
bat  he  read  from  sectibn  3065  to  section  3074  of  the 
nclusive,  which  did  not  probably  much  enlighten  the 
I  the  law  of  this  case.  To  give  generalities,  al)stract 
itions  of  law,  to  the  jury  in  charge,  would  be  error;  to 
to  give  them,  and  yet  read  nine  sections  of  the  Code 
t  explanation,  seems  to  us  equally  erroneous.  What 
7  need  is  a  clear  explanation  of  the  law  of  the  case  at 
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ar,  an<1  its  plain  application  to  the  facts.     If  tlicy 

ucli  and  such  facts  to  exist,  then  such  is  the  law. 

11.  In  this  case,  on  the  plea  of  set-off  here  filed,  we  thK  vsi 
Jiat  the  court,  having  been  requested  to  chai^  that  if  pls:^  i  n- 
tiff  began  the  fight  and  made  the  first  attack  upon  defend^,  sur, 
then  he  was  liable  for  the  injuries  to  defendant's  persc^f; 
ought  to  have  charged  that  if  plaintiff,  six  months  after  this  2*  ^' 
legcd  lil>cl  had  been  sent  to  him,  made  a  premeditated  at^^^^'' 
ujiou  defendant  at  night  with  a  repeater  pistol,  and  fireJ  &  »*^* 
upon  him,  and  if  defendant  acted  in  self-defense,  though  iisi  ^^^ 
a  similar  d(»adly  weapon,  and  after   he   had  received  -C**® 
wounds  which  injured  him,  advanced  uiK)n  plaintiff,  who  w^^^" 
firing  upon  him  from  behind  a  tree,  and  reached  his  pis*-*-^* 
around  tlie  tree  and  shot  plaintiff  to  dislodge  him,  and  e^^^^ 
shot  him  again  as  he  retreated,  then  plaintiff  is  responsible    "^ 
law  to  defendant  for  the  injuries  inflicte<l,  and  that  the  jiK'J 
should  set  them  off  against  any  damages  they  might  assesr^  ^>* 
the  suit  for  libel ;  and  that  if  this  attack  was  made  six  months 
after  the  libelous  letter  was  sent  to  plaintiff,  such  letter,  iio^^* 
ever  libelous  and  false  and  abusive,  could  not  justif\'  such  hd 
attack  at  such  length  of  time.     Passion  should  have  cooled 
and  reason  resumed  its  sway  to  such  an  extent  at  least  as  to 
prevent  all  efforts  at  homicide.     In  resi)ect  to  the  question  of 
how  far  the  plea  of  justification  has  been  sustaine<l,  we  ssj 
nothing,  because  another  jury  will  pass  upon  it;  nor  will  *^* 
undertake  to  measure  the  damages  for  the  libel,  if  the  plea  of 
justification  be  not  sustuined,  on  the  one  hand,  nor  the  injuria 
to  defendant's  person  by  the  plaintiff's  night  attack, on  the 
^other.     We  think  that  defendant  has  not  had  the  law  of  his 
case  properly  laid  before  the  jurj',  in  the  view  we  entertain  w 
it,  and  therefore  we  grant  a  new  trial. 
Judgment  reversed. 
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RKB  &  Wilson,  plaintifls  in  error,  vs.  Lizzie  Trawick, 

defendant  in  error. 

lien  the  sheriff,  pending  an  application  by  the  defendant  for  homestead, 
Is  the  land  subject  to  the  homestead  right,  reserving  it  in  the  deed  made 
the  purchaser,  the  homestead,  on. afterwards  being  set  apart,  is  subject 
levy  and  sale  at  the  instance  of  another  creditor  whose  judgment  is  for  a 
bt  existing  prior  to  the  adoption  of  the  present  constitution. 
sheriff's  deed  is  not  admissible  as  title  without  the  Ji,  fa.,  or  without 
3per  secondary  evidence  if  theyf.  fa,  cannot  be  produced.  Neither  is  it 
missible  as  color  of  title  unless,  on  the  case  made,  it  is  relevant  as  such, 
►ue  diligence  in  searching  for  a  superior  court  fi.  fa.  traced  into  the 
eriff'*s  office,  and  not  there  now  nor  known  to  be  elsewhere,  requires 
arch  in  the  clerk's  office  also,  since  it  is  to  that  office  that  all  executions 
ined  therefrom  are  ultimately  returnable. 

lomestead.  Levy  and  sale.  Evidence.  Deeds.  Before 
Ige  PoTTLB.  Hancock  Superior  Court.  October  Term, 
'6. 

Sported  iu  the  opinion. 

I-  T.  Jordan,  for  plaintiffs  in  error. 

GiBORGE  F.  Pierce,  Jr.,  for  defendant. 

BLBCKIiEY,  Judge. 

Land  was  sold  by  the  sheriff  in  June,  1869,  un<Ier  judg- 
-nt8  rendered  in  April  of  that  year.  It  docs  not  appear 
^iiathe  records  upon  what  the  judgments  were  founded,  nor 
'  We  deem  it  material  in  the  present  case.  At  the  time  of 
^  sale,  an  application  by  the  defendant  for  homestead  in 
^  land  was  pending  before  the  ordinary.  The  sheriff,  being 
^^ified  of  the  application,  announced  publicly  that  the  land 
^uld  be  sold  subject  to  the  right  of  homestead ;  and  after  this 
'Qouocement,  he  so  sold  it.  He  made  the  announcement  at  the 
stance  of  the  defendant;  and  George  F.  Pierce,  Esq.,  who 
%  acting  at  the  time  as  the  defen<lant's  attorney,  took  part 
I  making  or  procuring  it  to  be  made.  Mr.  Pierce  became 
le  parchietser,  at  the  price  of  $480  00,  and  the  sheriff  exe- 
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cuted  to  liinia  deed  in  the  usual  form,  except  that  it  contai  ued 
a  reservation  in  these  words:  "Provided,  nevertheless,  this 
deeil  nor  sale  is  to  impair  the  right  of  said  defendant  nov-  his 
family  to  a  homestead  in  said  land,  of  the  value  of  $2,000  OO 
in  specie,  as  is  granted  to  the  citizens  by  the  constitution  and 
laws  of  said  state;  but  this  deed  is  made  stdjject  to  said  de- 
fendant's rights  to  said  privileges  he  may  hereafter  assert  i^ 
the  proj>er  courts  of  the  country."  Several  months  afkernrard^i 
Mr.  Pierce,  by  quit  claim  deed,  conveyed  all  his  right  anfl 
title  to  tlie  defendant's  wife,  the  present  claimant.     The  pt»^" 
chase  money  was  the  same  in  amount  as  that  paid  out  by  ^i^* 
Pierce,  and  was  raised  by  her  by  borrowing  on  herowncred"** 
The  homestead  was  set  ap2irt,  but  at  what  time  does  not  ap- 
pear, further  than  that  it  was  subsequent  to  the  sheriff's  ff^*^ 
In  1873  tlie  whole  tract  was  levied  upon  as  the  projierty    ^f 
the  same  defendant  by  virtueof  a  judgment  renden?d  in  18^^ 
in  favor  of  the  plaintiffs  in  error,  Clarke  &  Wilson.    Th'* 
judgment  was  for  a  debt  which  existed  prior  to  the  constit**" 
tion  of  1868.     Tlie  defendant's  wife  interposed  a  claim  to  1 1>® 
whole  tract,  and  on  the  trial  of  the  claim  the  verdict  was  *° 
her  favor.     The  plaintiffs  moved  for  a  new  trial,  and  forerr^ 
in  overruling  that  motion  this  writ  of  error  was  brought. 

1.  One  ground  of  the  motion  is,  that  the  venlict  was  co^ 
trary  to  evidence;  and  we  think  it  was,  to  the  extent  of  tb^ 
homestesid  estate.     To  that  the  claimant  exhibited  no  tit'* 
whatever.     Her  title  consisted  wholly  of  the  sheriff's  dee»l  *^ 
Pierce,  and  of  the  deed  from  Pierce  to  her.     The  sheriff  d*" 
not  sell  nor  attempt  to  sell  the  homestead.     When  heexoept" 
ed  it  in  the  terms  of  sale  and  in  the  deed,  it  was  thesaiuetf 
if  he  had  excepted  it  in  his  levy.     If  the  judgments  ante 
which  he  was  proceeding  were  based  on  contracts  made  pri* 
to  the  ado[)tion  of  the  present  constitution,  he  could  li>^ 
sold  the  homestead  right,  notwithstanding  the  |)ending  appl^ 
cation;  but  the  power  to  sell   it,  if  such   power  existed,** 
not  exercised.     He  gave  public  notice  that  he  would  not  ex- 
ercise it.     The  purchaser  not  only  acquiesced  in  tliat  notice 
but  took  part,  as  the  defendant's  attorney,  in  promuIgatiDft 
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ring  it  to  be  promulgated.     Whether  those  judgments 
le  homestead  or  not^  the  plaintiffs  in  tliem  could  cer- 
ive  spared  the  homestead  right  if  they  had  thought 
o  do  so,  by  excepting  the  same,  either  from  the  levy 
the  sale.     The  sheriff,  with  or  without  authority 
plaintiffs,  could  do  the  same  thing.     His  assumption 
uthority,  would  simply  have  left  him  answerable  to 
itiffs  for  any  injury  they  may  have  sustained  from  his 
net,  but  it  would  in  nowise  have  altered  the  fact  of 
il  conduct.     Taking  all  the  facts  of  the  case,  we  think 
idaiit  asserted  a  homestead  right  in  the  land  to  the 
$2,000  00,  and  that  both  the  sheriff  and  the  pur- 
mder  him  acquiesced  in   the  right  claimed.     If  the 
jr  had  afterwards  resisteil  the  laying  off  of  the  home- 
;  might  have  been  met  successfully  by  the  doctrine  of 
He  wafe  instrumental,  as  the  defendant's  attorney, 
ig  the  sale  restricted  as  it  was;  and  the  deed  which 
>ted  showed  on  its  face  that  the  hohu^tead  was  not 
i  to  pass.     In  some  cases  there  is  a  distinction  be- 
lling property  subject  to  incumbrances  generally,  and 
Hibject  to  a  particular  incumbrance  specifically  men- 
See  98  Massachusetts,  305;    60   Georgia  Reports ^ 
\  Ibid. J  316.     If  the  present  case  restjed  alone  upon 
inction,  our  ruling  would,  perhaps,  be  maintainable; 
as  still  stronger  support,  for  an  incumbrance  proper 
tion  to  some  right  that  has  already  passed  out  of  the 
lit,  or  which  has  been  created  in  some  other  person ; 
,  the  interest  here  involved  was  one  abiding  in  the 
nt  himself.     There  was   uo  attempt  to  sell  all  his 
tie  and  interest,  as  is  usually  done,  but  a  particular 
liich  he  claimed  was  expressly  exceptetl.     The  excep- 
*  not  of  something  to  be  asserted  by  a  third  |>erson,  as 
ase  of  incumbrances  proper,  but  of  something  to  be 
by  the  defendant  himself.    In  other  words,  he  insisted 
iving  a  oertaia  interest  in  his  land  left  in  himself,  and 
iff  yielded  to  his  claim  and  sold  accordingly.     After 
that  interest  was  definitely  ascertained  and  set  apart, 

U  LVI.  24. 
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•nd  thus  matters  stood  when  the  whole  land  was  seized  agn 
by  other  creditors,  against  whom  the  homestead  right,  spar- 
before,  would  not  prevail.  ' 

It  was  suggesteil  in  the  argument,  though  it  does  not  app^ 
in  the  record,  that  the  whole  of  the  tract  was  embraced  in  t 
homestead  as  laid  off.  Siiould  this  appear  to  be  true  U|^3 
the  next  trial,  we  direct  that,  as  judgment  creditors  of  c 
defendant  have  had  (he  benefit  of  the  purchase  money  hei 
tofore  paid  to  the  sheriff,  the  amount  thereof,  without  h 
lt*rest,  bi»  refuntle<l  to  the  presmt  claimant,  out  of  the  proceed 
of  the  next  sale,  provided  the  claimant  sliall,  l>efore  anotiiei 
sale  is  advertised  by  the  sheriff,  file  in  the  clerk's  otBco,  aiid 
have  ri»(H)nled,  a  quit  claim  dee<l  to  the  defendant  of  all  her 
right  and  title  to  the  whole  tract,  whether  in  possession  oriu 
n»versit>n.  We  give  this  direction  the  more  readily  l^ecaa* 
iHtunsel  for  plaintiffs  in  error,  when  the  case  was  argued,  e*" 
pri'ssiul  a  willingness  that  the  claimant  should  be  allowed  ber 
purchase  money  if  the  land  were  made  subject  t^)  re-sale, 

2.  In  the  progress  of  the  trial  the  claimant  offered  in  evi- 
dence the  sheriff's  <leed  to  Pierce,  without  proilucingorac; 
counting  for  \\\q  fi,fa^.  under  which  the  shi'riff  sold.  Th* 
court  admitted  it  over  the  objection  of  the  opposite  party* 
We  think  this  was  error,  if  the  purpose  was  to  treat  the  deed 
as  anything  more  than  color  of  title;  and  as  mere  color «" 
title,  it  was  not  relevant  to  the  other  facts  of  the  case.  There 
appears  to  have  been  no  statement  of  counsel  that  it  wascX" 
pected  to  make  it  available  as  color  of  title.  We  think  the 
dec<I  should  have  b(»en  rejected:  15  Georgia  Bejwrts.i^^i 
16  Ibid,  593;  20  Ibid.,  689 ;  10  Ibid,  74  ;  24  /6k/.,49A 

3.  Later  in  the  trial,  claimants  offeriMl  secondary  evidence 
the Ji.  fas,  under  which  the  sheriff  sold  the  land.  As  prt" 
luary  proof,  it  was  shown,  presumptively,  that  the  sheriff 

made  the  sale  turne<l  them  over  to  his  su(.*cxHsor,  tlicpr^ 

t  incumbent;  and  the  latter  testifie«l  that  he  had  searckd 

office  and  could  not  find  them.     We  think  the  sliowiug 

complete  as  to  the  sheriff  and  the  sheriff's  ofKce,  butit 

t  to  have  gone  further  and  disclosed  search  in  the  clerk'fl 
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ofiBce.    All  executions  from  tlie  superior  court  arc  ultimately 

retuniable  to  the  clerk's  office;  and  wiieu   they  have  been 

traced  into  the  sheriff's  office  and  are  shown  to  be  no  longer 

tliere,  the  presumption  is,  in  tlie  absence  of  proof  to  the  con« 

traiy,  that  they  liave  been  acted  upon  finally  by  the  slieriff 

and  passed  into  the  clerk's  office.     Reasonable  diligence  to 

find  them  has  not  been  exhausted  until  search  has  been  made 

there:  6  Georgia  Reports^  188;  7  Ibid,  264;  10  Ibid.,  253. 

We  do  not  think  that  any  question  of  fraud  was  involved  in 

the  proven  facts  of  the  case.     It  was  not  error  for  the  court 

to  refuse  the  charge  requested  on  that  subject.     The  plaint  ifi's 

right  to  sell  the  homestead  results  from  its  never  having  been 

sold,  and  not  from  any  fraud  in  the  prior  sale.     In  so  far  as 

the  court's  charge  recognizes  that  sale,  (assuming  it  free  fiom 

fraud)  or  the  deed  made  under  it,  as  an  obstacle  to  subjecting 

the  homestead  now,  under  the  present  levy,  the  charge  is 

^fror.    It  is  not  clear,  from  the  charge  itself,  that  it  was  in- 

^dcd  to  mean  anything  inconsistent  with  our  own  views; 

out  construing  it  in  the  light  of  the  court's  refusal  to  grant  a 

.J^w  trial,  there  is  a  strong  probability  that  the  judge  below 

did  not  agree  with  us  on  the  main  point  in  the  case.     We  un- 

wrstand  what  he  did  better  than  the  imperfect  report  bi'fore 

^enables  us  to  understand  what  he  said, 

Judgment  reversed. 


Anderson  Attaway,  plaintiff  in  error,  r5.  The  State  op 

Georgia,  defendant  in  error. 

f'*  There  was  sufficient  evidence  in  this  case  to  sustain  the  verdict. 
1  Newly  discovered  evidence  to  the  effect  that  a  witness  is  prepared  to  swear 
that  she  heard  a  person  other  than  the  defendant  admit  that  she  did  the 
criminal  act  of  which  defendant  was  convicted,  will  not  authorize  a  new 
trial. 

CrimiDal  law.     New  trial.     Before  Judge  McCutchen. 
JBartow  Superior  Court.    July  Term,  1875. 
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It  19  only  necessary  to  state  that  the  newly  discovered 
dence  was  enibrace<l  in  the  affidavit  of  one  Nancy  Reeder, 
the  effect  that  she,  in  company  with  three  other  parties,  he&. 
Siillie  Russell  say  that  Anderson  Attaway  did  not  cut  or 
sault  William  Vaughn  at  the  time  and  place  charged  in 
indictment,  but  that  she,  Sallie  UusseH,Clit  him;  thatVaii^ 
requested  her  to  say  nothing  about  the  difficulty,  stating  tlL^si.t 
he  would  fix  it  on  some  one  else;  that  she  did  the  cutting    on 
account  of  some  improper  conduct  on  the  part  of  Attaway^    txf 
her.     That  she  never  disclosed  these  facts  to  Attaway  or   Ii  ia 
counsel  until  aflor  the  trial. 

The  usual  affidavits  of  the  defendant  and  his  counsel  as  to 
the  evidence  being  newly  discovered,  were  also  annexed. 

Warren  Akin  &  Son;  J.  L.  &  J.  M.  Moon;  BiCHiBi> 
H.  Field,  by  Abda  Johnson,  for  plaintiff  in  error. 

A.  T.  Hackett,  solicitor  general,  by  E.  P.  Howell,  for 
the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  an  assaDl^ 
with  intent  to  murder  and  on  his  trial  therefor  was  found 
guilty.  A  motion  for  a  new  trial  was  nfide  by  the  defend- 
ant, on  the  ground  that  the  verdict  was  contrary  to  law  aw 
the  evidence,  and  for  newly  discovered  evidence  since  thetriilf 
whicli  motion  was  overruled  by  the  court,  and  the  defendant 
excepted. 

The  assault  was  committed  in  the  night,  and  the  only  poi' 
>'^on  the  evidence  was  as  to  the  identity  of  the  defen 

'--«ni1  from  the  evidence  before  tb 
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Tize  any  court  to  grant  a  new  trial  on  tliat  ground.     There  was 
no  error  in  overruling  the  motion  for  a  new  trial. 
Letthejudgment^of  the  court  below  be  affirmed. 


Louis  de  Saulles  &  Company,  plaintiffs  in  error,  V8.  Geo. 
6.  Leake,  defendant  in  error. 

'•  If,  in  charging  the  jury  on  any  material  point,  the  judge  expresses  an  opin- 
ion  as  to  what  the  proof  shows,  or  what  is  true  according  to  the  evidence, 
« IS  error  for  which  a  new  trial  must  be  granted  by  the  supreme  court. 

^  his  not  error  to  repeat  what  is  admitted  by  one  of  the  parties ;  and  that 
"»e  admission  was  made,  if  so  stated  in  the  charge,  will  be  taken  as  true, 
'uJess  it  be  otherwise  certified  in  the  bill  ot  exceptions. 

3-  An  erroneous  charge  on  irrelevant  evidence,  or  touching  a  matter  wholly 
l^niaierial  to  the  merits  of  the  controversy,  is  not  cause  for  new  trial  unless 
«hasmisled  the  jury. 

Charge  of  Court.    New   trial.     Before  Judge  Cowart. 
%  Court  of  Atlanta.    June  Term,  1875. 

*^ke  brought  complaint  againgt  de  Saulles  &  Company 
^  an  account  for  $699  96,  due  for  services  rendered  as  a  clerk, 
•*^1  for  $120  00  money  loaned.  Defendants  pleaded  that  the 
**ouut,  so  far  as  correct,  had  been  paid.  That  tlie  plaintiff 
****  been  employed  by  the  year  and  had  left  their  service  with- 
^t  cause,  tliereby  damaging  them  $250  00.  That  he  was  not 
•iititled  to  any  pay  for  the  three  dull  months  of  the  year.  To 
''epiea  was  attached  a  bill  of  particulars  made  out  upon  this 
••sifi,  by  which  the  plaintiff  was  shown  to  be  indebted  to  the 
^edauts  $154  65. 

In  view  of  the  decision  the  testimony  is  immaterial  iiere, 
toept  as  to  the  item  of  $120  00  alleged  to  have  been  loaned 
ly  plaintiff  to  defendants.  The  former  testified  that  it  was 
^uey  loaned.  -  Krous,  one  of  the  defendants,  stated  that  it 
^  money  taken  by  him  from  plaintiff  when  intoxicated, 
tot  he  admitted  that  it  was  used  by  defendants  with  the  con- 
»ai  of  plaintiff. 
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The  court  charged  the  jury,  amoDgst  other  things,  as  fol 
lows:  ''The  proof  shows  that  the  plaintiff  left  defendaotsalwc::. 
the  time  of  the  commencetnent  of  the  busiest  season,  whi 
the  defentlants  admit  that  he  served  them  during  the  sprii" — 
months  of  that  year,  when,  according  to  the  proof,  the  bii 
ness  was  nearly  as  good  as  in  the  fall  mouths,  during  wh^B 
time  it  is  admitted  plaintiff  served. 

"  As  regards  the  item  of  $120  00  there  is  a  conflict  of  — 
testimony  in  reference  thereto.  You  will  harmonize  the  ^^ 
timony  if  yt)u  can ;  if  you  cannot,  then  you  will  find  in  fi^.  r 
of  that  which  you  believe  most  clear." 

The  jury  found  for  the  plaintiff  $351  29,  with  interest  F^yja 
October  15th,  1874.     The  defendants  moved  for  a  new  X,riti 
beciuise  the  verdict  was  contrary  to  law  and  evidence,  ancT  he- 
cause  of  error  in  the  aforesaid  charge.     The  motion  wasova^ 
rnleil  and  defendants  excepted. 

Hillyk:r&  Brother,  for  plaintifls  in  error. 

A.  B.  Culberson;  Orr  &  Lewis,  for  defendant.     • 

Bleckley,  Judge. 

This  was  a  suit  by  a  mercantile  clerk  against  his  employed 
for  wages  and  for  money  loaned.     The  money  item  was  ad- 
mi  tte<l.    The  item  for  wages  was  resisteil,  on  the  ground  tli«^ 
the  clerk  had  withdrawn  from  the  service  for  which  he  was    ■ 
hired  before  the  expiration  of  the  term,  without  just  cau* 
and  without  the  consent  of  his  employers.     The  service coiO- 
menced    in   January,    1874,  without  any  definite  contraflt    . 
Subsequently  a  contract  was  entered  into  for  service  during    - 
that  ytar,  at  the  rate  of  $1,000  00  per  annum.     Under  that 
contract  the  plaintiff  remained   until   the  13th  of  Octobefi 
when   he   withdrew.      He  justified   his  withdrawal   iu  two 
ways  :   First,  he  said  that  it  was  stipulated  in  the  contract  it" 
self  that  either  party  might  put  an  end  to  the  engagement  it 
will;  and,  second,  he  said  that  his  employers  had  given hin 
j  ust  cause  to  leave  them  by  refusing  to  allow  him  reosouabla 
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for  mealsy  or  rather  for  breakfast.  He  claimed  pay 
for  the  time  he  served,  and  his  suit  was  brought  for  a 
Qce,  aflter  deducting  certain  admitted  payments.  Both 
ies  testified  in  the  case.  It  was  a  disputed  point  whether 
plaintiff  had  a  right  to  withdraw  at  pleasure  by  tlie 
18  of  the  contract;  and  it  was  also  a  disputed  point 
'ther  the  restriction  he  complaine<1  of  in  reference  to  his 
Is  was  unusual  or  unreasonable.  It  was  likewise  a  ques- 
,  8up(X)sing  his  withdrawal  justified,  how  his  wages  for 
time  he  served  should  be  apportioned.  Would  he  be  en- 
d  to  what  his  services  wore  worth,  irrespective  of  the  con- 
t  rate,  or  would  the  contract  rate  govern ;  and  if  the  lat- 
would  the  apportionment  depend  simply  on  the  nunil)er 
lonths  served  out,  or  partly  on  the  comparative  importance 
i)ese  months  as  falling  in  or  out  of  the  business  season  ? 
re  was  evidence  tending  to  show  that  some  months  were 
and  some  more  active,  and  that  the  fall  months  es[)ecial- 
vere  business  months.  Other  evidence  tended  to  show 
the  spring  months  were  nearly  equal  to  those  of  the  fall, 
that  the  plaintitrs  services,  even  in  the  dull  months  of 
luer,  were  worth  the  average  rate  of  the  contract. 
.  The  court  charged  the  jury  that  the  proof  showed  that 
plaintiff  left  about  the  commencement  of  the  business  sea- 
while  the  defendants  admit  that  he  served  during  the 
ng  months,  when,  according  to  the  proof,  the  business  was 
rly  as  good  as  during  the  fall  months.  It  is  not  in  ac- 
ianoe  with  the  system  of  charging  a  jury  known  to  our 
)  for  the  judge  to  express  himself  thus  in  reference  to  the 
lenoe.  What  the  proof  shows,  and  what  is  according  to 
proof,  must  be  determined  by  the  jury  entirely.  The 
Qte  prohibits  the  judge  from  even  intimating  an  opinion; 
for  this  error  we  are  required  by  the  statute  itself  to  order 
ew  trial:  Code,  section  32:18;  Phillips  vs.  Williaim,  39 
rgia  Reports,  697. 

.  It  is  not  error  for  the  judge  to  say  to  the  jury  that  a 

is  admitted:   16  Georgia  Reports,  368.     Of  course,  it 

Id  be  otherwise  if  the  fact  were  not  admitted.    But  where 
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there  is  sueli  a  statcQient  in  the  charge,  and  tliere  15  no  con- 
tradiction of  it  by  the  judge  liimself  in  the  bill  of  exceptions, 
it  will  be  tiiken  as  true.  In  the  charge  we  have  just  recite*!, 
the  judge  told  the  jury  that  the  defendants  admitted  that  the 
pIuintifT  served  during  the  spring  months.  Unless  it  wei 
otherwise  alleged  in  the  Irill  of  exceptions,  and  certifie<l  bj 
the  judge,  we  must  sup[)o.se  tiiat  this  related  to  some  admis 
sion  made  by  the  defendants  in  o[>en  court.  We  do  no^  ^ 
therefore,  include  this  part  of  the  charge  in  pronouncing  t^  ^ 
charge  erroneous.  The  error  lies  in  saying  that  the  prc:::^^ 
showed  the  defendant  leil  almut  the  commencement  of  ILl^ 
business  season,  and  that,  according  to  the  proof,  the  busit^^^;^ 
was  nearly  as  good  in  the  spring  months  as  during  the  £2. 1/ 
months. 

3.  The  charge  is  further  complained   of,  as  respects  r  fie 
item  for  loaned  money,  l>ecause  the  jury  were  told  tliatf  lie 
evidence  was  conflicting,  and  that  if  they  could  not  li;irmc»«3- 
ize  it,  thev  sliould  find  in  favor  of  that  which  was  mostclei^r. 
Perhaps  the  jutlge  ought  not  to  say  to  the  jury  tliat  tljee*^"'" 
deuce  is  conflicting;  but  whether  so  or  not,  is  of  nocon^^^ 
quence  in  tiie  present  case — the  money  item  was  not  (lisput><^ 
except  as  to  the  way  the  loan  was  made,  and  that  was  of   ^ 
moment.     It  did  not  Vary  the  rights  of  the  parties  in  the 
least.     The  evidence  to  which   the  charge  applieil  was  qin'^ 
irrelevant  to  any  real  issue  in  the  case:  12  Georgia  Repot^ 
213. 

We  will  add,  that  in  granting  a  new  trial  at  all  in  thiscas*; 
we  carry  our  obedience  to  the  statutory  mandate  up  totlie 
highest  notch.  It  is  more  than  probable  that  the  defendants 
were  not  the  least  injured  by  the  manner  in  which  the  judgs 
instructed  the  jury;  but  still,  the  charge  was  irapro|»er,  aiw 
we  think  it  best  to  abide  by  the  words  of  the  statute  ivhere 
there  is  a  pr)ssibility  that  the  impropriety  may  have  had  the 
slightest  influence  on  any  material  point. 

Judgment  reversed. 
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*^ARY  E.  Pkimrose,  plaintiff  in  error,  vs.  John  S.  Brown- 
ing, defendant  in  error, 

*  In  a  claim  case,  the  burden  of  proof  is  upon  the  plaintiff  in  execution  to 
^ow  title  in  the  defendant  in  order  to  authorize  a  verdict  that  the  property 
is  subject;  and  when  the  plaintiff  seeks  to  do  so  by  proving  that  the  pro- 
ceeds of  the  sale  of  lands  voluntarily  conveyed  to  the  wife  by  the  husband, 
sifter  he  became  indebted  to  the  plaintiff,  paid  for  the  land  levied  on,  though 
the  deed  was  made  by  the  vendor  to  the  wife,  the  deeds  from  husband  to 
"lirifc  and  from  the  vendor  of  the  land  levied  on  to  the  wife,  are  essential 
links  in  the  chain  which  binds  the  land  levied  on  to  pay  the  plaintiff's 
debt,  and  parol  evidence  of  the  character  or  contents  of  these  deeds  is 
inadmissible ;  the  deeds  themselves  must  be  introduced  or  accounted  for. 

K-  When  such  a  deed  is  introduced,  its  consideration  may  be  attacked  bypa- 
Tol,  and  though  purporting  to  be  valuable,  it  may  be  proven  to  be  purelj 
voluntary.  ^ 

I-  An  insolvent  debtor  cannot  make  a  legal  voluntary  conveyance  of  lands 
so  as  to  defeat  existing  debts,  and  section  2662  of  the  Code  is  applicable  to 
such  a  case;  nor  does  it  matter  with  what  intent  the  deed  I)e  made;  the 
debtor  must  be  just  before  he  can  be  generous,  he  must  pay  what  he  owes 
Ixfore  he  can  give  away.  Yet  whether  he  be  insolvent  or  not,  is  a  ques- 
tion for  the  jury,  and  that  question  being  in  dispute  and  dependent  on  the 
facts  proven,  it  is  error  in  the  court  to  charge  that  "  no  debtor  in  the  con- 
dition of  Primrose  could  make  such  a  gift  of  his  property.'' 

4-  An  accommodation  indorscr  becomes  a  debtor  at  the  time  he  puts  his 
name  on  the  note,  and  not  from  the  time  that  the  note  matures;  and  if  in 
tliis  case  he  made  the  deed  of  gift  to  his  wife  after  the  indorsement,  and 
then  owed  more  than  he  owned,  he  was  insolvent ;  and  the  deed  to  his 
^rife,  if  voluntary,  was  injurious  to  the  holder  of  the  note  and  void  agsinst 
him  as  an  existing  creditor. 

Claim.  Evidence.  Deeds.  Debtor  and  creditor.  Charge 
of  Court.  Indorsement.  Fraudulent  conveyance.  Before 
Judge  Tompkins.  Richmond  Superior  Court.  October 
Term,  1875. 


Beported  in  the  opinion. 

H.  Clay  Foster,  for  plaintiff  in  error. 

Barnes  &  Cumming»  for  defendant. 
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Jackson,  Judge. 

Browning  obtained  judgment  against  P.  H.  Primrose  as 
iudorser,  u)M)n  a  note  date<l  November  12th,  1873,  and  pay- 
able thirty  days  after  date;  execution  was  issued  thereoD| 
and  was  levie<l  upon  certain  laud  as  the  property  of  said  de- 
fendant; the  land  was  claimed  by  Mary  EL  Primrose,  and  on 
the  trial  of  the  claim  case  it  was  agreed  between  counsel  that 
the  note  l)ecame  due  five  days  after  the  date  of  the  deed  under  ^ 
which  claimant  claimed  the  land. 

The  plaintiff  in  execution  proved  by  tlie  defendant,  wli 
was  the  husband  of  the  claimant,  that  his  wife  had  no  sej 
rate  proj>erty  prior  to  his  conveying  it  to  her ;  that  he 
veyetl  to  her  the  old  homestead  place  near  Harrisburg,  i^^:^^ 
that  this  property  levied  on  was  bought  by  her  from  proc&c«-i^ 
of  the  sale  of  that  homestead  ;  that  afler  making  a  deed  Uh  his 
wife,  he  had  87,000  00  or  $8,000  00  in  proi^erty,  anti  owed 
$10,000  00   or   $12,000  00;    that   he   had   $2,000  00  €Pr 
$3,000  00  in  cash  in  his  butchering  business ;  that  he  made 
the  deed  not  to  delay  or  defraud  creditors,  but  to  secate    * 
homestead  to  his  family. 

At  the  close  of  this  testimony  claimant  move<l  foranoO' 
suit,  the  court  refused  the  motion,  the  jury  found  the  propel* 
ty  subject,  and  the  claimant  moved  for  a  new  trial  on  the  fcF»' 
lowing  grounds : 

Ist.  Because  the  court  erred  in  permitting  the  defeodaO^ 
Primrose,  to  testify  over  claimant's  objection,  that  he  m^**^ 
a  voluntary  conveyance  of  the  homestead  to  claimaut,  a.n^ 
that  the  property  levied  ou  was  bought  with  the  proceeiJ  ^' 
that  place. 

2d.  Because  the  court  erred  in  refusing  the  non-suit. 

3d.  Because  he  ernd  in  charging  that  if  defendant,  FritH' 
rose,  was  insolvent  the  deed  was  void,  and  that  he  was  ta" 
solvent  if  he  owed  more  than  he  owned. 

4th.  Because  he  erred  in  refusing  to  charge  that  if  PrinJ- 
rose  was  an  accommodation  indorser  of  O'Dowd  &  Company 
'^'^  was  not  the  debtor  of  plaiutifif  until  the  note  matured. 
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>l1i.  Because  the  court  erred  in  applying  section  ^26i 
Code  to  this  case,  and  in  remarking  thereon  that  no  de 
blie  condition  of  Primrose  could  make  such  a  gift;  of 
►p«rty. 

>ih.    Because  the  court  erred  in  charging  that  if  the  }\ 
ieved  the  testimony  ^iven  in  the  case  that  the  deed  v 
(1e  after  signing  the  note,  the  deed  was  void. 
Tth,  Because  the  verdict  was  contrary  to  law  and  to  ti 
€lf?nce. 

Yhe  court  overruled  the  motion  on  all  the  grounds,  and  thi 
the  error  assigne4l. 

1,2.  We  think  that  the  motion  for  a  new  trial  shoulo 
ve  been  grantetl,  because  the  court  erred  in  allowing  tliede- 
iilant,  Primrose,  to  testify  in  respect  to  the  character  of  the 
J  veyauce  which  he  had  made  to  his  wife.     The  deed  itself 
A  the  best  evidence  of  what  it  containe<1,  and  it  should  have 
^Q  produced  or  its  absence  properly  accounted  for.     The 
^intiff  in  execution  sought  to  subject  this  properly  ;  he  did 
*  show  possession  in  the  defendant  nor  any  legal  title  in 
^-     He  sought  to  show  title  in  him  by  showing  a  deed  to 
Wife  coupled  with  the  fact  thut  his  own  money,  or  the  pro- 
Is   of    land  of  his  which  was  subject  to  this  debt,  |)aid 
'his  land,  and,  thereby,  a  trust  resulted  to  him,  and  the 
title,  so  far  as  this  debt  was  concerncKl,  was  in  him.     To 
'^  this,  an  essential  link  was  this  deed  and  its  character, 
her  voluntary  or  for  value ;  and  the  best  evidence  of  its 
uts,  of  what  the  con3idenition  pur[X)rted  to  be,  was  uu- 
ionably  the  deed  itself 

Tn  regard  to  the  5th  ground,  we  think  section  2662  of 

nle  did  apply  to  the  case,  but  that  the  court  went  too  far 

og  that  no  debtor  in  the  condition  of  Primrose  could 

uch  a  gift  of  his  property,  for  whether  Primrose  was 

or  insolvent  was  a  question  for  the  jury,  and  the  court 

lot  have  taken  upon  himself  to  decide  it.     In  respect 

th  ground,  we  think  that  the  court  also  assumed  fiicts 

e  which  it  was  the  province  of  the  jury  to  pass  upon. 

smuch  as  there  was  no  legal  evidence  of  the  deed  to 


J 
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his  wife,  by  which  tlie  plaint iflf  sought  to  show  title  in  the 
defendant,  we  think  there  was  not  sufficient  evidence  to  sub-* 
ject  tliis  land  to  this  execution,  and,  therefore,  that  the  new 
trial  should  have  been  grantcni  on  the  grounds  that  the  non- 
suit was  refused,  and  that  the  verdict  was  contrary  to  law. 
We  see  no  error  in  the  thinl  and  fourth  grounds.     If  defend-  ^ 
ant  was  insolvent  he  ch)u1(]   not  give  away  his  property,  and^ 
he  was  insolvent  if  he  owed  more  tlian  he  owneil.     His  in-  ^ 
debtedness  was  incurred  at  the  moment  he  indorsecl  this 
|)er,  and  not  when  it  matured.     In  view  of  the  entire  case, 
disclosed  in  the  record,  we  think  there  should  be  a  new  tri:^ 
If,  on  that  trial,  it  should  be  made  to  api)ear  to  thesatisfacti 
of  the  jury,  by  competent  evidence,  that  the  defendant  in 
ecution  indorsed  this  paper  before  he  made  the  deed,  if  \5* 
untary,  to  the  homestc'ad  place  to  his  wife,  that  at  that  t^ 
he  owed  more  money  than  he  had  property  left  to  pay  it,  a 
that  the  proceeds  of  the  sale  of  this  homestead  place  was  us«k/ 
by  the  claimant  to  purchase  the  pro[)erty  levied  on,  the  cod- 
veyances  to  both  places  being  in  evidence  before  the  jury,  tlieo 
we  think  there  would  be  sufficient  evidence  to  8Up|)ort  a  vei^ 
diet  finding  the  pro{)erty  subject.     As  the  case  now  stands  v^^ 
do  not  think  that  there  is  enough  legal  evidence.     The  court 
assumed  facts  wiiich  should  have  been  left  to  the  jury   to 
find.     We  do  not  mean  to  say  that  if  the  dee<l  to  the  lioni^ 
stead  place  should  purport  to  be  for  a  valuable  consideration, 
that  such  consideration  could   not  be  attacked  by  parol  a"" 
shown  to  l>e  purely  voluntary ;  but  it  would  require  strongcf 
evidence  to  change  the  character  of  the  considerations  ex- 
pressed in  the  deed. 

Let  the  judgment  be  reversed  and  a  new  trial  be  grante"* 


James  Parker,  plaintiff  in  error,  vs.  Martin  G.  Brady, 

defendant  in  error. 

I.  Defendant  in  attachment  does  not  waive  his  traverse  to  the  plaintiff 's  afi* 
davit  by  afterwards  pleading  to  the  merits  of  the  action.     The  two  d^ 
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fenses  are  perfectly  consistent,  the  fornKMr  going  to  the  writ  and  the  latter 
the  declaration. 

While  the  traverse  is  not  to  delay  the  plaintifT  after  he  has  served  the  de- 
dant  personally  with  notice,  it  shoiihl  be  tridl  either  ])cf()re  or  with  the 
ain  case,  unless  continued  for  cause  when  the  main  case  is  ready. 


^T- 


w*    _- 


rj= 


ttachment.  Pleadings.  Waiver.  Practice  in  the  Supe- 
rior Court.  Before  Jndge  Cj.akk.  Sumter  Superior  Court. 
Ootober  Term,  1875. 

Heported  in  the  opinion. 

John  R.  Worrill,  for  plaintiff  in  error. 

GuERRY  &  Son  ;  H.^wkins  &  Hawkins,  for  defendant. 

Bleckley,  Judge. 

Attaeliment  issue<l  in  November,  1856,  and  was  levied 
upon  land,  personal  property,  and  by  service  of  garnishment. 
Declaration  was  filed  at  the  fii'st  term,  and  at  the  same  term 
the  defendant  traversed  the  truth  of  the  plaintitrs  affidavit 
^n  relation  to  the  ground  of  the  attachment,  which  ground 
•^as  that  the  defendant  absconds.  In  April,  18G9,  the  de- 
fetidant  filed  a  plea,  on  oath,  to  the  merits  of  the  action. 

At  Octol>er  term,  1875,  tlie  ciuise  came  on  for  trial  before 
*  jury.     The  defendant  offered  evidence   in   support  of  his 
traverse  of  the  plaintiff's  affiilavit.     Tlie  evidence  was  re- 
Palled  by  the  court,  the  coiu't  hoKling  that  tlie  traverse  was 
^^ived  by  pleading  to  the  merits.     The  defendant  then  with- 
^*^w  his  plea  to  the  merits  and  again  offered  tlie  evidence, 
*Uil  it  was  again  repelled  by  the  court,  the  court  holding  ihtnk 
the  traverse  stood  waive<l  as  well  after  the  plea  was  with- 
^'^wn  as  before.    The  court  then,  upon  insptn^tion  of  the  notes 
|*eclared  npon,  rendered  judgment,  without  the  verdict  of  ft 
J'^'y,  in  favor  of  the  plaintiff*,  for  principal,  interest  and  costs, 
'^ting  in  the  judgment  that  the  plea  having  been  with- 
^>1iwii,  there  was  no  issuable  defense  file<l  on  oath.     The 
Jodgment  contained  a  direction  for  levying,  first  upon  the 
^ttds  embraced  in  tlie  attachment  levy,  and  then  ui>ou  the 


374  SUPREME  COURT  OF  GEORGIA. 

Parker  vs.  Brady. 

property  of  the  defendant  generally.     It  made  no  refereui^:^ 
to  the  personal  property  seized  under  the  attachment. 

There  is  in  the  record  no  evidence  that  the  property  was  ^>^ 
plevied,  or  that  written  notice  of  the  attachment,  or  of  ^;^i 
proceedings  thereon,  had  ever  been  served  on  the  defendant  ^ 

The  Code  provides,  and  the  same,  in  substance,  was  sta^^^^^ 
law  at  the  date  of  this  attachment,  that  at  the  return  oP    tin 
attachment,  the  defendant  may  traverse  the  truth  of  theplaff> 
tiff's  affidavit  in  relation  to  the  ground  upon  which  the  attach- 
ment issued ;  that  the  issue  formed  u))on  such  traverse  sUrII 
be  tried  by  a  jury  at  the  same  term,  unless  good  cause  is 
shown  for  a  continuance;  and   that  if  the  verdict  upon  that 
issue  be  for  the  defendant,  the  attachment  shall  be  dismissed 
at  the  cost  of  the  plaintiff;  Code,  section  3312.     The  next 
section  declares  that  the  traverse  shall  not  delay  judgment  on 
the  declaration  where  personal  service  has  been  perfoeted,  but  . 
that  judgment  may  be  had  thereon,  subject  to  the  rules  oft''® 
common  law,  as  well  before  the  trial  of  the  issue  on  the  tra- 
verse as  afterward.     The  |)er8onal  service  here  referred  to  B 
that  provided  for  in  section  3309,  which  is  by  notice  iiiwrifr- 
ing,  to  be  served  personally  on  the  defendant  by  the;6hcriff/ 
his  deputy,  or  a  constable,  a  copy  of  which  is  to  be  givwt'* 
the  defendant  at  least  ten  days  l)cfore  final  jutlginent  on  the 
attachment,  and  the  original,  willi  the  officer's  entry  tl.*w«i 
is  to  be  returned  to  the  court.     This  being  done,  the  .*lf 
ment  rendered  uiK)n  the  atbichment  is  to  have  the  samefa't* 
and  effect  as  judgments  rendered  at  common  law.     Thr**" 
claration  is  not  to  be  dismissed  l)ecause  the  attachment  W 
have  been  dismissed  or  discontinued,  but  judgment  upon 
merits  of  the  case  is  to  be  rendered  on  the  declaration  as 
other  cases  at  common  law:  Code,  section  3309.  Section  33! 
declares  that  when  the  defendant  has  replevied  the  proi)ert] 
or  when  he  has  appeared  by  himself  or  his  attorney  at  Ian 
and  made  defense,  or  when  he  has  been  duly  cited  to  app( 
by  the  written  notice  before  mentioned,  the  judgment  againslj 
him  shall  bind  all   his  property,  and  have  the   same  force 
and  effect  as  when  there  has  been  personal  servioei  and 
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IBeport  UDBecessary. 

^OFFORD  &  MiLNER,  for  plaintiff  in  error. 

-A.  Johnson  ;  D.  A.  Walker,  for  defendant. 

Earner,  Chief  Justice. 

rrhis  was  an  action  brought  by  the  plaintiff  ngainst  the  d( 
ndant  to  recover  damages  for  personal  injuries  sustained  b 
m,as  an  employee,  whilst  the  defendant's  road  was  in  th« 
inds  of  a  receiver  api)ointed  by  a  court  of  chancery.     The 
•fcndant  demurre<I  to  the  plaintiff's  declaration  and  made  a 
otion  to  dismiss  it,  which  demurrer  and  motion  were  sus- 
lined  by  the  court,  and  the  plaintiff  excepted. 

This  case  comes  within  the  ruling  of  this  court  in  Header^ 
Ml  tw.  Walker  et  aly  55  Georgia  Reports,  481,  and  is  con- 
rolled  by  it. 

I^tthe  judgment  of  the  court  below  be  affirmed. 


^B  M.  Stinson,  by  next  friend,  plaintiff   in  error,  vs. 
John  P.  Thornton,  administrator,  defendant  in  error. 

°ona  fidi  purchaser  of  railroad  stock  for  value  and  without  notice,  pro* 
^cd :  Nutting  vs.  Thomason^  46  Georgia  Reports ^  ^4. 
^^  person  who  acted  in  procuring  the  transfers  to  be  made  on  the  books 
•he  corporation,  was  not  an  agent  of  the  second  purchaser,  and  the  latter 
not  affected  by  notice  to  him  not  communicated. 

es.  Railroad  stock.    Notice.    Principal  and  agent.    Be- 
idge  Buchanan.     Troup  Superior  Court.     November 
1875. 

M.  Stinson,  by  her  next  friend^  brought  complaint 

fohn  P.  Thornton,  as  administrator  upon  the  estate  of 

J.  Thornton,  deceased,  for  fourteen  shares  of  stock  in 

tta  and  West  Point  Railroad  Company,  of  the  value 

00,  with  certain  dividends  which  had  been  declared 
-VI.  25. 
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judgment  only.  And  this  is  right.  A  plaintifF  who  fiilsdy 
allegdS  a  ground  of  attachment  when  tliere  is  none  in  fact, 
should  lose  the  benefit  of  his  levy.  A  lien  acquired  by  pe^ 
jury,  or  even  by  an  honest  mistake  in  the  affidavit,  should 
last  no  longer  than  till  the  truth  is  ascertained.  The  lair  is 
quite  liberal  enough  when  it  allows  the  plaintiff,  after  a  false 
commencement,  to  obtain  a  general  judgment.  When  an  at- 
tachment is  dismissed  its  lien  is  lost:  53  Georgia  Rq^rlSf 
442;  Bruce  V8,  Conyera,  54  Georgia  Reports,  678. 

The  fourth   head-note  in  Poole  vs.  Perdue,  44  Georgia 
Reports,  454,  which  says  that  "  objections  to  the  form  of  lt« 
affidavit  in  an  attachment  are  waived  by  the  appearance  of 
the  defendant  and  pleading  to  the  iherits,''  should  be  con* 
struod  with  reference  to  the  facts  of  that  case,  and  not  ex- 
tended beyon<l  them.    There  the  objections  were  not  taken  or 
filed  until  afler  pleading.     Besides,  some  of  the  objections 
urged  to  the  affidavit  were  considered  and  ruled  upoO  sq*- 
rately  by  this  court,  as  if  not  int^ndetl  to  be  classed  ^tk 
those  to  which  the  fourth  head-note  applies;  which  latter  are 
"objections  to  the/o?*wi  of  the  affidavit."    In  the  present  case 
the  traverse  went  to  the  ground  of  the  attachment — to  the 
tnuth  of  the  affidavit  and  not  to  the  form  of  it.     Moreorcfi 
the  traverse  was  filed  at  the  time  prescribed  by  the  statute. 
It  was  not  after,  but  long  before,  any  plea  to  the  merits  oi 
the  action. 

Judgment  revwsed. 


James  C.  Tiiurman,  plaintiff  in  error,  vs.  The  CherokK*  . 
Railroad  Company,  defendant  in  error. 

An  employee  of  a  railroad  company  cannot  maintain  an  action  a^instsw 
company  for  a  personal  injury  sustained  by  him  while  the  road  was  in  4* 
hands  of  a  receiver. 

Railroads.     Receiver.     Before  Judge  McCuTCHBN.    B•^ 
to<^  Superior  Court.     July  Term,  1875. 
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jBeport  unnecessary. 

^OFFORD  &  MiLNER^  for  plaiiitifF  in  error. 

-A.  Johnson  ;  D.  A.  Walker,  for  defendant. 

"Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
idant  to  recover  damages  for  personal  injuries  sustained  by 
m,  as  an  employee,  whilst  the  defendant's  road  was  in  the 
nds  of  a  receiver  appointed  by  a  court  of  chancery.  The 
fondant  demurred  to  the  plaintiff's  declaration  and  made  a 
Dtion  to  dismiss  it,  which  demurrer  and  motion  were  sus- 
ined  by  the  court,  and  the  plaintiff  excepted. 

This  case  comes  within  the  ruling  of  this  court  in  Hender^ 
ynvs.  Walker  etaL,  55  Georgia  Reports,  481,  and  is  con- 
Polled  by  it. 

Let  the  judgment  of  the  court  below  be  affirmed. 


•AXE  M.  Stinson,  by  next  friend,  plaintifl   in  error,  vs, 
John  P.  Thornton,  a<lministrator,  defendant  in  error, 

•■  Bona  jidt  purchaser  of  railroad  stock  for  value  and  without  notice,  pro- 
Reeled :  Nutting  vs,  Thomason^  46  Georgia  Reports^  J4. 
The  person  who  acted  in  procuring  the  transfers  to  be  made  on  the  books 
^  ^^e  corporation,  was  not  an  agent  of  the  second  purchaser,  and  the  latter 
^  not  affected  by  notice  to  him  not  communicated. 

Sales.  Railroad  stock.  Notice.  Principal  and  agent.  Be- 
**'•  Judge  Buchanan.  Troup  Superior  Court.  November 
I'erm,  1875. 

Jane  M.  Stinson,  by  her  next  friend^  brought  complaint 
^nst  John  P.  Thornton,  as  administrator  upon  the  estate  of 
Iflomas  J.  Thornton,  deceased,  for  fourteen  shares  of  stock  in 
ti  Atlanta  and  West  Point  Railroad  Company,  of  the  valae 
if  |l,400  00,  with  certain  dividends  which  had  been  declared 

VOU  LVI.  2$, 
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thereon.     The  defendant  pleaded  the  general  issue,  and  A^  ^ 
ther,  that  if  his  intestate  had  ever  purcliased  any  such 
he  was  unaware  of  the  fact  that  plaintiff  had  any  inl 
therein ;  that  he  purchased  from  one  authorized  to  sell, 
paid  full  value  therefor. 

The  case  made  by  the  plaintiff  was,  in  brief,  as  follows  ; 

John  Stinson,  by  his  will,  left  twenty-one  shares  of  stock 
in  the  Atlanta  and  West  Point  Railroad  Company  to  Jjis 
daughter*  the  plaintiff,  who  was  imbecile  and  incaiMib/e    «/ 
attending  to  business.     He  appointed  his  son,  John  W. Stin- 
son, his  executor,  with   full  )>ower  to  sell  any  [mrt  of  dw 
estate  when  he  might  think  it  best  for  the  widow  and  <fcil* 
dren.    ' 

The  stock  book'  of  the  railn)ad  company  showed  that  ^ 
July  25th,  1860,  the  twenty-one  shares  standing  in  thenaroe 
of  John  Stinson  were  transferred  to  John  W.  Stinson,  tmsfcc 
for  Jane  M.  Stinson ;  that  on  January  18th,  1868,  fourteen 
shares  were  transferred  to  Wise  &  Douglass,  and  that  on  the 
same  day  these  shares  were  further  transferred  to  Thomas  J* 
Thornton. 

About  January  18th,  1868,  John  W.  Stinson  was  indebted 
to  Wise  &  Douglass  on  an  account  for  himself  and  forgoooB 
purchased  by  him  for  the  use  of  the  family  of  testator.   B^ 
offered  to  let  Wise  &  Douglass  have  the  above  mention^ 
stock  if  they  would  take  it  at  ninety-five  cents  in  the  doito^* 
They  inquired  as  to  what  they  could  sell  it  for.     Thomas  ^' 
Thornton  agreed  to  give  ninety-four  cents.    They  accorfingV 
purchased   from   Stinson   at   ninety-five  cents  and  sold    *^ 
Thornton  at  ninety-four.     The  papers  were  given  by  Wise  ^ 
Douglass  to  John  F.  Moreland  to  have  the  transfers  raa^^ 
They  did  not  know  themselves  how  the  stock  was  held;  ^^ 
not  tell  Thornton  that  it  was  the  property  of  an  estate;  mcr^v 
said  to  him  that  they  had  some  railroad  stock  which  tb^. 
wished  to  sell.     It  was  left  lb  Moreland  to  have  the  traosf^'* 
properly  made.    The  money  paid  by  Thornton  was  apprt>p^  j 
ated  first  to  satisfaction  of  account  against  Stinson,  and  l3^i 
auce  Iiauded  to  Bighaqi  by  order  of  the  former.  I 
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Plaintiff,  having  further  proved  the  number  and  amounts 
of  dividends  declared  on  the  stock  since  the  transfer  by  Stiu- 
3on,  closed. 

On  motion  of  defendant  a  non-suit  was  ordered,  and  plain- 
tiff excepted. 

B.  H.  BiGHAM,  for  plaintiff  in  error. 

Speer  &  Speer,  for  defendant. 

Bleckley,  Judge. 

The  two  points  ruled  hy  the  court  appear,  at  sufficient 
length,  in  the  head-notes.  They  need  not  be  commented 
upon. 

Judgment  affirmed. 


Thomas  G.  Lawsok,  administrator,  plaintiff  in  error,  vs, 
Alfred  H.  Coates,  defendant  in  error. 

1.  A  memorandum  on  an  account  and  application  for  a  mechanic's  lien,  not 
horded  with  the  li«P,  and  with  no  proof  in  regard  to  the  person  who 
^^e  the  memorandum,  or  of  its  truth,  is  no  evidence  at  all. 

*•  "hen  the  verdict  of  the  jury  has  no  legal  evidence  to  sustain  it,  a  new 
^  must  be  granted. 

Mechanic's  lien.    Evidence.    New  trial.     Before  Judge 
Babtlett.  Putnam  Superior  Court.  September  Term,  1875. 

^[KJrted  in  the  opinion. 

Thomas  G.  Lawson,  for  plaintiff  in  error. 

^'  F.  Jenkins,  for  defendant. 

Jackson,  Judge. 

-^ia  was  a  suit  on  a  note  secured  by  a  mecliauic's  h'en. 
^  jury  found  for  the  plaintiff;  tlie  defendant  moved  for  a 
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new  trial;  the  court  set  asi«ie  the  verdict  and  granted  the 
new  trial  so  far  as  r&4|>ects  the  finding  in  favor  of  the  valid- 
ity of  the  lien;  the  plaintiff  excepted,  and  assigns  for  error 
the  grant  of  this  new  trial. 

1.  The  single  question  is,  was  the  lien  recorded  in  tliirtjr 
days?     The  only  proof  that  it  was  so  recorded  was  a  mem- 
orandum on  what  was  said  to  be  the  |original  account  and 
appli(*ation  or  claim  for  lien,  to  the  effect  that  the  work  was 
completed  on  the  20th  of  November,  1874,  but  there  wa« 
no  proof  on  the  point  who  put  the  memorandum  there;  the 
memorandum  was  not  on  the  reconl;  I^onard,  the  builder, 
could  not  say  that  he  put  it  there,  and  stated  that  the  work 
was  finished  on  25th  of  September,  except  one  room  which 
was  worked  on  by  one  carpenter  a  week  or  ten  days  after 
that  time;  the  note  for  the  work  was  due  the  Ist  of  Novem- 
ber, 1874;  the  lien  was  not  recorded  until  the  17th  of  D^ 
ceraber;  and  really  it  seems  to  us  that  there  was  no  legal 
evidence  at  all  that  the  lien  was  reconled  in  thirty  days,  as 
the  law  at  its  date  required. 

2.  The  court,  therefore,  was  compelled  to  grant  the  new 
trial  on  the  grouud  that  there  was  no  evidence  to  supjwrt  tw 
verdict. 

Judgment  affirmed. 


Walton  Whitakbr,  plaintiff  in  error,  vs.  James  A.  D^'^ 

defendant  in  error. 

A  prvomise  to  pay  in  currency  by  a  future  day,  a  sum  equal  to  the  valnc  «  * 
given  amount  of  currency  at  the  date  of  the  promise,  is  to  be  dischai]^ 
after  maturity,  with  no  less  currency  than  at  maturity.  Such  a  conB** 
gives  to  the  debtor  the  benefit  of  appreeciation  up  to  the  expiration  w  "* 
credit,  but  not  of  that  which  occurs  after  default  in  payment. 

Promissory  notes.     Contracts.     Before  Judge  BuchaX^*''* 
Troup  Superior  Court.     November  Adjourned  Terra,  18'* 

Reported  in  the  opinion. 


f< 
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W.  O.  TuGOLE,  by  Albert  H.  Cox,  for  plaintiflF  in  er- 

P£RRELL  &  LoNQLEY,  for  defeiidaut. 

Bleckley,  Judge. 

Vf^hen  the  contnict  was  made  gold  was  $1  38 ;  wlien  it  be- 
ne due,  it  was  $1  20|;  it  was  the  same  at  the  date  of  the 
it  credit,  and  at  the  date  of  the  second  credit  it  was  $1  09. 
the  time  of  the  trial  (December  10th,  1874,)  it  was  $1  11^. 
le  instrument  declared  upon  was  as  follows: 

'I3f530  oo.  By  the  25th  December,  1869,  I  promise  to  pay  M.  P.  Dye 
bearer,  thirty-five  hundred  and  Ihirty  dollars,  for  value  received.  This 
e  has  the  following  condition :  the  subscriber  agrees  to  pay  at  the  maturity 
^is  note,  in  the  currency  then  in  circulation,  an  amount  equivalent  to  the 
resaid  amount  of  the  currency  now  in  circulation,  as  it  is  valued  at  the 
i  hereof.     This  October  12th,  1868. 

(Signed)  "Walter  Whitaker." 

rndorsed  upon  the  same  were  these  entries: 

On  the  1 2th  of  October,  1868,  gold  was  quoted  in  New  York,  at  $i  38 
the  gold  value  of  this  note  would  have  been  $2,558  70.  Received  on 
lin  note  one  thousand  dollars  in  currency,  which  is  worth  in  gold,  accord- 
to  New  York  quotations,  $1  20^,  which  is  $831  60  in  gold,  December 
M869. 

Keceived  on  within  note  nine  hundred  dollars  in  currency,  April  28th, 
I." 

The  court  below  was  called  upon  to  construe  the  contract 
h  no  aid  from  extrinsic  testimony,  and  to  giv.e  the  jury 
ulc'for  calculating  the  amount  for  whixih  the  verdict  should 
rendered,  the  value  of  gold  as  compared  ,with  currency 
Dg  as  above  set  forth. 

The  plaintiff  contended  that  theamount  of  currency  which 
'  defendant  undertook  to  pay  became  fixed  and  certain 
en  the  contract  matured,  and  that  subsequent  appreciation 
i  not  reduce  the  debt  to  any  less  amount.  He  arrived  at 
t  sum  thus:  $3,530  00  in  currency  at  the  date  of  contract, 
ten  gold  was  $1  38,  equaled  $2,558  70  gold;  and  this,  at 
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date  of  maturity,  wheu  gold  was  $1  20^,  equaled  $3,134  40 
currency.  The  contract  being  an  agreement  to  pay  currentji, 
this  last  sum  was  what  should  have  been  paid  on  the  day  of 
maturity,  and  was  therefore  the  real  amount  of  the  debt. 

On  the  other  hand,  the  defendant  contended  that  the  valuej 
and  not  the  amount  of  currency,  was  the  substantial  matter 
in  the  contemplation  of  the  parties.  What  the  creditor  was 
to  receive  was  the  equivalent  of  $3,530  00  currency  at  tlic 
date  of  the  contract,  which  reduced  to  gold,  the  ordinary 
standard  of  value,  was  $2,558  70.  This  sum  in  gold  was  the 
real  debt,  and  so  remained.  It  was  the  debt  at  the  date  of 
the  contract,  at  the  time  of  maturity,  and,  (with  the  goM 
value  of  the  two  credits  deducted,  and  interest  added,)  at  the 
time  of  the  trial.  As  tending  to  confirm  this  theory  of  the 
case,  the  defendant  insisted  that  the  parties  themselves  had 
recognized  it  and  acted  npon  it  in  entering  the  first  credit 
since,  in  that  entry,  they  recorded  the  gold  value  of  the  note 
and  the  gold  equivalent  of  the  credit. 

At  the  date  of  the  contract  and  down  to  the  time  of  tnw» 
one  species  of  currency  was  a  legal  tender ;  and  we  know  by 
the  public  history  of  the  country,  and  there  is  no  evidence  to  . 
the  contrary  in  the  record,  that  the  whole  mass  of  currency 
in  circulation  was  at  par  with  it.     Under  these  circurastancefii 
a  promise  to  pay  *Mn  currency  in  circulation,"  may  be  con- 
sidered, in  its  ultimate  analysis,  a  proyiise  to  pay  in  the  cur- 
rency tender,  as  distinguished  from  the  si>ecie  tender.    A' 
there  was  a  mixed  currency  of  equal  commercial  value  in  cif 
culation  when  the  debt  matured,  some  of  which  was  monefi 
and  some  not  money,  the  most  favorable  view  that  can  "^ 
taken  for  the  debtor  is,  that  when  he  fiiiled  to  exercise  htf 
privilege  of  paying  in  that  which  was  not  money,  the  debt«^ 
once  became  payable  absolutely  in  that  which  was  money.  ^ 
he  was  not  bound  at  first  to  pay  legal  tender  currency  to  th* 
exclusion  of  the  other,  he  became  so  bound  on  the  day  <' 
maturity  by  his  failure  to  pay  any. 

On  breach  of  a  contract  to  pay  currency,  the  measure  of 
recovery  is,  generally,  the  value  of  the  currency  at  the  time- 
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of  the  breach,  with  interest  added:  8  Peters,  181;  12  III., 
184 ;  3  Litt.,  245 ;  2  S.  &  M.,  485.     How  ought  this  rule  to 
be  applictl  when  the  recovery  is  not  to  be  in  gold  or  silver^ 
but  in  some  of  that  very  currency  whicli  ought  to  Iiave  been 
paid?    Should  the  value  be  estiinate<I  in  one  kind  of  money 
and  the  judgment  go  for  another  kind,  or  should  the  measure 
of  the  recovery  and  the  recovery  itself  be  in  the  same  medium? 
If  this  were  a  gold  contract,  the  judgn^cnt  should  be  for  gohl : 
7  Wall.,  229 ;  12  Ibid,^  687.     But  it  is  a  currency  contract, 
find  whatever  advantages  l)elong  to  it,  as  such,  ought  to  be  pre- 
served.    In  dealing  with  it,  the  value  of  gold  was  involved 
to  find  out  how  much  currency  was  due,  but  for  that  purpose 
only.    When  the  translation  into  currency  was  once  made, 
the  medium  was  reachc<l  in  which,  according  to  the  contract, 
the  debt  was  to  be  paid,   and  in  which,  according   to   the 
law,  llieju<lgment  might  be  rendered.     Should  there  be  a  re- 
translation  into  gold  for  the  purpose  of  adjusting  the  recovery 
in  currenr'y  to  the  damages  sustained  by  not  paying  the  like 
currency?     Treating  currency  as  represented  by  that  part  of 
It  which  may  be  use<l  as  legal  tender,  is  not  the  difference  be- 
tween realizing  it  earlier  or  later,  simply  the  lawful  interest; 
no  more  and  no  less?     We  shall  so  hold  in  the  present  case, 
^d  affirm  the  judgment    • 


Carhart  &  Brother,  plaintiffs  in  error,  vs.  E.  C.  Grier, 

defendant  in  error. 

""*'*  property  offered  for  sale  by  the  sheriff  was  withdrawn  on  the  promise 
01  the  defendant  that  he  would  pay  off  the  execution  levied  thereon,  and 
^u  payment  was  in  fact  made,  the  money  in  the  hands  of  the  sheriff  is  not 
•'^^cct  to  an  older  execution  against  such  defendant. 

Money  rule.     Levy  and  sale.     Executions.     Before  Judge 
^BioHT.    Mitchell  Superior  Court.   November  Term,  1875. 

*«ported  in  the  decision. 

Vabren  &  HoBBS,  for  plaintiffs  in  error. 
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No  appearance  for  defendant. 
Warner,  Chief  Justice. 

This  was  a  motion  for  the  distribution  of  money  on  the  f! al- 
lowing agreed  statement  of  facts :   That  on  the  first  Tuesday 
iu  July  last,  a  lot  of  land  which  had  been  levied  on  as   the 
property  of  defendant,  by  a  fi.  fa,  in  favor  of  Grier,  viram 
offered  for  sale  by  the  sheriff,  when  it  was  withdrawn  froai 
sale  on  the  promise  of  the  defendant  that  he  would  pay  o^^ 
the  fi.  fa.  levieil  thereon,  which  he  did  pay  to  the  sheriff;  but 
before  the  sheriff  paid  the  money  over  to  the  plaintiff  in /.y5*-f 
Grier,  another  ^. /a.  in  favor  of  Carhart  &  Brother  again®* 
Butler,  the  defendant,  of  older  date,  was  placed  in  the  hanJB  of 
the  sheriff  with  notice  to  hold  up  the  money  and  not  pay  it  to 
Grier.     The  court  onlered  the  money  to  be  paid  to  the  Grtiet 
fi.  fa.,  whereupon  the  plainti&  in  the  Carhart  fi^  fa.  ex- 
cepted. 

The  money  in  the  sheriff's  hands  was  not  raised  by  the«i^ 
of  the  defendant's  proj)erty,  but  was  a  voluntary  payment  bf 
the  defendant  of  the  Grier  fi,  fa.,  which  he  had  the  right  to    . 
do,  and  it  was  the  duty  of  the  sheriff  to  have  entered  that 
payment  on  that  fi.fa.  in  satisfaction  thereof,  there  being  ^ 
other  fi.fa.  in  his  hands  at  that  time.    Grier  became  entitle** 
to  the  money  when  it  was  voluntarily  paid  by  the  defendant 
in  satisfaction  of  his  fi.fa.,  and  the  fact  that  an  older /./^ 
against  the  defendant  was  afterwards  placed  in  the  shoriu  • 
hands  did  not  deprive  Grier  of  his  right  to  the  money  which 
the  defendant  had  voluntarily  paid  in  satisfaction  of  his^Lj* 
If  the  money  in  the  hands  of  the  sheriff  had  been  raised  I? 
a  sale  of  the  defendant's  property  that  would  have  presents 
a  different  question.     There  is  nothing  to  prevent  the  pla»' 
tifl&  in  the  older  fi.  fa.  from  levying  it  on  the  defendafl 
property  an<l  making  their  money,  so  far  as  the  record  sho 

Let  the  judgment  of  the  court  below  be  affirmed. 
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3ame8  White,  plaintiif  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

!•  Under  the  Code  (sections  4507,  4508,)  only  public  officers,  either  de  jure 
or  de  facto ^  can  be  convicted  of  extortion. 

a.  For  an  officer  having  in  his  hands  a  warrant  for  assault  and  battery,  to  re- 
ceive money  which  is  voluntarily  offered  and  paid  by  the  defendant,  is  not 
cxtortioii,  if  the  money  is  received  in  good  faith  to  be  used  in  settling  the 
prosecution  and  not  for  the  officer's  own  use.  Whatever  offense  the  trans- 
^on  may  amount  to,  it  is  not  extortion. 

3f  That  the  officer  said  the  warrant  was  for  assault  and  battery,  is  not  irrele- 
'u»t,and  may  be  proved  against  him,  as  part  of  the  res  gestay  without  pro- 
*wang  the  warrant. 

4-  In  order  to  throw  light  upon  the  question  of  guilty  intention,  the  officer's 
^perience  and  acquaintance  with  his  duties  may  be  shown ;  and  for  this 
Piirpose,  thongh  it  be  alleged  that  he  was  a  special  constable,  it  may  be 
proved  that  he  had  frequently  before  been  sent  by  the  magistrate  to  make 
•"^ts.    And  parol  evidence  to  that  effect  is  not  secondary. 

5*  The  judge  may  propound  a  leading  question  to  a  witness  introduced  by 
*c  state. 

5.  It  is  error  to  charge,  "  Under  the  evidence  for  the  defense,  he  is  guilty." 

'•  "  is  error  to  charge,  "  If  you  disbelieve  all  the  evidence  for  the  state,  and 
Wieve  every  word  of  evidence  for  the  defense,  I  charge  you  the  prisoner 
^  ^ilty,  but  of  course  you  can  look  to  all  the  evidence  and  make  up  your 
Verdict  on  it.'* 

Criminal  law.  Extortion.  Officers.  Ite^  geatoe,  Evi- 
"Cnce.  Witness.  Charge  of  court.  Before  Judge  Tomp- 
^5^8.    Chatham  Superior  Court.     May  Term,  1875. 

-An  indictment  was  found  against  White  for  the  oifense  of 
^^tortion,  whilst  acting  as  a  sj^ecial  constable,  in  the  execution 
^^  a  warrant  for  assault  and  battery  against  one  William 
^'^eppard.     He  pleaded  not  guilty. 

The  evidence  for  the  prosecution  showed  that  the  defendant 
^^^M  to  Sheppard  that  he  had  a  warrant  for  him;  that 
^■^fireupon  the  latter  asked  if  the  case  could  be  settled  and 
bow  much  it  would  take;  that  defendant  replieil  it  could  be 
•ettled  for  $10  00;  that  on  the  succeeding  day  one  Henry 
Saaa  paid  to  defendant  $10  00;  that  defendant  stated  to 
Sheppard  that  he  would  have  to  give  bond  for  his  appear- 
BBCe;  that  he  went  to  the  office  of  the  justice  of  the  peace 
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for  that  purpose  and  gave  the  bond;  that  defendant  acts ^^^^^ 
constable  for  the  justice. 

The  evidence  for  the  defense  was,  in  substance,  as  foHoir^^^ 
Isaac   Russell,  justice  of  the  ]>eace,  sworn:     Issued  tii^ 
warrant  against  Sheppard  and  swore  in   A.  Fredericks  as  & 
special  constable;  told  him  to  take  defendant  to  aid  in  mak- 
ing tiie  arrest.     Subsequently  defendant  and  Shepiiard  caro^  ^ 
to  his  office.     The  former  stated  that  he  had  received  $10  OC^^ 
for  the  purpose  of  settling  the  case.     Told  him  that  it  oouk 
not  be  done  without  the  consent  of  prosecutrix  and  the  pay- 
ment of  all  costs,  and  that  $10  00  was  not  sufficient    Wit- 
ness instructed  defendant  to  return  the  810  00.     A  few 
ments  after  this,  in  the  presence  of  Sheppard,  defendant  toh 
witness  that  he  had  returned  the  nioney.     She|>panl  thi 
wanted  to  know  if  the  case  could  be  settled.     Replied  tha' 
under  instructions  from  the  judge  of  the  city  court  and  tb». 
solicitor  general,  witness  was  authorized,  upon  the  consent 
the  prasecutrix  and  the  payment  of  all  costs,  to  settle  misdi 
meanors.     He  then  asked  if  he  could  go  to  an  attorney's 

fice  to  have  a  bond  for  his  ap|)earance  at  a  court  of  inqiu jj 

drawn,  so  that,  in  the  meantime,  the  consent  of  the  prosec^sro- 
trix  to  the  proposed  settlement  could  l)e  obtained.     Witn^^av 
permitteil  him  to  go  and  the  bond  was  executed,  Haas  signS  ng 
it.     On  the  day  of  the  examination  the  prosecutrix  and  Sh  ^e^ 
pard  agreed  to  settle  and  pay  the  costs.     Haas  stated  that   be 
had  given  $10  00  to  defendant  to  settle  the  case.     Witness 
replied  that  defendant  had  received  the  $10  00  under  the  its- 
pression  that  the  case  could  be  settled,  but  upon  being  lo- 
formed  that  this  could  only  be  effected  by  the  consent  of  ti^ 
prosecutrix  and   the  payment  of  all  costs,  which  were  more 
than  $10  00,  he  had,  under  instructions  from  witness,  return- 
ed the  money  to  Sheppard.     Defendant  was  not  sworn  io  to 
execute  this  warrant.     Fredericks  was.     Did  not  see  defend- 
ant return  the  $10  00,  but  in  the  presence  of  Shepimrd  be 
stated  that  he  had  returned  it  and  Sheppard  did  not  deny  it 
Has  frequently  sworn  in  defendant  in  cases  of  emergency. 
William  Whitfield  testified  that  he  was  present  at  the  oof 
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veraation  between  defendant  and  Russell,  justice  of  the 
Xhat  he  saw  defendant  give  Sheppard  the  $10  00. 

liVilliam  Hall  testified  that  he  went  to  RusselPs  ofi 
give  bond  for  Sheppard,  and   was  informed  that  the  n: 
l^a>c1  been  returned  and  that  Sheppard  had  gone  to  an  atto 
to  bave  his  bond  drawn. 

R.  Wayne  Russell  testified  that  lie  drew  the  bond;    \ 
Sheppanl  came  to  his  ofiice  with  defendant;  that  he  char^ 
hita  $10  00;  that  defendant  wished  him,  if  necessary,  to  t 
feod  liim  in  the  city  court;  that  he  told  him  he  would  ha 
^o   pay  an  additional  fee;  that  he  replied  he  had  only  $10  C 
^^liich  he  had  borrowed  from  Haas;  that  he  was  positiv 
Sh«ppard  paid  him  the  $10  00;  that  the  latter  pleaded  guilt} 
to   assault  and  battery  in  the  city  court. 

Jn  rebuttal,  Sheppard  testified  that  defendant  did  not  return 
$10  00,  and  that  he  did  not  pay  it  to  R.  Wayne  Russell. 
Haas  testified  that  he  demanded  the  $10  00  from  defend- 
.  mt,  who  refused  to  return  it,  saying  it  had  been  paid  to  R. 
Wayne  Russell  for  drawing  the  bond. 

The  statement  of  the  defendant  presented,  in  substance,  the 
»«e  made  by  his  witnesses. 

The  jury  found  the  defendant  guilty.    A  motion  for  a  new 
ttial  was  made  on  the  following  grounds,  to-wit: 

Ist  Because  the  verdict  was  without  evidence  to  support 
*Und  contrary  to  law. 

M,  Because  the  court,  upon  its  own  motion,  oskecl  the  wit- 
^  Haas,  the  following  question  :  "  Did  the  prisoner  come 
*^ yon  as  a  public  officer  and  ask  for  costs?"  the  defendant 
^^ting  thereto  upon  the  ground  that  it  was  leading. 

M.  Because  the  court,  ujwn  its  own  motion,  asked  the  wit- 
*^j  William  Sheppard,  the  following  questions:  "  Did  he  tell 
700  who  iiad  you  arrested?"  "Did  he  tell  you  what  the  war- 
'^ntwas  for?"  To  which  the  witness  answered,  "Did  not 
^7  who  had  me  arrested,  but  did  say  that  the  warrant  was 
v  assault  and  battery."  To  tl)is  question  the  defendant  ob« 
'(ed,  because  it  was  leading  and  the  answer  necessarily  sec- 
tary evidence. 
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4th.  B(K!aiise  the  court  permitted  the  solicitor  general  to 
propound  the  following  question  to  the  witness,  Isaac  Russell: 
''Have  you  not  frequently  sent  the  defendant  out  to  make 
arrests?"  This  question  was  objected  to  upon  the  grouod 
that  as  the  defendant  was  alleged  to  have  been  a  special  con- 
stable the  question  was  irrelevant  and  the  answer  secoodarjr* 

5th.  Because  the  court  refused  to  give  the  following  charges 
to  the  jury : 

''  1st.  If  the  thing  alleged  to  have  been  taken  was  givei 
voluntarily,  then  it  was  not  unlawful. 

'<  2d.  If  the  $10  00,  which  it  is  alleged  was  extracted  from 
William  Sheppard,  was  voluntarily  paid  by  Henry  Haas  to 
the  defendant  for  and  on  account  of  Sheppard,  then  the  de- 
fendant is  not  guilty  of  extortion. 

"  3d.  Extortion  only  proceeils  from  a  corrupt  heart." 

6th.  Bei'Xiuse  the  court  charged  the  jury  &s  follows:  "" 
you  disbelieve  all  the  evidence  for  the  state,  and  believe  eve^ 
word  of  evidence  for  the  defense,  I  charge  you  that  the  de- 
fendant is  guilty.  But  of  course  you  can  look  to  all  the  evi- 
dence and  make  up  your  verdict  on  it.  It  is  unlawful  for  > 
constable  to  make  a  settlement;  if  he  took  the$10  00sajing 
that  he  would  settle  the  Ciise  for  such  payment,  it  was  unlavr- 
ful,  no  matter  where  the  proposition  for  a  settlement  camefroBi* 
If  he  took  the  money  it  was  unlawful  as  he  had  no  right  to 
settle  cases  between  parties.  Under  the  evidence  for  the  de- 
fense he  is  guilty." 

The  motion  was  overruled  and  the  defendant  excepted. 

Meldrim  &  Adams,  by  G.  A.  Howell,  for  plaintiff  i" 
error. 

A.  R.  Lamar,  solicitor  general,  by  W.  Q.  Charlton,  fcr 
the  state. 

Bleckley,  Judge. 

1.  The  head-notes  rule  the  law  of  this  case,  as  we  unde^ 
stand  it.  If  the  defendant  was  an  officer  dejure  or  dejd//^ 
he  could  commit  extortion;  but  not  if  he  was  a  mere  gotfd 
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w  constable's  attendant.  The  test  of  whether  he  was  an  of- 
ficer or  not  is,  whether  he  was  in  a  situation  to  make  a  legal 
arrest  on  that  particular  warrant  in  the  absence  and  witliout 
the  co-operation  of  Fredericks,  the  sworn  8i)ecial  constable. 
That  is  a  question  partly  of  law  and  partly  of  fact ;  and  the 
court  should  have  so  dealt  with  it. 

2.  Even  if  he  was  an  oflRcer,  the  transaction  was  not  extor- 
tion if  he  took  the  money  in  good  faith,  without  any  claim  to 
*t,  and  with  a  bona  fide  purposte  to  use  it  in  accordance  with 
Sheppard's  wish,  in  settling  the  prosecution.  The  reception 
of  the  money  may  have  been  impro[)er  for  such  a  purpose,  but 
^Pn  if  it  was  criminal,  the  offense  committed  was  not  extor- 
tion. In  demanding  his  own  costs,  or  those  which  he  is  au- 
thorized by  law  to  collect  for  other  officers,  the  collecting  of- 
ficer (especially  if  negligent  in  the  use  of  means  to  inform 
himself,)  might  not  be  excused  by  an  honest  mistake,  for  an 
excessive  or  illegal  demand  and  collection ;  but  to  accept 
^noney  as  a  sort  of  agent  for  the  party  voluntarily  paying  it, 
•nd  agreeing  to  use  it  in  settling  a  pending  or  threatened 
prosecution,  is  quite  another  matter.  In  the  one  case  there 
^  an  official  claim  of  right ;  in  the  other,  oone.  It  is  not, 
however,  absolutely  requisite  that  the  element  of  costs  should 
he  in  contemplation  in  order  to  constitute  extortion.  If  a 
'Ministerial  officer  should  use  his  authority,  or  any  process  of 
win  his  hands,  for  the  purpose  of  awing  or  seducing  any 
person  into  paying  him  a  bribe,  that  would,  doubtless,  be  ex- 
tortion. So,  in  the  present  case,  if  the  money  was  taken  as  a 
hribe,  and  the  defendant  was  an  officer,  he  would  be  guilty, 
^n  this  as|>ect  of  the  matter,  the  purpose  and  good  faith  of 
*he  defendant  are  of  the  utmost  importance.  Was  the  trans- 
action corrupt?  or  was  it  simply  improper  or  technically  ille- 
PL  as  contravening  the  letter  and  policy  of  the  law  appli- 
^Me  to  the  open  and  honest  settlement  of  prosecutions? 
"88  it  in  fact  a  kind  of  agency  on  the  part  of  the  officer  to 
^  the  money  in  some  open  way  to  get  the  prosecution  set- 
fled,  or  was  that  «  mere  pretext — a  bribe  to  the  officer  being 
Kibe  bottom — and  this  pretext  merely  glossing  it  over? 
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3,  4,  5,  6,  7.    The  other  points  are  left  to  stand  upon  the 
statement  of  them  in  the  head-notes. 
Judgment  reversed. 


Samuel  H.  Clackwet.l,  plaintiff  in  error,  w.  John  A. 
'Bboughton  d  al.,  defendants  in  error. 

1.  An  application  for  a  homestead,  alleging  that  the  applicant  is  the  bead  of 
a  family  consisting  of  his  indigent  daughter  and  her  children,  dcpendeat 
upon  him,  is  not  demurrable  on  general  demurrer  and  should  not  be  dis* 
missed ;  if  the  allegation  be  not  clear  that  the  daughter  was  a  widoWi  it 
was  amendable,  and  on  special  demurrer  it  could  have  been  so  amended. 

2.  It  was  decided  in  Marsh  vs.  Lazenby\  41  Georgia  R/ports,  1$^*  ^  ^ 
head  of  a  family  consisting  of  a  mother  and  sisters  was  entitled  to  a  boo^ 
stead ;  the  principle  there  decided  covers,  in  reason  and  spirit,  this  case. 

3.  On  such  an  application  the  true  issue  is  whether  the  applicant  was  kt^ 
fide  the  head  of  such  a  family,  whether  this  widowed  daughter  was  le^ 

mately  and  honestly,  and  without  regard  to  this  debt,  a  meml>er  of  his  fami- 
ly, or  was  fraudulently  made  a  member  thereof  to  avoid  the  payment  of  ti« 
debts  of  the  applicant;  if  the  former,  he  is  entitled  to  his  homestead; » 
the  latter,  he  is  not ;  and  this  issue  is  for  the  jury  on  the  appeal  from  the 
ordinary. 

Homestead.  Demurrer.  Before  Judge  Bartlett.  J**" 
per  Superior  Court.    October  Term,  1875. 

Reported  in  the  opinion. 

Key  &  Preston,  by  Jackson  &  Lumpkin,  for  plaiptf 
in  error. 

C.  L.  Bartlett  ;  F.  &  C.  W.  Jordan,  for  defendant 

Jackson,  Judge. 

1.  This  was  an  application  for  a  homestead  which  cameDP 
on  appeal  from  the  ordinary  to  the  superior  court  of  thecooniy 
of  Jasper.  The  applicssnt  alleged  that  he  was  the  head  of* 
family,  that  the  family  consisted  of  "  his  adult  <laughter,  NiO* 
nie  A.  Bowdin  and  her  three  minor  children,  who  areifli''^ 
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^■S^Dtcircamstances  and  dependent  upon  him  for  a  support; 
Are  members  of  his  family  and  living  in  his  household;  have 
^^  property  and  are  unable  to  sup|)ort  themselves  by  reason 
^^  physical  inability/'     The  application  containing  this  alle- 
gatioD  was  dismissed  on  general  demurrer,  the  applicant  ex- 
cepted, and  the  naked  question  is  this:  Is  a  father  who  has 
his  adult  daughter  and  her  three  children^  all  totally  depend- 
Bnt  upon  liim  for  a  support,  living  with  him  in  his  house,  the 
head  of  such  a  family  as,  in  the  sense  of  the  constitution  of 
1868,  entitles   him  to  a  homestead?     It  will  be  observed 
that  it  is  not  alleged  that  the  daughter  is  a  widow,  but  ahe 
bears  a  different  name  from  the  father,  has  no  property,  is  en- 
tirely dependent  on  him  for  support,  and  the  inference  is  very 
strong  that  she  is  a  widow.     If  site  is  not,  and  this  were  the 
ground  of  demurrer,  it  should  have  been  demurred  to  8peo- 
iof/yi  and  if  consistently  with  the  truth  it  could  have  been 
done,  the  defect  was  curable  by  amendment.  We  assume  then, 
that  Rhe  is  a  widow,  and  consider  this  the  question :  Is  a  fatheri 
irhohas  living  in  his  house  with  him  a  widowed   daughter 
wdher  infant  children,  entitled  to  a  homestead? 

2.  It  was  unanimously  ruled  by  this  court  in  3Iar8h  vs, 
I^xxenby,  41  Ge(yrgia  JReports,  153,  that  the  uumarried  head 
™  a  family,  consisting  of  his  mother  and  sisters,  was  entitled 
^  ^  homestead.  We  think  that  case,  in  principle,  covers  this. 
*^  Would  be  difficult  to  show  to  any  rational  mind  and  sound 
.  judgment,  that  a  man  is  under  greater  obligation  to  support 
^^housCf  his  mother  than  his  daughter,  and  whilst  the  tie 
between  brother  and  sister  is  close,  that  between  parent  and 
P^^d-children  is  still  closer.  It  is  true,  that  Marsh  vs,  Laz- 
^y  is  put  mainly  upon  the  obligation  to  support  the  mother, 
y^^  the  head-note  and  the  facts  show  that  the  sisters  were  also 
'Eluded  in  the  family  of  which  the  brother  was  the  head ; 
'^^f  does  it  appear  in  that  case  that  the  mother  or  sisters  were 
^B&hle  U}  maintain  themselves.  In  the  case  at  bur,  it  does 
•ppear  that  they  are  indigent,  incapable  of  work  from  physi- 
ol  inability,  and  wholly  dependent  upon  the  head  of  the 
Aou'Iy.    lu  so  far  as  a  daughter  is  as  near  to  oue's  heart  as 
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.8  motlier,  and  graiul7chil(lren  nearer  than  sisters,  and  thoso 
estitutc  of  property  and  unable  to  work,  more  appropriately 
/ithin  the  beneficent  principle  on  which  the  const! tation  pro* 
/ides  a  homestead,  this  case  is  stronger  than  Marsh  v%,  Laxet^^ 
by.     If  the  family  in  whase  behalf  a  homestead  can  be  0^ 
apart  n)ust  consist  of  those  whom  the  head  is  under  the  strictly 
legal  obligation  to  sup|  ort,  the  father  is  as  much  bound    to 
maintain  2)1  his  house  his  daugiitcr,  as  his  mother;  thefomr&^r 
IS  more  naturally  a  member  of  his  household  where  she  was 
born,  than  the  latter,  who  raise<l  him  under  a  different  roof- 
tree,  that  of  his  father,  and  only  on  the  death  of  her  husband, 
lived  with  the  son.     The  whole  court  is  of  opinion  that  the 
casecitrd  covers  this,  and  our  judgment  is  unanimous. 

3.  Of  couThfe  the  applicant  must  be  ihe  bona  jide  he^id  ot 
this  family;  tiiat  is  to  say,  it  must  api)ear  to  the  satisfactian 
of  tiie  jury,  on  the  trial,  that  the  daughter  and  herchiUreO 
were  hgitimat^ily  members  of  the  family,  had  beensoIodS 
enougii  and  under  «ircumstancc^s  to  show  that  they  wereno* 
brought  into  the  household  of  the  applicant  on  puriKJse  t^ 
avoid  the  payment  of  debts,  but  in  goo<l  faith  and  honestly 
were  membeivi  of  the  family. 

For  myself,  independently  of  the  casein  4\st  Georgia R^' 
ports,  I  til  ink  daughters  of  any  age  living  with  the  fatb^' 
bona  fide  in  his  house,  or  little  grand -children  living  th*^^ 
and  dei>endent  upon  the  grand-father,  whether  the  modier  ^ 
living  or  dead,  would  constitute  a  family  in  the  sense  aO" 
spirit,  in  the  true  intent  and  meaning  of  the  constitution  o» 
1868;  and  such  a  head  of  such  a  family,  bona  fide  QO\\s\\ivX^i 
and  not  gathered   for  the  moment  to  defraud  creditors  ts  * 
mere  trick  or  sham,  would  be  entitled  to  his  homestead.    I*' 
the  meaning  of  the  constitution,  it   might  well,  I  think,  i^ 
held  that  cliildren  included  grand-children,  and  if  they  li^ 
with  the  grand-father  and  were  dependent  u|>on  hini,  tte 
would  be  as  nun^h  his  family  as  his  own  children.     Nor  do 
think  that  the  framers  of  the  constitution  meant  to  break r 
a  man's  family  just  as  soon  as  his  wife  died  and   his  chiMr 
became  of  age.     If  they  had  all  left  him,  their  voluutaxy' 
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lire  would  have  broken  it  up;  if  they  remained  with  him, 
|>ecial]y  daughters  dependent  upon  him  ns  mud)  when  twen- 
ty—one as  when  twenty,  they  would  still  be,  in  the  sense  of 
tl^ie  er)nstitution,  a  legitimate  and  component  part  of  in's  fam- 
ily^ and  he  would  be  entitled  in  law  to  a  home  for  himself 
tlieir  head,  and  for  them  as  his  household. 
I.«ct  the  judgment  be  reversetl. 


William  R.  Phillips,  plaintiff  in  error,  vs.  H.  K.  Thur- 
ber &  Company,  defendants  in  error. 

*■  If  a  garnishee,  without  objecting  to  the  jurisdiction,  su]>mits  to  answer  out 

of  the  county  of  his  residence,  and  within  that  where  his  creditor,  the 

debtor  in  the  principal  case,  resides  and  is  sued,  neither  the  latter,  nor  a 

claimant  of  the  fund  who  has  dissolved  the  garnishment  by  giving  bond 

*^d  security  under  the  act  of  187 1,  (Code,  section  3541,)  can  urge  the  gar- 

•^hee's  non-residence,  by  pica  to  the  jurij»diction,  ur  otherwise,  as  a  means 

^  defeating  the  garnishment  proceeding.  • 

*  On  the  trial  of  a  traverse,  filed  by  the  claimant,  to  the  garnishee's  answer, 

"^   issue  is  between  the  claimant  and  the  plaintiflf;  the  garnishee  is  mo 

P^'^y  to  that  issue,  and  his  declarations  are  not  admissible  evidence  for  the 

«'ainiant. 

3*  Bon<i  of  the  claimant  with  condition  to  be  void  if  he  shall  pay  to  the 

F^-intiff  the  judgment  which  the  plaintiff  m:iy  recover  in  the  suit,  with 

^**^s,  is  in  substantial  compliance  with  the  statute.     Such  lx)nd,  with  ap- 

poved  security,  dissolves  the  garnishment;  and  judgment  may  be  entered 

thereon,  in:!ttanter,  for  the  amount  admitted  in  the  garnishee's  answer  to  be 

^"^  from  him  to  the  defendant  in  the  principal  suit,  when  there  is  a  gen- 

*'**  vcrditt  of  the  jury  against  the  claimant  on  his  traverse  of  such  answer. 

^t'nisliraent.      Jurisdiction.      Evi<lence.      Before  Judge 
HoPlCj>'8.     Fulton  Superior  Court.     October  Term,  1874. 

^port«d  in  the  opinion. 

TriRASHER  &  Thrasher,  by  brief,  for  plaintiff  in  error. 

^-  P.  &  W.  R.  Hammond,  for  defendants. 
Vol  lvi.  26. 
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Bleckley,  Judge. 

Afler  the  service  of  summons  of  gariiisliraent,  a  strati 
came  in,  under  the  act  of  1871,  (Code,  section  3541,)  and^ 
claimant  of  the  fund  sought  to  be  reached  by  the  garnishnie ; 
filed  his  bond  in  substantial  compliance  with  the  act.    8ul>£ 
quontly  the  garnishee  answered,  admitting  himself  iude(>t: 
in  a  specific  sum  to  the  defendant  in  the  suit  wherein  theg^i-*'' 
nishment  issued.     The  claimant  traversed  the  answer.     He 
also  filed  a  plea  to  the  jurisdiction  of  the  court  on  the  groi^»  ■'*' 
that  the  garnishee  was  not  a  resident  of  the  county  but  of  n"" 
other  county.     The  defendant  in  the  principal  case  fih^l  asi«i- 
ilar  plea.     Both  these  pleas  were,  on  motion  of  the  plaint iflSi 
stricken  by  the  court.     The  issue  formed  by  the  ciaimanl5 
traverse  of  the  garnishee's  answer,  was  triei],  and  the  jury  re- 
turned a  verdict,  generally,  in  favor  of  the  plaintiflFs.    JaJg- 
ment  was  thereupon  entered  against  the  claimant  and  the  sure- 
ties on  his  bond,  for  the  amount  admitted  in  the  answer  of  the 
garnishee  to  be  due  from  him  to  the  defendant,  his  creditor. 

1.  It  was  not  error  lo  strike  the  pleas.  The  garnishee  h»^ 
answered,  and  thereby  waived  his  privilege  of  being  called  to 
answer  only  in  his  own  county.  He  answered  in  the  county 
whore  his  creditor  resided  and  was  sued.  He  answered  to 
the  court  in  which  that  suit  was  pending,  and  to  which  the 
garnishment  was  returnable.  None  of  the  proceedings  dis- 
closed the  fact  that  the  garnishee  was  a  non-resident,  and  "* 
took  no  advantage  of  that  or  any  other  fact  to  protect  hirus^* 
against  the  jurisdiction.  His  non-residence  was  in  uo^^J 
alleged  upon  the  record  until  his  answer  had  been  on  the  file 
some  weeks,  and  then  only  by  tiie  two  pleas  we  are  consi<leriflg* 
He  has  made  no  complaint  of  the  jurisdiction;  and  we  can- 
not doubt  that  after  he  appeared  and  answered,  his  non-res*' 
dence  would  count  for  nothing  in  the  subsequent  proceedinp' 
Code,  section  3461. 

2.  The  garnishee  answered  that  he  was  indebted  to  ihedc 
fendant.  The  claimant's  position  was  that  the  garnishee  ^ 
liability  was  to  him  and  not  to  the  defendant ;  for  the  reason 
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t,ha.t  the  same  arose  in  consequence  of  the  garnishee's  imving 
ived  from  the  makers  of  certain  negotiable  paper,  money 
pay  off  said  paper,  which  paper,  payable  to  the  defendant 
sincl    his  assigns,  had  been  assigned,  before  maturity,  to  the 
clstimant.     It  was  contended  that  the  garnishee  was  simply 
t.he  depositary  of  a  fund  to  be  paid  on  this  paper;  and  that, 
3JB   the  claimant  held  the  paper  by  assignment,  the  money  was 
dt:fte  to  him  and  not  to  the  defendant.    To  support  this  theory 
of  the  case,  the  claimant,  after  introducing  the  paper,  offered 
in  evidence  certain  declarations  of  the  garnishee,  made  after 
^He  service  of  the  garnishment,  to  the  effect  that  the  money 
^vras  placed  in  his  hands  to  pay  off  said  paper ;  that  he  had  no 
other  funds  belonging  to  the  defendant;  and  that,  having 
l^een  garnished,  he  would  hold  up  the  money  and  let  the  par- 
ties contend  for  it  in  court.     The  court,  on  objection  to  this 
evidence  by  the  plaintiffs,  ruled  it  out.    These  declarations  of 
the  garnishee  were  not  admissible  evidence.     The  Code  de- 
clares, in  section  3642,  that  the  garnishee,  upon  answering, 
d^iall  be  discharged  from  all  further  liability,  and  the  plain- 
tiff's remedy  shall  be  upon  the  claimant's  bond.     The  gar- 
nishee is  allowed  to  answer,  but  nothing  more.     He  ciinnot, 
oy  his  mere  verbal  statements  out  of*  court,  affect  the  rights  of 
^ther  party.     There  is  nothing  to  prevent  him  from  being 
^^mined  as  a  witness;  and  if  the  claimant  had  wanted  from 
aim  any  explanation  of  the^acts  and  circumstances  on  which 
^*  admissions  of  the  answer  were  based,  that  course  was 
^Pen  to  hira.     But  upon  an  issue  between  other  parties,  and 
^  which  the  garnishee  is  no  party,  his  bare  sayings  are  not  to 
**  taken.    See  a  somewhat  similar  question  in  52  Georgia 
%H)rte,  562. 

3.  There  was  a  motion  by  claimant  in  arrest  of  judgment 
^  to  set  the  judgment  aside.  In  support  of  these,  it  is 
'''pd  that  the  garnishee's  answer  was  filed  after  the  claim- 
^'^t 8  bond  was  given  to  dissolve  the  garnishment.  But  what 
^  that?  The  statute  gives  the  garnishee  the  right  to  answer, 
"^itdoes  not  prescribe  that  the  answer  shall  not  be  filed  after 
^claimant  has  given  bond.    But  a  still  more  conclusive  re- 
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ply  isy  that  the  claimant  took  no  exceptions  to  the  answ^^    ^ 
coming  too  late;  but  traversed  it,  thus  tendering  an  issue    i^ n, 
on  it|  which  was  accepted  by  tlie  plaintifis  and  tried  hy   ^j^ 
jury.     Whether  the  answer  was  early  or  late,  the  claim  ^lot 
litigated  its  troth ;  and  not  until  afler  the  issue  was  f!>La  nd 
against  him,  did  he  suggest  that  the  answer  was  out  of  ti  wiae. 
It  is  urged,  also,  that  the  claimant's  bond  did  not  dissolve  the 
garnishment,  and  that  no  judgment  can  be  rendered  on  it    for 
that  reason.     The  condition  of  the  bond  is  not  in  tlie  words 
of  the  statute,  but  we  think  there  is  a  substantial  conforociilj. 
We  find  no  error  in  any  part  of  the  case. 

Judgment  affirmed. 


Jane  McFarlin,  plaintiff  in  error,  vs.  R.  M.  Stinson  d  a/., 
administrators  de  bonis  non^  defendants  in  error. 

An  executor  cannot  bind  the  estate  of  his  testator  by  the  execution  of  a  oot* 
signed  by  him  "  as  executor."  The  assets  of  such  estate  are  only  boo** 
for  the  debts  contracted  by  the  testator  during  life. 

Administrators  and  executors.  Contracts.  Before  Judge 
Buchanan.  Troup  Superior  Court.   November  Term,  1875. 

-Reported  in  the  decision. 

% 

Speer  &  Speer,  for  plaintiff  in  error. 

B.  H.  Bighah;  T.  H.  Whttaker,  for  defendants. 

Warner,  Chief  Justice.     . 

This  was  an  action  brought  by  the  plaintiff  against  B.  &• 
McFarlin,  administrator  of  John  W.  Stinson,  and  W.  A. 
Shackelford,  R.  M.  Stinson,  and  Neal  Wilkinson,  adminiB' 
trators  de  bonis  non  of  John  Stinson,  deceased,  and  A.  ^ 
Stinson,  (the  plaintiff  ailing  that  N.  L.  Stinson  was  deid 
and  no  representation  on  her  estate,)  on  the  following  df 
scribed  promissory  note : 


fi 
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By  the  first  day  of  January  next,  we  or  either  of  us  promise  to  pay  R.  S. 
Farlin  or  bearer,  5720  00,  for  value  received,  and  if  not  punctually  paid,  to 
r  interest  at  rate  of  twenty  per  cent,  per  annum  after  maturity,  said  inter- 
to  be  paid  annually,  or  considered  and  counted  as  principal. 
Witness  our  hands  and  seals,  this  4th  day  of  January,  1874. 
[Signed]  "  JOHN  STINSON, 

"N.L.  STINSON, 
"  A.  L.  STINSON, 
"JOHN  W.  STINSON, 
"  Executor  of  estate  of  John  Stinson,  deceased." 


On  the  trial  of  the  case,  the  plaintiif  offered  and  read  the 
te  in  evidence,  and  also  a  copy  of  tlie  last  will  ahd  testament 
John  Stinson/deceased,  in  which  he  directed  that  his  wife 
)uld  keep  the  Phillips  place,  where  she  then  lived,  as  long  as 

5  did  live,  and  for  her  to  have  everything  there  that  was  nec- 
ary  for  her  and  the  children  to  be  comfortable  and  pleasant, 
e  testator  appointed  his  son,  John  W.  Stinson,  his  execu- 
')  with  power  to  sell  any  part  of  the  estate  when  he  might 
'nk  it  best  for  his  wife  and  children.  McFarlin,  sworn  as  a 
tness  for  plaintiff,  stated  that  when  the  money  was  loaned 
^  which  the  note  was  given,  John  W.  Stinson  stated  that  it 
^  for  the  use  of  the  estate;  that  they  had  or  were  putting  up 
Water  gin  on  the  place,  and  that  it  had  cost,  or  was  costing, 
^^m  a  good  deal  of  money.  When  the  testimony  for  the  plain- 

^  Was  closed,  the  defendants'  counsel  made  a  motion  for  a  nou- 

• 

^it  as  to  the  administrator^  de  bonis  non  on  the  estate* of 
^liQ  Stinson,  deceased.  The  court  sustained  the  motion  and 
*^  plaintiff  excepted. 

The  only  question  in  the  case,  therefore,  is,  whether  John 
^*  Stinson,  as  the  executor  of  John  Stinson,  deceased,  could 
^^u  the  estate  of  his  testator  by  the  execution  of  the  note 
^^  on,  so  as  to  make  the  assets  thereof  liable  for  its  pay- 
^^t?  It  is  undoubtedly  true,  that  the  assets  of  the  estate  of 
deceased  testator  are  liable  for  the  payment  of  the  debts  and 
ligations,  contracted  by  him  in  his  lifetime,  but  it  would 

6  a  novel  and  dangerous  doctrine  to  hold  that  the  assets  of 
>e  deoeaaed  testator  could  be  made  liable  for  the  oontracis 
ide  by  ,hi8  executor  after  his  death  ;  so  dangerous  to  the 
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of  deceased  testators,  that  tlie  law  does  not  allow  it  to 
one.     An  administrator  or  executor  can  only  bind  him- 
by  hiH  contracts ;  he  cannot  bind  the  assets  of  the  de- 
sed.     Therefore,  if  he  make,  indorse,  or  accept,  n^otiablc^ 
per,  he  will  be  held  f>ersona1ly  liable  even  if  he  adds  to  hi^ 
vn  name,  the  name  of  his  office,  signing  a  note,  for  example 
A  as  executor  of  B,"  for  this  will  be  deeme<l  only  a  part  ^ 
lis  description,  or  will  be  rejected  as  surplusage:  Ist  Parso"^ 
rtn  Notes  and  Bills,  161 ;  Lovelace  vs.  Smith  d  al.,  39  Ge^;;^ 
gia  Reports^  130.     The  executor  under  the  will  of  the  te^^j 
tor  in  this  case,  had  the  power  to  sell  any  part  of  his  ^^^^ 
for  the  purposes  therein  expressed,  but  did  not  have  the  po^y^ 
or  legal  authority,  to  bind  the  assets  of  his  testator's  estate  6f 
the  execution  of  ihe  note  as  set  forth  in  the  record.    T^ 
was  no  error  in  granting  the  non-suit. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Wylie  H.  Duncan,  plaintiflF  in  error,  vs,  John  L.  Andbe- 

SON,  defendant  in  error. 

1.  Once  granting  a  new  trial  by  the  presiding  judge,  for  want  of  sufl&oei* 
evidence  to  support  the  verdict,  can  hardly  be  said  to  be  abuse  of  dis^ 
tion,  since  the  parties  have  no  longer  the  resource  of  appealing  to  a  H*^ 
jury ;  and  affirmance  in  the  supreme  court  is  almost  a  matter  of  couisC' 

2.  The  landlord  is  not  responsible  in  damages  for  a /^r^  committed  by ' 
cropper   in  hiring  or  working  servants  previously  employed  by  »B0* 
master.     The  facts  of  this  case  do  not  make  either  an  original  agenc 
an  agency  by  ratification.     The  cropper  alone  had  the  power  of  ein 
ment  and  of  discharge. 

New  trial.     I^andlord  and  tenant.     Tort,     Before  * 
Pottle.     Wilkes  Superior  Court.     November  Term, 

Duncan  brought  complaint  against  Anderson  for  f 
damages,  alleged  to  have  been  sustained  by  him  on 
of  the  enticing  away  by  the  defendant  of  one  Enocf 
ikrm  hand  employed  by  the  plaintiff  for  the  year 
reason  of  which,  his  services  were  lost.     The  recor 
no  plea. 
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rrhe  evidence  made  the  following  case: 
^D  January,  1.874,  the  plaintiflT  entere<l  into  a  contract 
uff  hy  which  the  latter  was  to  work  for  him  as  a  fan 
rer  during  that  year.    He  was  to  be  paid  $60  00  in  nv 
r   his  services,  and  to  have  every  Saturday  for  his 
le.    Huff  had  been  in  the  employ  of  the  plaintiflT  for 
tir  preceding  years,  and  had  become  indebted  to  ium  for 
"V^iiees  made.     He  worked  until   February  12tli,  and  tl 
left  tlie  service  of  plaintiif  and  went  upon  a  farm  owned 
defendant.     He  was  then  indebted  to  plaintiff  $88  75  for  a 
trances.     Tiie  defendant  was  farming  with  one  Mat.  Hear 
on  shares.     He  was  to  furnish  the  land  and  stock,  an<l  fee 
ior  tiie  latter.     Heard  was  to  furnish  the  hands  and  to  feet 
them.    The  crop  was  to  be  equally  divided.     The  defcndan 
^^as  to  control  the  half  of  the  crop  belonging  to  Heard  until 
■^e    was  paid  what  was  due  him  by  any  of  the  hands.     De- 
^ndant  was  a  merchant,  and  sold  to  the  hands  what  goods 
they  wished,  charging  to  each  the  purchases  made  by  him. 
"e  never  employed  Huff  to  work  for  him  ;  Heard  employed 
"uff  in  compliance  with  his  contract  to  furnish  hands.     De- 
■^ndant  did  not  know  that  Huff  was  employed  on  his  place 
^**til  Heartl  reported  him  as  wanting  supplies  from  the  store. 
There  was  evidence  to  show  that  defendant  knew  of  the 
^ntemplate<l  employment  of  Huff  on  his  farm  before  he  ac- 
tually left  plaintiff;  also  as  to  the  damage  sustained  by  the 
•*tter.     It  is  omitted  as  immaterial  here. 

The  jury  found  for  the  plaintiff  $200  00.     The  defendant 
**voved  for  a  new  trial,  among  other  grounds,  because  the  ver- 
dict was  contrary  to  the  law  and  the  evidence.     Thereupon 
"*e  court  passed  the  following  order  : 

**  After  considering  this  motion,  it  is  ordered  that  the  ver- 
dict be  set  aside  and  a  new  trial  granted,  on  the  ground  that 
^^  brief  does  not  show  any  evidence  that  connects  the  de- 
fcmlant  with  the  hiring  of  Enoch  Huff;  nor  is  there  any 
pfoof  that  the  wrong  done  by  Mat.  Heard  was  ratified  in 
•Dy  manner  by  defendant.  It  is  clear  that  he,  Mat.  Heard, 
^^  a  cropper,  and  not  the  servant  of  the  defendant,  and  in 
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DO  sense  was  Huff  the  servant  of  Anderson,  nor  in  any  ^^ij 
subject  to  his  control.*' 

To  this  judgment  plaintifif  excepted. 

F.  H.  CoLLEY,  for  plaintiff  in  error. 

W.  M.  &  M.  P.  Re£SE,  for  defendant. 

Bleckley,  Judge. 

1.  The  judge  below  granted  a  new  trial  because  the   ve^ 
diet  was  unsupported,  on  a  material  point,  by  the  evidenoa 
As  we  ruled  during  the  last  term,  in  the  case  of  ScipM  t$, 
Hdlandj   54   Georgia  Reports,  611,   only  a  very  palpable 
abuse  of  discretion  will  l>e  met,  in  this  court,  by  a  judgraeot 
of  revei'sal,  where  the  new  trial  ordered  is  put  upon  tliis 
ground,  and  is  the  first  new  trial  gt*anted  in  the  case.    A  firat 
verdict  which  is  not  satisfactory  to  the  judge  who  presided  at 
the  trial  is,  presumptively,  wrong;  and  it  must  be  right  to  a 
very  high  degree  of  certainty  for  us  to  restore  it  after  it  has 
been  set  aside  by  him.     We  have  no  pur|)ose  to  nullify  the 
law  which  clothes  him  with  the  power  to  grant  new  trials  for 
mistakes  or  misapprehensions  of  the  jury.    Since  the  abolish- 
ment of  our  ancient  and  excellent  system  of  api)eals  to  a 
special  jury,  this  power  of  the  circuit  judge  has  acquired  in* 
creased  importance.     If  it  has  been  borne  down  hitherto,  it 
ought  to  be  upheld  now  in  its  full  force  and  vigor.    If  the 
jury  and  the  judge  cannot  harmonize  on  the  first  trial,  there 
ought,  as  a  general  rule,  to  be  a  second,  if  the  judge  is  so 
much  dissatisfied  as  to  or<ler  it.     He  must  not  abuse  hisdis' 
cretion,  but  let  him  exercise  it  freely  and  fearlessly.    It  is  to 
that  end  that  the  law  entrusts  him  with  it :    See  Broita  i* 
OaUis,  55  Georgia  Reports,  416. 

2.  We  think  there  was  ample  reason  for  granting  a  net 
trial  in  the  present  case.  The  defendant's  cropi)€r  and  not 
the  defendant,  was  the  party  answerable  to  the  plaintiff:  49 
Georgia  Reports,  580. 

Judgment  affirmed. 
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JIND6AY  Dunn,  plaintiff  in  error,  r«.  The  State  of  Geor- 
gia, defendant  in  error. 

.  The  identity  of  the  defendant  and  the  intent  with  which  he  makes  the  as- 
sault, vrhen  charged  with  an  assault  with  intent  to  rape,  are  questions  for 
the  jury,  and  no  complaint  being  made  of  any  error  in  the  charge  of  the 
court,  or  in  the  admission  or  rejection  of  evidence,  and  a  new  trial  having 
^en  refused  by  the  presiding  judge,  this  court  will  not  interfere. 
^-  Newly  discovered  evidence  which  ought  not  to  have  changed  the  verdict 
^  in  at  the  trial,  and  which  might  have  been  procured  with  diligence,  and 
^hich  counsel  do  not  swear  that  they  did  not  know  at  the  trial,  will  not 
Authorize  a  court  to  set  aside  a  verdict  and  grant  a  new  trial. 

Criminal  law.  Ea])e.  New  trial.  Before  Judge  Under- 
wood.   Floyd  Suj>erior  Court.     July  Term,  1875. 

■Reported  in  the  opinion. 

^fiiQHT  &  Featherston;  Forsyth  &  Reese,  by  R.  T. 
Louche,  for  plaintiff  in  error. 

C.  F,  Clements,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  defendant  was  convicted  of  the  offense  charged,  and 
^oved  for  a  new  trial  on  the  ground  that  the  verdict  was 
^inst  the  law  and  the  evidence,  and  not  sufficient  to  produce 
^t  certainty  of  mind  necessary  for  legal  conviction  of  crime, 
*J*<1  on  the  further  ground  of  newly  discovered  testimony. 
"**^c  court  overruled  the  motion,  and  error  is  assigned  here  on 
^^  grounds,  which  alone  are  insisted  upon. 

1.  A  school-girl  on  tlie  road  home  from  school  was  rudely 
Jailed  by  a  young  man  whom  she  never  saw.  He  seized 
^^arms  and  tried  to  force  her  into  the  woods.  She  screamed 
^peate<lly,  and  after  some  five  or  ten  minutes  he  let  her  go, 
^^ut  the  time  that  a  Mrs.  King,  who  seems  to  have  lived  in 
•*^©  neighborhood,  could  have  readied  the  place,  according  to 
'*^©  girl's  evidence.  On  her  arrival  at  home  she  told  her 
''Mother  in  great  excitement,  and  on  his  return,  her  father  also, 
^^e  could  not  identify  the  man,  but  others  show  that  the  de- 
^tidant  must  have  been  the  person^  from  circumstances  related 
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by  tlicm  which  point  clearly  to  him.  The  questions  of  his 
identity,  and  of  the  intent  of  this  rude  assault  upon  this 
school-girl,  are  questions  for  the  jury.  They  were  satisfied; 
the  court  helow  who  tried  the  case  was  satisfied;  and  there  be- 
ing enough  evidence  to  sustain  the  finding  of  the  jury,  ami 
the  act  of  the  court  in  sustaining  that  finding,  we  will  not,  is 
we  have  often  ruled,  interfere  in  the  case  ou  this  ground  of 
the  motion. 

2.  The  other  is  very  weak.  The  counsel  do  not  swear  ihit 
they  di(i  not  know  of  the  existence  of  the  newly  discovered 
evidence  at  the  trial.  It  is  doubtful  (nay,  it  is  almost  certain 
that  it  would  not  do  so,)  that  it  would  alter  the  venlict.  One 
witneas  swears  to  some  slight  difference  between  tiie  girFs  evi- 
dence on  tiie  committing  trial  and  the  jury  trial,  and  thathe 
had  not  informed  defendant  of  it.  Another,  that  there  was 
no  appearance  of  ascufHoon  the  road  ;  another,  that  the  girls 
niotiier  was  off  at  her  house,  a  half  mile  from  her  home  when 
the  difficulty  occurred,  while  at  the  trial  she  swore  herdaogk- 
ter  told  her  the  circumstance  shortly  after  she  got  home.  The 
whole  of  it  might  have  been  obtained  with  diligence,  and  if 
obtained  would  have  been  of  little  value.  We  cannot  inter- 
fere to  grant  a  new  trial  on  such  a  ground  so  supporteil.  P*'' 
haps  it  would  have  been  better  not  to  have  inflictetl  so  severe i 
sentence,  when  pa«isibly  the  young  man  intended  only  persnt* 
sion,  and  in  taking  hold  of  the  young  lady,  intended  only 
gently  to  lay  hohl  of  her — "  molliter  manus  imponereJ'  Y^ 
a  female  on  the  highway,  particularly  a  school-girl  inbef 
teens,  should  be  as  safe  on  that  highway  of  the  state  as  bytbe 
fireside  of  her  fatlier;  and  should  be  assured  of  safety  in  As 
fact  that  the  law,  an  invisible  but  all  jealous  and  watchfol 
guardian,  ever  walked  on  that  highway  by  her  side,  andwiti 
power  equal  to  the  arm  of  her  father  at  her  home,  wooM 
shield  her  from  danger,  or  vindicate  her  when  wrong*"* 
Robed  in  virgin  i)urity,  her  person  is  sacre<1  in  the  eyes  « 
this  jealous  guardian ;  let  the  rude  hand  of  no  stranger  too* 
it,  either  to  ravish  or  to  seduce. 

Judgment  affirmed. 
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^QtJiBE  Young,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

:  .    The  identity  of  the  perpetrator  of  the  offense  is  for  the  jury,  and  the  evi- 
dence in  this  case  was  sufficient. 
B.     Evidence  known  to  the  prisoner  at  his  trial  is  not  newly  discovered, 

tliough  not  known  to  his  counsel  until  afterwards. 

3.     Newly  discovered  evidence,  even  if  not  strictly  cumulative,  may  be  of  no 

liigher  value  than  cumulative  evidence ;  since  producing  a  first  witness  to 

fli  new  fact  may  be  equal,  simply,  to  producing  a  second  witness  to  an  old 

fact  of  the  like  character. 

4.    Newly  discovered  evidence  is  not  favored  as  a  ground  for  new  trial. 

Greatly  increased  caution  is  needed  now,  since  promiscuous  affidavits  are 

known  to  be  less  trustworthy  than  formerly.     Courts  are  not  obliged  to 

grant  a  new  trial  for  newly  discovered  evidence  unless  they  arc  reasonably 

convinced  that  on  another  trial  there  would  probably  be  a  different  verdict. 

As  a  means  of  promoting  such  conviction  in  the  judicial  mind,  it  would  be 

tn  advantageous  practice  to  let  it  appear  in  the  record  not  only  who  the 

WW  witness  is,  but  where  he  resides,  what  is  his  character,  and  who  are 

Knne  of  his  associates  or  acquaintaaces.     Affidavits  to  his  character  and 

credibility  would  be  profitable. 

Crinunal  law.  New  trial.  Newly  discovered  evidence, 
^ore  Judge  Hopkins.  Fulton  Superior  Court.  October 
Term,  1875. 

reported  in  the  opinion.   . 

WaiGHT  &  Hill,  for  plaintiff  in  error. 

John  T.  Glenn,  solicitor  general,  for  the  state. 

Bi-ECKLEY,  Judge. 

I*  This  case  turned  on  the  identification  of  the  prisoner  as 
tte  person  who  stole  and  rode  off  the  horse.  The  evidence 
MOWS  that  he  was  recognized  with  tolerable  certainty  by  three 
•ntiiesses.  One  of  them  saw  him  catch  the  animal,  tie, 
Bmnt,  and  ride  off.  Another  saw  him  upon  the  roadside 
^ith  the  animal  hitched  near  him.  Another,  seeing  him  run 
through  tlie  woods  on  foot,  pursued  and  caught  him.     This 

in  the  neighborhood  of  where  the  person  riding,  whoever 
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he  was,  had  beon  seen  by  two  other  witnesses  to  dismount  fron^ 
the  horse  and  escape  into  the  woods  to  aVoid  capture.  Th^ 
jury  believed  that  the  prisoner's  identity  was  sufficiently 
tablished  to  warrant  them  in  finding  him  guilty,  and  we 
not  say  that  they  were  mistaken.  Even  with  the  newly  d*^  ^ 
covered  evidence  we  cannot  say  that  they  ought,  or  that  tlci^ 
probably  would,  find  differently  on  another  trial. 

2.  A  part  of  the  evidence  called  newly  discovered  is  not 
so ;  the  prisoner  knew  of  it,  and  should  have  informed  his 
counsel.     We  observe  from  the  record  that,  though  a  colorerf 
person,  and  but  fifleen  years  old,  he  had  been  to  school  aod 
could  write  his  name.      He  had   intelligence  enough  \xi  be 
chargeable  with  legal  diligence  in  preparing  for  his  defense. 

3.  The  only  evidence  in  the  showing  for  a  new  trial  which 
^e  can  recognize  as  newly  discovered,  is  that  set  out  in  the 
affidavit  of  Harrison  Davis,  which  is  simply  a  repetition  of 
what  was  sworn  to  on  the  trial  by  one  of  the  prisoner's  wit- 
nesses, applied  to  another  time  and  place,  namely,  that  the 
prisoner  was  not  the  rider  of  the  animal,  and  that  the  rider 
had  a  moustache.  The  witness  examined  testified  to  such  i 
rider  being  seen  on  the  animal  in  Davis  street,  and  the  new 
witness  describes  the  same  rider  as  passing  the  rolling  mill. 
The  only  difference  in  the  two  statements  is,  that  the  former 
witness  says  nothing  of  side  whiskers,  and  represents  the  man 
as  old ;  whereas,  the  latter  witness  omits  any  reference  to  agfi 
and  mentions  side  whiskers  as  well  as  moustache.  It  maybe 
that  this  new  evidence  is  not  strictly  cumulative.  The  fact  of 
the  same  rider  passing  the  rolling  mill  on  the  horse  is  not 
the  same  as  the  fact  of  his  passing  through  Davis  street,  and 
yet  the  whole  value  of  both  facts  depends  on  one  and  the  same 
thing,  to- wit:  the  supposed  identification  of  the  rider  as  some 
person  other  than  the  prisoner.  It  is  difficult  to  see  how  ideo* 
tifying  him  thus  at  two  places  by  one  witness  at  each,  isanf 
better  than  identifying  him  atone  place  by  the  same  two  wife* 
nesses.  In  the  present  case  there  is  no  reason  to  sup|>ose  tU 
the  prisoner  had  the  horse  at  all,  unless  he  had  it  from  tk 
time  the  larceny  was  committed  until  the  horse  was  abandonel 


ATLANTA,  JANUARY  TERM,  1876.        405 


Young  vs.  The  State  of  Georgia. 


the  road  beyond  the  rolling  mill,  under  the  pressure  of 
nsuit.  This  being  so,  would  not  what  Davis  professes  to 
^e  seen,  count  for  just  as  much  if  he  had  seen  it  in  Davis 
^t  with  the  other  witness?  And  had  he  seen  it  there  it 
uld  undoubtedly  have  l)een  cumulative.  Then,  whether 
Duluti  ve  or  not,  in  a  strict  legal  sense,  it  is  of  no  more  value 
n  if  it  were  cumulative.  It  amounts  only  to  this,  that 
h  it  the  prispner  would  have  the  support  of  two  witnesses 
tlie  denial  of  his  identity  with  the  rider  of  the  horse  on  the 
ming  of  the  larceny,  and  without  it  he  has  the  support  of 
•  one.  He  proved  by  one  witness  that  he  did  not,  but  that 
nan  with  a  moustache  did,  ride  the  horse  off  on  that  morn- 
;;  he  can  now  prove  it  by  another  witness,  a  witness  that 
did  not  then  know  of.  This  is  the  essence  of  the  showing 
ien  reduced  down  to  its  naked  probative  elements. 
4.  It  was  early  ruled  by  this  court  that  newly  discovered 
idence  was  not  a  favorecl  ground  for  new  trial :  10  Georgia 
fporte,  512 ;  12  Ibid.,  500.  If  this  ground  was  not  favored 
en,  how  watchful  of  it  shouM  we  be  now  ?  The  incentives 
<iiution  have  been  multiplied  within  a  few  years  past,  ten- 
Id,  perhaps  a  hundred-fold.  From  causes  that  have  l)ecome 
story,  and  that  are  known  to  us  all,  the  value  of  affidavits 
ken  promiscuously  has  come. to  be  low  indeed.  Only  the 
oet  credulous  of  men  would  habitually  regard  the  contents 
such  affidavits  as  sufficient  to  overcome  the  verdict  of  a 
7*  And  unless  it  is  reasonably  apparent  to  the  judicial 
ind  that  the  new  facts  wouhl  probably  produce  a  diSercnt 
^ict,  a  new  trial  should  not  be  ordered  :  10  Georgia  Re- 
»<»,  512.  To  enable  judges,  and  especially  the  supreme 
•011,10  enter  into  this  question  fully,  something  more  is  need- 
Ithan  is  generally  presented.  It  should  be  known,  not  only 
b  the  new  witness  is,  but  where  he  resides,  what  is  his 
iracter,  and  who  are  some  of  his  associates  or  the  persons 
loainted  with  him.  He  should  be  brought  out,  so  td  speak, 
1  be  exhibited  in  daylight.  Affidavits  should  be  adduced 
bis  character  and  credibility.  The  fullness  we  recommend 
J  be  Dovely  but  it  is  needful.     Without  further  legislation, 
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it  cannot  be  exacted  of  parties  as  matter  of  law;  but  as  a  meaK.-^ 
of  convincing  the  judicial  mind  in  favor  of  meritorious  app*^  j 
cations  for  new  trials,  and  of  guiding  discretion  where  tbel^^ 
recognizees  the  right  and  tiie  duty  of  cautioni  it  will  be  foiXzi</ 
profitable. 

In  the  present  case  a  new  trial  is  denied  because  we  deen? 
the  verdict  of  the  jury  warranted  by  the  evidence;  and  be-- 
cause  we  are  unconvinced  that  the  newly  discovered  evideoo^ 
even  if  it  is  not  cumulative,  would  probably  produce  a  difler- 
ent  result  if  the  prisoner  were  tried  over.     We  do  not  oieio 
that  the  case  is  free  from  all  doubt;  but  we  are  willing  to 
leave  it  where  it  was  left  by  the  jury,  and  by  the  judge  wbo 
presided  at  the  trial  and  on  the  motion  for  new  trial. 

Judgment  affirmed. 


BiiAKELY  Bagwell,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

Where  the  counsel  upon  whom  movant  almost  exclusively  relied  todcfcnd** 
were  absent,  one  by  leave  of  the  court  and  the  other  on  account  of  sicka* 
a  continuance  should  be  granted  even  though  the  court  have  strong  reiMO 
to  believe  that  the  motion  was  made  for  delay. 

Criminal  law.     Continuance.     Before  Judge  Halu    ^^ 
Superior  Court     April  Term,  1875. 

Reported  in  the  decision. 

Speer  &  Stewart,  for  plaintiff  in  error. 

T.  B.  Cabaniss,  solicitor  general;  E.  P.  Howell,  byl 
D.  Harrison,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  simple  larooift 
and  on  the  trial  thereof  was  foimd  guilty.  A  motion  v# 
made  for  a  new  trial^  mainly  on  the  ground  that  the  coori  H^ 
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d  to  continue  the  case  on  account  of  the  absence  of  the 
D(Iant*s  counsel;  Messrs.  Speer  &  Stewart,  one  of  whom 
leave  of  absence  from  the  court,  and  the  other  was  de- 
ed at  home  by  sickness.  The  motion  for  a  new  trial  was 
rniledy  and  the  defendant  excepted, 
t  appears  from  the  record  and  bill  of  exceptions,  that  the 
nidant  was  indicted  at  the  April  term,  1874,  of  the  court; 
I  at  that  term  he  continued  his  case  on  the  ground  of  the 
mce  of  Hudson,  who  the  defendant  stated  was  his  loading 
Dsel,  on  whom  he  relied  to  make  his  defense,  Fliidson  being 
;Dt  by  leave  of  the  court  on  account  of  the  sickness  of  his 
ily.  When  this  showing  was  made,  Stewart  was  present, 
S[)eer  \^as  absent  without  leave  of  the  court.  At  the 
t  succeeding  term  of  the  court,  when  all  of  tlio  defendant's 
nsel  were  present,  after  an  incflectual  attempt  to  continue 
case  for  the  absence  of  witnesses,  the  defendant  al>sented 
iself  from  tlie  court,  and  his  recognizance  was  forfeited, 
the  April  term,  1875,  the  defendant  was  present,  and  again 
ve(l  to  continue  his  case  on  the  ground  of  the  alxseuce  of 
sars.  Speer  &  Stewart,  one  of  whom  had  leave  of  absence 
m  the  court  and  the  other  being  detained  at  home  by  sick- 
i8,  Hutlson  being  the  only  one  of  defendant's  counsi'l  who 
8  present.  The  defendant  stated  that  he  had  relied  on 
idson  as  his  leading  counsel  until  a  short  time  before  that 
^,  but  that  he  then  relied  on  Speer  &  Stewart  to  manage 
•defense,  and  could  not  go  safely  to  trial  without  their  pres- 
5e;  that  until  Speer  &  Stewart  were  employed  he  had  relied 
Hudson,  but  since  their  employment  he  had  relied  on  them 
Dost  entirely.  The  presiding  judge  states  in  his  certificate, 
^t  he  had  no  doubt  that  the  defendant  did  rely  on  Messrs. 
eer&  Stewart  from  the  first,  almost  exclusively,  to  make 
'defense,  but  that  he  swore,  at  the  April  term,  1874,  after  he 
]  employed  them,  that  he  relied  on  Hudson,  and  that  he 
8  of  the  opinion  that  the  last  motion  for  continuance  was 
de  for  delay,  and  therefore  refused  it.  This  court  is  reluct- 
:to  interfere  with  the  discretion  of  the  court  below  in  refus- 
;  to  g^aut  a  oontiuuauce  of  cases  [)endiug  therein.     The  de- 
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fendant  in  this  case  \yas  entitled  to  the  benefit  of  counsel  od  his 
trial  for  the  offense  with  which  he  was  charged.  There  is  no 
dispute  that  Stewart  was  unable  to  attend  the  court  on  aocoant 
of  sickness,  and  thatSpeer  had  leave  of  absence  from  the  court. 
The  judge  certifies  that  he  had  no  doubt  that  the  defendant  did 
rely  ou  Speer  &  Stewart  almost  exclusively  to  make  his  de- 
fense, and  having  a  knowledge  of  the  professional  a6(7Ajfof 
the  counsel  employed,  including  Mr.  Hudson,  he  was  in  a 
&vorable  position  to  have  formed  a  correct  opinion  as  to  that 
question,  and  such  being  his  opinion,  we  think  be  shoald 
have  continued  the  case,  so  as  to  iiave  allowed  the  defendant 
to  have  had  the  benefit  of  their  services  on  the  trial  thereof, 
notwithstanding  the  defendant  had  sworn  twelve  months  be- 
fore, that  he  then  considered  Hudson  as  his  counsel  on  whom 
he  relied  at  that  time.  The  question  for  the  court  to  decide 
when  the  last  showing  for  a  continuance  was  made  waS) 
on  which  of  his  counsel  did  the  defendant  then  relv  to  defend 
him;  and  as  the  judge  certifies  that  he  has  no  doubt  that  he 
relied  on  Messrs.  Speer  &  Stewart  almost  exclusively  to  de- 
fend him,  he  was  entitled  to  the  benefit  of  their  services  as  his 
counsel  on  his  trial.  The  defendant  may  or  may  not  hav« 
sworn  falsely  when  he  made  his  showing  for  a  continuance  at 
the  April  term,  1874;  it  does  not  necessarily  follow  that  he 
did,  and  we  do  not  think  the  cx>urt  should  have  assumed  that 
he  had  for  the  purpose  of  refusing  him  a  continuance  on  the 
showing  made  therefor  in  April,  1875:  Summerlin  vs.  D^ 
36  Georgia  Reports,  54. 

Let  the  judgment  of  the  court  below  be  reversed. 


Richard  Ward,  plaintiff  in  error,  vs.  The  State  of GboJ* 

GIA,  defendant  in  error, 

I.  Although,  on  an  indictment  for  stabbing,  it  might  be  competent  to  coBiitf 
of  an  assault,  or  of  an  assault  and  battery,  or  of  an  attempt  to  stab,  iosU* 
of  wholly  acquitting  the  prisoner,  yet  where  the  evidence  clearly  profO^a 
offense  as  charged,  it  is  not  error  against  the  prisoner  for  the  cooittoii' 
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struct  the  jury  that  they  can  return  no  verdict  but  one  of  guilty  or  not 
guilty. 
2.  To  constitute  stabbing,  the  knife  need  not  enter  further  than  to  penetrate 
the  skin  and  draw  blood — certainly,  half  an  inch,  or  even  the  eighth  of  an 
inch,  would  be  deep  enough. 
3-  Opprobrious  words  will  not  justify  stabbing. 

Criminal  law.    Charge  of  court.    Stabbing.    Before  Judge 
Pottle.   Oglethorpe  Superior  Court.    October  Term,  1875. 

Reported  in  the  opinion. 

John  C.  Reed,  for  plaintiff  in  error. 

Samcel  Lumpkin,  solicitor  general,  by  S.  H.  Harde- 
man, for  the  state. 

Bleckley,  Judge. 

1.  So  far  as  mere  pleading  is  concerned,  an  indictment  for 

^^bbing  would  serve  as  a  basis  of  conviction  for  assault,  or 

•*ault  and  battery :  25  Oeorgki  Reports^  Z^Q.     But  is  either 

w  these  minor  offenses  practically  in  issue,  where  the  evi- 

"^ce  is  clear  and  uncontradicted  that  the  act  of  stabbing  was 

^mplete,  and  that  there  was  no  assault  or  battery  other  than 

*  Perpetrated  by  stabbing,  and  included  within  the  necessary 

^'^nfitituents  of  that  offense?     In  the  present  case,  it  is  clear 

**yon(l  all  possible  doubt,  that  if  there  was  no  stabbing  there 

^as  DO  assault  and  no  battery.  If  the  evidence  does  not  prove 

stabbing  it  proves  nothing.     It  was  therefore  not  error,  as 

^inst  the  prisoner,  for  the  court  to  charge,  as  it  did,  that  the 

J^7  could  return  no  verdict  but  one  of  guilty  or  not  guilty. 

" ith  such  facts  as  the  evidence  discloses,  the  verdict  was  right ; 

^^  the  charge,  if  amenable  at  all  to  criticism,  was  less  favor- 

p    *We  to  the  state  than  to  the  prisoner.     It  put  attempt  to  stab, 

^ult,  and  assault  and  battery,  out  of  the  case;  and  tlie  pris- 

^^er  took  the  hazards  of  a  single  offense  instead  of  standing 

^Pos^  to  that  offense  with  several  others.     If  the  jury  had 

bought  there  was  no  unlawful  stabbing,  they  were  precluded 

V  the  court's  charge  from  finding  any  verdict  but  one  of  ac- 
VoL.  Lvi.  27. 
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quittal,  whatever  they  may  have  believed  as  to  an  attempt 
stab^  or  as  to  an  assault  or  assault  and  battery.  In  oU^ 
words,  these  minor  offenses  were  to  count  no  more  against  ^ 
prisoner  than  complete  innocence.  If  less  culpable  than 
was  charged  to  be^  he  was  to  go  free,  as  if  not  culpable  at  ^ 
Unless  guilty  of  the  whole,  he  was  to  be  treated  as  if  giXi// 
of  no  part. 

2.  What  is  stabbing?    Must  the  knife  enter  to  a  girco 
depth  ?     The  court  charged,  in  substance,  that  it  must  pei/e- 
trate  the  skin  and  draw  blood,  but  that  it  need  do  no  more. 
We  accept  this  test  ia  the  light  of  the  facts  of  the  prt'seDt 
case.     The  cut  was  in  the  back  with  a  |>ocket  knife.    It  bled, 
and  gave  much  pain.     It  made  the  shoulder  stiff,  and  was 
two  or  three  weeks  in  getting  well.     It  was  estimated  bj  the 
prosecutor  to  be  about  half  an  inch  deep,  and  by  another  wit- 
ness to  l>e  about  the  eighth  of  an  inch  in  depth.     A  man  with 
such  a  puncture  in  the  back,  infligted  in  anger  by  an  assailant, 
might  be  considered  pretty  effectually  stabbe<I :  2  Bouvier's 
Law  Die,  541— "Stab;"  1  Bish.  Cr.  Law,  section  193. 

3.  Opprobrious  words  are  no  justification  of  stabbing.  *^ 
required  a  statute  to  authorize  the  jury  to  treat  them  asjasti- 
fying  a  battery.  No  statute  has  yet  been  passed,  and  piw- 
ably  nevrr  will  be,  to  sanction  stabbing  as  a  means  of  resent- 
ing  offensive  language. 

Judgment  affirmed. 


James  L.  Tarpley  et  cil,,  plaintiffs  in  error,  vs.  Robert  t 
McWhorter,  guardian,  defendant  in  error.     ^^ 

1.  Prior  to  January  I,  1863,  when  the  Code  went  into  effect,  a  guar<lianb» 
the  legal  authority  to  loan  the  funds  of  his  ward  to  solvent  persons,*** 
under  the  act  of  April  i8th,  1863,  he  could  lawfully  receive  Confedefl* 
interest-bearing  notes  in  payment  thereof. 

2.  Under  the  act  of  December  nth,  1862,  a  guardian  had  power  to  afpoM 
an  agent  to  act  for  him  in  his  absence  in  the  Confederate  army,  ana  any  1^ 
of  the  agent  within  the  scope  of  his  authority  would  be  as  v&lid  as  thtf  * 
the  guardian. 
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3.  Where  all  the  parties  to  the  payment  of  notes  belonging  to  the  ward,  well 
knew  that  the  notes  belonged  to  the  ward,  and  that  the  title  to  the  notes 
was  in  the  absent  guardian,  legal  possession  alone  of  the  notes  is  not  con- 
clusive of  the  agency  of  the  holder  of  them,  so  as  to  discharge  the  makers 
and  relieve  the  guardian  of  liability. 
4.  The  guardian,  in  a  contest  between  the  heirs  of  a*  lunatic  and  himself 
touching  his  administration  of  the  ward's  estate,  is  a  competent  witness, 
the  heirs  being  in  life  and  also  witnesses  in  the  case. 

Guardian  and  ward.  Principal  and  agent.  Promissory 
notes.  Witness.  Before  Judge  Gibson.  Greene  Superior 
Court.    September  Adjourned  Term,  1875. 

Reported  in  the  opinion. 

A.  G.  &  F.  C.  Foster  ;  J.  A.  Billups,  for  plailftifls  in 
error. 

•       Reese  &  Reese  ;  P.  G.  Robinson,  for  defendant. 

Jackson,  Judge. 

\         This  was  a  bill  brought  by  one  Broughton,  a  lunatic,  in 

►      ^"^  lifetime,  against  McWhorter,  his  guardian.     Pending  the 

f      '^^gation  the  lunatic  ward  died,  and  his  next  of  kin  and  heii's 

^^©  made  parties.      The  bill   is  now  proceeding  in  their 

'^^'^^es.    They  seek  to  make  McWhorter  account  for  the  es- 

*^^  i>f  the  ward  in  his  hands.     He  accounted  for  that  ostiite 

"J^  showing  that  while  in  the  Confederate  service  he  left  fcer- 

'     ^^^  notes  on  his  brothers  in  tiie  hands  of  one  Caldwell,  hi.s 

P>^eral  agent,  with  instructions  to  do  the  best  he  could  witii 

^"^m  under  the  law  and  in  tiie  interest  of  his  ward.     These 

^^^  were  all  the  estate,  except  negroes,  which  were  freed, 

^^^  whose  hirq  had  been  expended  for  the  support  of  the 

^*ixl.    During  McWhorter's  absence  his  brothers  paid  the 

^^  to  Caldwell  in  Confederate  interest-bearing  notes,  and 

**^  same  notes  were  produced.     The  payment  was  made  in 

fte  winter  of  1863-4,  probably  in  December,  1863,  from  the 

^t  light  thrown  on  the  transaction.     The  main  question  in 

^hecase  is,  was  this  payment  to  Caldwell,  the  agent  of  Mc- 
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Whorter,  a  legal  paymeut^  and  is  McWhorter  thereby 
C'liarged  ? 

1.  The  act  of  April,  1863,  fully  authorized  McWhorter 
he  had  been  at  home,  to  receive  the  Confederate  interest- 
ing notes;  that  question  was  ruled  by  this  court  at  the  I* 
term,  and  had  been  ruled  substantially,  often  before. 

2.  The  question  then  is,  did  his  agent  receive  this  moc:^^^ 
and  was  he  autiiorize<)  to  do  so?  This  bill  calls  for  dis^i^^ir. 
ery,   and  responding  to  it,  the  defendant  says  that  he     /e/} 
the  notes  in  question  with  Caldwell,  with  directions  to  Jo 
what  he  could  with  them  for  the  best  interest  of  the  wan/; 
and  that  on  his  return  he  found  that  payment  had  been  mtA^ 
of  them.    If  the  custody  of  the  notes  was  committed  to  Cald- 
well with   this  instruction,  Caldwell  was  the  agent  of  Mtv 
Whorter  in  respect  to  these  notes,  and  was,  as  such  agent,  an- 
thorized  to  receive  payment.     See  act  11th  December,  186% 
and  act  of  18th   April,  1863;    pamphlet  laws  of  Georgi«i 
1862-3,  pages  29, 143.  But  McWhorter  swore  on  his  oral  ex-      , 
amination  before  the  jury,  that  Caldwell  was  not  authoriiw 
to  do  any  act  for  him  as  guardian,  and  there  appears  to  bet 
set^ming  inconsistency  in  the  two  statements.     It  is  possible 
that  he  meant  that  Caldwell  was  not  authorized  to  make  re- 
turns or  act  as  guardian  in  business  of  that  sort,  but  nottba^ 
he  was  not  to  collect,  or  to  treat  these  notes  to  the  best  advan- 
tage for  him ;  for  otherwise  the  answer  sworn  to  cannot  be 
reconciled  with  the  sworn  testimony  on  the  stand.     Mrs.  Mc" 
"Whorter  in  her  testimony,  swears  of  Caldwell  as  the  agent  o* 
her  husband.     J.  H.  McWhorter  swears  that  he  paid  tb® 
money   to  Caldwell,  agent  of  defendant,  and  that  "Mil^ 
Caldwell  was  appointed  general  agent  of  defendant  in  h*^ 
(my)  presence  to  transact  all  of  his  business  of  any  and  s" 
kinds  during  his  absence  in  the  army."  Miles  Caldwell  swOJ* 
that  he  'Mid  all  kinds  of  business  for  him,  defendant^  as  * 
general  agent,"  and  "collected  money  from  W.  H.  and  J.  B* 
M(i Whorter  in  the  latter  part  of  J  863  or  first  of  1864."  Tl* 
is  the  entire  evidence  in  respect  to  this  agency.     On  this  qo^ 
tion,  the  court  charged  as  follows :  "  If  respondent  in  good 
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&itb,  through  himself  or  agent,  received  ilie  money  in  ac- 
cordance with  a  then  law  of  the  state,  and  the  money  now 
produced  is  the  very  money  received  in  payment  of  the  notes 
beld  by  him  or  his  agent^  then  he  is  not  liable  to  complain- 
auts  for  said  sum.''     Again,  at  request  of  complainants'  coun- 
sel, the  court  charged  "that  if  Miles  Caldwell  was  general 
agent  of  defendant,  for  the  transaction  of  his  business  during 
the  war,  but  was  not  specially  authorized  by  defendant  to  act 
as  his  agent  in  transacting  the  business  of  the  trust  estate,  and 
J^eceived  CSonfe<Ierate  money  in  payment  of  notes  held  by  de- 
^ndant  as  trustee  or  guardian,  said  Caldwell  acted  without 
authority,  and  his  receiving  that  Confederate   money  is  not 
binding  upon  the  complainants  and  does  not  relieve  defendant 
from  liability ;"  to  which  he  added,   "the  legal  holder  of  a 
negotiable  paper  or  note,  or  other  evidence  of  debt  due  a  trus- 
tee or  guardian,  is  the  legal  and  lawful  agent  of  such  trustee 
^r  guardian^  and  can  collect  and  receive  payment  thereof  with- 
out any  authority  of  the  guardian.     Any  person  making  pay- 
ment to  a  legal  holder  of  a  negotiable  note  is  discharged   by 
such  payment,  and  no  special  authority  is  necessary  for  such 
payment." 

3.  The  latter  part  of  this  charge,  under  the  facts  of  this 
^iftse  and  the  circumstances  surrounding  this  transaction,  we 
insider  erroneous.  All  these  parties  knew,  tliey  must  have 
known,  that  the  notes  were  the  property  of  this  ward,  anS  be- 
Wged  to  the  guardian  as  trustee.  The  mere  fact  that  anybody 
"«ld  them  would  hardly,  we  think,  make  such  holder  a  proper 
P*rty  to  receive  the  money  as  agent,  without  more.  If  the 
^kers  of  these  notes  found  them  in  possession  of  some  hold- 
^in  whom  they  thought  the  title  was  and  paid  them,  it  would 
we  discharged  them;  but  when  they  sought  these  notes  in 
we  hands  of  McWhorter's  wife,  or  his  overseer,  and  knew 
uat  the  title  was  in  him  as  the  guardian  of  this  lunatic,  before 
pyment  to  the  wife  or  overseer  could  discharge  them,  they 
«loald  have  been  assured  that  the  wife  or  overseer- was  Mc- 
Whorter's agent  to  receive  the  money.  While  the  possession 
of  the  notes  would  strengthen  the  idea  that  Caldwell  was 
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agent  in  this  matter,  apparently  controlling  them  a8  sucli,  y^ 
that  fact  alone  is  by  no  means  concluside  of  his  agency.    Y^ 
such  was  the  substance  and  effect  of  the  charge.     Tins  char^ 
may  have  controlled  the  case.     It  may  have  drawn  the  miik.  ^ 
of  the  jury  from  the  true  issue,  which  was  this:  did  th^ 
parties  understand   that  Caldwell  was  agent  to  receive  t.>j 
money?  and  with  that  understanding,  did  they  pay  it  to  \\\tx} 
Was  he  appointed   to  do  this  business?     Did   his  genera 
agency  extend  to  this  transaction,  and  did  the  makers  of  the 
notes  in  good  faith  pay  them  with  that  understanding?    If  so, 
McWhorter  could  not  have  recovered  from  the  makers  on  li6 
return  from  the  army,  and  would  not  be  responsible  hiraseJ£ 
He  must  have  left  the  notes  in  Georgia,  and  if  he  left  them 
with  Caldwell,  as  his  answer  asserts,  to  do  the  best  hecouW 
in  respect  to  them,  and  they,  the  makers,  found  them  in  Cald- 
well's hands,  and  understanding  him  to  be  the  agent  of  tli6 
guardian,  paid  what  Caldwell,  as  agent,  was  authorized  '>y 
law  to  receive,  then  the  guardian  could  not  have  recovti*« 
the  money  so  paid  by  them  from  them,  and  having  acted  m 
good  faith  himself,  would   be  discharged   from  all  liabiliiy* 
But  if  the  makers  took  advantage  of  the  absence  of  the  guar- 
dian, who  swore  that  he  would  not  have  receive<l  the  money 
if  present,  to  pay  in  a  depreciated  currency  these  not<^toan 
illiterate  general  agent  who  had  no  authority  to  act  in  this 
particular  transaction;  if  this  transaction  was  an  ex{)e(lieDt  U> 
get  rid  of  this  debt  due  to  this  lunatic  at  a  sacrifice,  the4nonef 
having  been  loaned  to  them  when  good  as  gold,  there  being 
no  agent  emimwered  to  receive  it,  then  it  would  not  discharge 
the  guardian  unless  subsequently  ratifie<l  by  him  in  good  faith. 
The  guardian  had  a  discretion  under  the  act  of  April  18, 1863, 
to  receive  this  money  or  not.     The  language  of  the  act  is,  **i^ 
shall  be  lawful/'  etc.,  to  receive  the  Confederate  mcmey;  ^ 
that  a  trustee  must  receive  it.     This  discretion  could  be  tran*" 
mitted  to  an  agent  under  the  act  of  11th  December,  1862,  ani 
such  agent  for  such  business  could  also  receive  the  money  and 
deliver  up  the  notes,  the  discretion  being  transferred  by  ap" 
l)ointment  to  him;  so  that  the  question^  in  our  view  of  tlM 
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la*^  applicable  to  the  facts  here,  is  narrowed  to  the  issue,  was 
Ca&Idwell  such  an  agent,  entrusted  with  these  notes  for  this 
(purpose  to  do  the  best  he  could  with  them,  to  represent  Mc- 
horter  in  re8{)ect  to  them,  and  did  he,  bona  fide,  so  repre- 
McWhorter,  and  these  debtors  so  pay  the  notes.     On 
^Iiis  issue  we  incline  to  think   the  evidence   prepoudenites 
^liat  he  was  such  an  agent,   and  but  for  the  testimony  of 
t^Iie  guardian  himself,  on  the  stand,  apparently  in  opposition 
to    his  statement  in  his  sworn  answer,  notwithstanding  tiie 
error  of  the  court,  as  we  think,  in  the  addendum  to  the  re- 
quest of  complainants'  to  charge,  we  should  not  have  sent  the 
case  back.     On  his  own  evidence,  out  of  his  own  mouth,  the 
jury  may  have  convicteil  him  but  for  this  charge;  and  there- 
fore we  think  they  ha<l  better  again  pass  upon  the  issue  of 
agency  or  no  agency  for  this  business.     If  the  jury  should 
find  that  Caldwell  was  not  the  agent  for  this  purpose,  and 
these  makers  of  the  notes  paid  them  to  him  wrongfully,  then 
tlie  quistion  will  arise  did  McWhorter  ratify,  on  his  return 
home,  and  will  that  protect  him?     The  answer  to  this  ques- 
tion turns,  we  think,  on  bona  fides  and  diligence.     What 
^otild  a  prudent  man  of  business  have  done  with  his  own 
wotes  in  such  a  case?     Would  he  liave  sought  to  recover 
^hem,  or  would  he  have  let  the  money  go?     Returning  and 
finding  the  notes  paid  and  gone — in  the  pockets  of  tlie  ma- 
l^^rs — would  a  prudent  man  of  business,  such  a  transaction 
*^viDg  occurred  in  reference  to  his  own  paper  left  like  these 
**ote8  were,  have  sued  the  makers  and  sought  to  recover,  or 
^ould  he  have  let  the  matter  rest  just  where  he  found  it? 
^n«idering  the  debtors  on  the  paper  strangers  and  not  related 
^«8ely  to  McWhorter,  what  would  he,  as  a  prudent  man  of 
^iD€&^,  have  done  witii  his  own  notes  so  paid  in  his  ab- 
•^Dce?    Would  he  have  risked  more  money  after  these  debts, 
^f  taking  all  the  chances  of  recovery  and  the  expenses  and 
^ble  of  litigation,  would  he  have  let  it  alone  ?     If,  on  his 
'^aro,  he  acted  with  the  diligence  of  a  prudent  man  of  busi- 
'lesBand  in  goo<l  faith,  in  declining  to  press  the  matter  upon 
tiiese  debtors,  though  the  agent  had  not  been  entrusted  specifi- 
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cally  with  the  notcs^  and  thougl),  had  be  been  present, 
would  not  have  taken  the  money^  then  his  ratification 
acquiescence  would  protect  liim ;  but  if  he  failed  to  displ 
such  diligi^ncc,  and  did  not  act  in  good  faith  in  such  acquii 
cence,  then  he  would  be  bound  for  the  debts.     As  the 
we  can  do,  in  the  light  shed  upon  the  case  by  the  law 
factS;  as  we  understand  thorn,  we  send  the  case  back  on  tli 
two  issues :  the  agency  of  Caldwell  to  transact  this  busii 
for  McWhorter,  as  explained  above,  and  if  not  the  ag^ri/ 
then  the  good  faith  and   diligence  of  McWhorter,  as 
plained  above,  on  his  return.     Let  the  jury  pass  upon  th< 
two  questions. 

As  heretofore  ruled,  the  proper  practice  is  not  to  read  the 
requests  to  the  jury  if  the  court  means  to  decline  to  give  theau 

4.  We  think  McWhorter  was  a  comi)etent  witness,  and    ba 
he  was  on  the  stand  and  could  verify  his  account,  we  see  no 
objection  to  his  receipt  to  himself  going  in,  his  account  being 
thus  proven  on  the  stand.     We  see  no  error  in  the  refusal  ^ 
charge  in  respect  to  the  acts  of  the  legislature,  as  reque3te<«i 
and  in  charging  as  he  did  thereon ;  nor  do  we  see  error  in  tl»c 
views  of  the  court  touching  section  2330  of  the  Code.    Th^' 
section  cannot  apply  to  this  case;  the  money   was  loaned  b^ 
fore  it  became  law.     Nor  do  we  think  he  erred  in  holding 
that  the  guardian,  before  January,  1863,  had  the  right  to  \o^ 
to  solvent  persons,  and  after  April,  1863,  had  the  right  to  r^ 
ceive  it  back  in  Confederate  funds  under  the  act  of  April  18tD> 
1863.  So  of  all  the  other  numerous  assignments  of  error.  Tb*^ 
case  has  been  twice  tried.     It  was  here  before,  and  then  \ix^ 
ruled  that  the  defendant  must  show  aflSrraitivelv  that  thtf 
very  money  was  received  by  him  in  good  faith:  63  Georff^ 
Reports,  291 ;  and  it  was  sent  back  on  that  point.     Xow  ^ 
send  it  back,  with  regret,  on  the  issues  of  agency  and  ratiC* 
cation,  because  two  juries  have  passed  upon  the  case.    The 
single  error  which  forces  us  to  do  so,  is  the  addendum  of  tte 
court  to  the  request  of  complainants,  which,  we  think,  noigk* 
have  misled  the  jury  and  drawn  them  away  from  the  true  issue' 
We  sincerely  hope  that  it  may  be  so  given  to  the  jury  on  the 
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zt  trial|  as  not  to  require  any  further  discussion  of  it^  either 
the  court  below  or  here.  We  have  felt  it  our  duty  to  ad- 
nitfter  to  complainants  in  this  case^  the  extreme  measure  of 
eir  legal  rights^  because  transactions  between  brotliers  and 
B  estate  of  a  lunatic  ward  are  involved;  and  notwithstand- 
gthe  verdict  of  two  juries  under  the  rulings  of  two  judges, 
3  give  them  therefore  one  more  hearing  on  the  issues  herein- 
sfore  explained. 
Judgment  reversed. 


.  W.  Cowart,  sheriff,  plaintiff  in  error,  vs.  T.  J.  Dunbar 
&  Company  et  al.y  defendants  in  error. 

'Iten  a  rule  issues  against  a  sheriff  requiring  him  to  show  cause  why  he 
should  not  be  attached  for  contempt  for  failure  to  levy  certain  executions 
QQ  property  shown  to  have  been  in  the  possession  of  the  defendant,  the 
i&easure  of  his  liability  is  the  injury  thereby  sustained  by  the  plaintiff.  He 
nay  therefore  show  that  the  property  in  the  possession  of  the  defendant 
1>elonged  to  some  one  else. 

Sheriff.  Attachment.  Damages.  Before  Judge  Her- 
^EL  V.  Johnson.  Emanuel  Superior  Court.  April 
'erm,  1875. 

Reported  in  the  decision. 

Charles  B.  Kelly;  Josephus  Camp,  by  Z.  D.  Har- 
^N,  for  plaintiff  in  error. 

John  M.  Stubbb  ;  H.  D.  D.  Twi<5gs,  for  defendants. 

Warner^  Chief  Justice. 

This  was  a  rule  against  the  sheriff  of  Emanuel  county,  and 
i^  record  contains  the  following  statement  of  lUcts: 

Defendants  in  error  obtained  judgments  against  John  L. 
HeLemore  at  the  November  term,  1871,  of  Emanuel  superior 
^onrty  on  which  judgments^.  Jaa.  were  issued  November  IStbj 
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1871.  At  tlio  A;>!il  teroi,  1874,  of  said  court,  a  rule  w 
issued  against  the  sheriff  because  of  his  failure  to  levy 
fi.fna.  The  sheriff  answered  the  rule,  saying  he  had 
search  but  could  find  no  property.  His  answer  was  travel 
and  on  the  trial  of  the  issue  thus  formed  plaintifis  in  fi,  j 
introduced  in  evidence  the  said  fi.  faa.y  with  entries  of  tKUri 
bona  thereon.  They  also  introiluced  the  following  oral  test 
mony : 

John  M.  Stubbs,  attorney  for  plaintiff  in  fi.  Ja,^  swore 
that  at  the  April  term,  1873,  deputy  sheriff  Cannady  told  liim 
that  defendant  xwfi.fa.  was  in  [xyssession  of  a  horse  and  bug- 
gy, but  that  he  did  not  know  who  owned  it.  Witness  ioli 
him  to  levy  on  them,  to  which  Cannady  replie<l  he  would  if 
he  (witness)  would  point  out  the  property.  Witness  at  same 
time  also  instructed  Cannady  to  ascertain  if  defendant  iQ 
fi.Ja.  had  any  interest  in  a  certain  store-house  and  lot  in  the 
town  (.;  Swainsboro,  and  that  if  he  found  such  interest,  to 
levy  on  ic  same;  that  at  the  April  term,  1874,  witness  asked 
Cannady  if  he  had  made  the  money  on  these  ^./cw./  tW 
Cannady  run  out  his  tongue  with  an  expression  of  surpn* 
and  said  he  had  forgotten  it;  witness  then  told  hiiu  hewoald 
have  to  rule  him,  to  which  Cannady  replied:  "Well,  g<> 
ah(  id ;  you  have  not  paid  me  the  cost  in  these  cases  any* 
how." 

S.  A.  PuGHSLEY  swore  that  he  saw  defendant  in  /./<»•  i^ 
possession  of  property  in  1869,  1870  and  1871;  he  was  ifl 
possession  of,  and  exercised  acts  of  ownerehip  over,  a  horse  ao^ 
buggy  in  1872  and  the  early  part  of  1873;  his  pos^sessiou  rf 
horse  and  buggy  and  claim  of  ownership  was  opt-nand  notori- 
ous; horse  anti  buggy  were  worth  $325  00  or  $350  00;  afttf 
1871  defendant  in^.  /a.  was  in  possession  of  store- house  aw 
lot  in  Swainsboro;  the  house  was  built  by  Sherod  in  1872; 
defendant's  possession  thereof  was  in  1872  ami  part  of  1873; 
witness,  at  the  time  this  rule  was  brought,  and  still  is,  in  em* 
ployment  of  plaintiff  in  fi.  fa. 

John  II.  Sherod  swore  that  he  built  the  house  on  tiM 
Moore  lot,  and  finished  the  same  in  June,  1872,  and  theo  dfi- 
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red  possession  thereof  to  defendant  in  fi»fa,f  who  retained 
session  of  it  about  one  year;  store-house  and  lot  worth 
KK)  00;  the  dwelling  house  now  oecupieil  by  defendant  in 
a.  is  worth  $1,500  00,  and  has  I)een  in  his  possession  since 
x)mpletion  last  year;  saw  defendant  infi.fa,  in  possession 
iion*e  and  buggy  in  1872  and  part  of  1873 ;  said  horse 
buggy  were  worth  $350  00 ;  the  possession  of  all  this 
perty  was  open  and  public;  the  sheriff's  office,  in  the 
n  of  Swainsboro,  is  within  one  hundred  yards  of  said 
pe-honse. 

9.  M.  Sutton  swore  that  he  built  the  dwelling  house  ocou- 
d  by  defendant  \nfi.fa.;  it  is  worth  $2,500  00 ;  completed 
in  1874;  defendant  in^.  fa.  w&s  in  passession  when  the 
use  was  commenced,  and  has  since  then  retained  possession ; 
esture-house  is. worth  $450  00;  store-house  and  lot  worth 
,000  00  or  $1,200  00. 

Kespondent  intriHluced  the  following  testimony: 
William  Cannady,  deputy  sheriff,  swore  as  follows:  Had 
>recollectionof  conversations  testified  to  by  Colonel  Stubbs; 
»»'t  rememl>er  to  have  told  him  that  I  had  forgotten  to  levy 
/<>«.;  don't  remember  that  he  said  he  would  rule  me,  and 
at  1  replied,  "Go  ahead;  you  havn't  paid  me  the  cost  on 
leases  anyhow."  I  have  not  seen  defendant  in  fi.fa,  in 
'^session  of  any  property  since  I  have  been  in  possession  of 
^fi.fa8.  I  and  Cowart,  the  sheriff,  went  into  office  in 
tbruary  or  March,  1873. 

Orossexamined. — Am  quite  positive  I  never  had  any  such 
•Dversation  with  Colonel  Stubbs,  as  stated  by  him.  Don't 
<^llect  that  I  swore  on  the  last  trial  of  this  case  that  I 
oold  not  swear  these  conversations  had  not  taken  place, 
lere  counsel  for  plaintiffs  in  fi,  fa.  read  from  witness's  re- 
siled testimony  on  the  former  trial,  which  was  an  approved 
^,  agreed  upon  by  counsel  on  former  motion  for  new  trial, 
fellows:  Witness  would  not  say  that  he  did  not  tell  Stubbs 
At  he  had  forgotten  to  levy  and  that  Stubbs  had  not  paid 
stsof  said  snit.]  Counsel  asked  if  this  was  not  his  testi- 
Doy  on  former  trial.    Witness  replieil,  "  If  it  is  so  recorded. 
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I  must  have  so  testified,  but  I  do  not  remember  it/'  Had 
seen  defendant  in  ji,  /a.,  and  liis  brother  Lawson  McLemore, 
selling  goods  in  two  or  three  stores  about  town,  but  don't 
know  which  was  in  possession  of  the  houses. 

Matphew  Overstrebt,  sworn:  Went  into  possession  of 
store-liouse  referred  to  in  January,  1873;  Lawson  McLe- 
more was  in  possession  when  I  went  it;  defendant  in yi. /a.  i« 
my  son-in-law,  and  was  not  in  possessson  of  house  at  tliattime. 

Ohesley  FAiRcr^TH,  sworn:  I  went  into  possession  of 
store-house  in  fall  of  1872;  Lawson  McLemore  put  me  in 
possession ;  he  was  in  passession  before  I  went  in. 

Defendant  m  Ji.  fa.,  sworn:    Was  never  in  possession  of 
store-house;  kept  post-office  in  portion  of  store-house.    Since 
I  have  been  post-master  I  have  kept  post-office  in  several 
stores  belonging  to  others;  others  kept  post-office  for  me. 

Defendant  offered  to  prove  by  tiie  witness,  H.  W.  Sutton, 
called  by  plaintiffs,  that  the  house  occupied  by  John  L.  McLe- 
more, defendant  in  Ji.  /a.,  as  a  dwelling  house,  was  built  bjr 
witness  for  Ira  T.  McLemore,  father  of  defendant  in  fi.  /*•» 
and  that  the  defendant  in  fi.  fa,  was  in  possession  merely  as  i 
tenant  of  his  father,  Ira  T.  McLemore,  who  was  then,  aod 
has  been  ever  since,  the  owner  of  the  premises. 

To  this  evidence  the  plaintiffs  objected,  the  court  sustained 
the  objection,  and  refused  to  allow  the  evidence  to  go  beibrB 
the  jury.  To  which  ruling  and  decision  of  the  court  the 
defendant  excepted. 

Defendant  offered  to  prove  by  the  witness,  John  L.  McU* 
more,  that  he,  the  defendant  in  fi.  fas.,  was  not  the  owner  rf 
the  horse  and  buggy  testified  to  by  plaintiffs'  witnesses,  aw 
that  he  never  exercised  acts  of  ownership  over  said  propertji 
nor  had  the  same  in  possession,  except  when  he  had  borrowed 
them  for  a  short  time,  and  that  L.  A.  McLemore,  his  brother^ 
was  the  owner  of  said  property  and  in  possession  of  the  same- 

To  this  evidence  the  plaintiffs  objected,  and  the  court  so*" 
tained  the  objection,  and  refused  to  allow  the  evidence  top 
before  the  jury.  To  which  ruling  and  decision  of  the  ooorti 
in  rejecting  said  evidence,  defendant  excepted. 
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sfenrlant  then  oiTered  to  rebut  the  evidence  of  John  She- 
introdaoed  by  the  plaintiffa,  as  to  tlie  building,  posses- 
and  ownership  of  the  store-house,  by  tlie  witness,  John 
IcLemore,  by  whom  defendant  offered  to  prove  that  the 
ess,  who  is  the  defendant  in  ji.  fa,^  did  not  contract  for 
milding  of  said  house,  and  that  he  was  never  in  |>06se8- 
of  the  same,  but  that  witness'  brother,  L.  A.  McLemore, 
the  house  built,  and  is  the  owner  of  the  same,  and  had 
in  i>os.se8sion  of  the  house  ever  since  its  construction. 
)  this  evidence  the  plaintifis  objected,  and  tiie  court  sna- 
il the  objection,  and  refused  to  allow  tlie  evidence  to  go 
•e  the  jury.  To  which  ruling  and  decision  of  the  court, 
jecting  said  evidence,  the  defendants  excepted, 
he  defendant  having  offered  no  other  evidence,  the  case 
submitted  to  the  jury.  The  judge  charged  the  jury  as 
►W8: 

Gentlemen  of  the  jury — ^Two^./a«.,  theone  in  favor  of  J. 
Palk  &  Company,  and  tlie  other  in  favor  of  T.  J.  Dunbar 
/ompany,  vs.  John  L.  McLemore,  were  placed  in  the  hands 
he  sheriff  for  collection  early  in  the  year  1873.  Having 
k1  to  make  the  money  thereon,  a  rule  nisi  was  issued 
inst  him  at  the  April  term,  1874,  to  show  cause  why,  etc. 
resjjonse  to  that  rule  the  sheriff  answered  that  he  had 
thed  and  could  find  no  property  whereon  to  levy  said  fi. 
The  plaintiffs  in  Ji.fa.  traversed  said  answer,  and  al- 
d  that  when  called  on  by  plaintiffs'  counsel  and  asked  why 
lad  not  collected  tlie^./a«.,  the  sheriff  answered  "  that  he 
forgotten  it," and  addal,  "you  have  not  paid  the  cost  on 
le^  fas.,  anyhow."  The  issue  thus  made  up  forms  the 
ject  matter  of  your  present  deliberation. 
The  sheriff  having  answered  the  rule  officially,  under  oath, 
in  response  to  plaintiffs'  call,  the  presumption  of  law  is 
his  answer  is  true,  and  that  presumption  is  conclusive 
as  traversed  and  rebutted  by  proof.  Hence  the  traverse 
lis  case.  On  the  one  hand,  the  sheriff  says  he  searched  and 
d  find  no  property  to  levy  said  fi.  fas.  On  the  other 
I,  the  plaintiffs  say  his  answer  is  not  true,  but  so  far  from 
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making  any  "  search  "  for  |>ro|)erty  lie  confessed  to  the  pla"^ 
tifls'  counsel  that  he  ^'  forgot  it/'  and  urged  as  an  additic^  ^ 
excuse  that  the  plaintiffs  counsel  had  not ''paid  the  costi 
said^./a«.,  anyhow."     Now,  gentlemen,  if  the  sheriff's     j-, 

swer  to  this  rule  nW\  be  true,  then  he  has  done  his  duty ^ 

rule  should  be  discharged.     But  the  plaintifis  in^./a.,  &av 
is  not  true.     Their  allegation  is  (I  repeat)  that  the  shcriflT  sa//j 
he  forgot  it,  and  that  the  cost  on  the^.  f(i%,  had  not  been  i^aA/ 
anyhow.     Now,  if  the  allegiUion  of  the  traverse  be  true,  then 
the  sheriff's  answer  is  not  true.     If  he  forgot  the  matter,  \t\& 
certain  that  he  did  not  search  for  the  property.     Both  cannot 
be  true.     If  you  find  from  the  evidence  that  he  did  searcfc 
and  could  find  no  property,  etc.,  he  is  not  liable  under  this 
rule.     But  if  you  find  that  he  did  not,  that  he  said  he  "for- 
got," and  failed  to  levy  because  he  "forgot  it,"  or  becanse 
"cost on  8aid^./a«.  had  not  been  paid,"  he  is  liable. 

"The  defendant's  counsel  nMjuests  me  to  charge  you  that  if 
the  sheriff's  answer  is  taken  as  true,  he  is  not  liable.  IdoPO 
charge  you,  as  I  have  once  or  twice  already  stated.  Tliedc" 
fen<lant's  counsel  requests  me  to  charge,that  if  you  find  from  the 
evidence  that  the  defendant  in  ji.  fa,  was  not  in  jK>sse8sion  of 
property  subsequently  to  the  sheriff's  coming  into  offiw,  hert 
not  liable.     I  so  charge  you. 

"  This  brings  me,  gentlemen,  to  the  real  question  for  your 
considenition,  and  that  is,  was  the  defendant  in  possession  of 
property  since  the  sheriff  catne  into  office?  This  is  purely* 
question  of  fact  for  you  to  determine.  You  have  heard  il»® 
evidence  concerning  tiie  alleged  possession  by  the  defendant 
mji.fa.  of  ahorse  and  bugi^y,  a  store  house  and  lot,  and*  i 
dwelling  house  and  lot,  in  this  town,  worth,  as*  the  plaintiff  1 
alleges,  from  §2,500  00  to  $3,000  00— enough,  as  they  insist,,  j 
to  have  satified  their  ji,  fas.  The  matter  of  evidence  in  ihw 
ciiuse  falls  exclusively  within  your  province.  I  intimate  no 
opinion — would  not  do  so  if  it  were  my  right — as  to  what 
has  or  has  not  been  proven  on  this  question  of  possession, or 
indeed  upon  any  question  involved  in  this  case.  You  will 
inquire,  therefore,  what  has  been  proved  in  reference  to  it.  If 
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1(1,  from  the  evidence,  that  the  defendant  was  in  pos- 
of  timt  or  any  other  property,  the  sheriff  was  bound 
le  a  faithful  effort  to  levy  and  bring  it  to  sale. 
ler^  I  read  one  ofthe^.  faa.^  and  called  the  attention  of 
•y  to  tlie  language  of  command,  viz  :  *  We  command 
itc.)  From  this  you  see,  gentlemen,  tliat  as  a  mere  ex- 
» officer,  he  was  bound  by  judicial  command  to  levy, 
lition  to  this  his  official  oath  binds  him  faithfully  tocx- 
ill  writs,  warrants,  precepts,  and  processes,  directed*  to 
tc.  From  tliis  you  will  perceive,  also,  g(Mitlemen,  that 
)t  necessary  for  the  plaintiff  or  his  counsel  to  give  special 
to  levy;  that  order  is  embodied  in  the  writ  of  fieri  facias^ 
.ting  from  a  source  superior  to  either  plaintiff  or  his 
.'I,  lior  is  it  necessary  for  plaintiff  or  his  counsel  to  point 
•operly  in  the  possession  of  the  defendant,  for  the  writ 
ands  to  levy  it,  nor  can  the  sheriff  demand  the  payment 
•t  in  advance,  and  even  if  he  could,  he  should  make 
id  before  he  can  act  u(>on  its  non-payment  as  an  ex- 
}r  failing  to  levy.  Nor  can  the  sheriff  excuse  his  fail- 
levy  by  saying  *  he  forgot  it ;'  nor  can  he  excuse  hira- 
y  saying  that  the  proi>erty  in  the  possession  of  the  de- 
it  is  the  property  of  somebody  else,  and  not  subject  to 
.fas.  in  his  hands. 

he  law  does  not  permit  him  toset  up  a  forum  in  his  bosom 
ide  the  title  to  property.  That  is  a  question  on  which 
laintiff  in  fi.  fa.  has  a  right  to  be  heard.  The  sheriflF 
t  place  himself  in  the  jX)sition  of,  and  take  sides  with, 
efendant  mfi,fa.  He  must  make  a  faithful  effort  to 
to  sale  property  in  possession  of  the  defendant.  Such 
sion  is  prima  facie  evidence  of  title  in  him,  and  the 
r  must  act  upon  that  presumption.  He  must  levy.  If 
met  and  stopped  by  legal  interposition,  such  as  a  claim 
osed,  or  an  injunction  by  a  third  party,  he  will  be  free 
blame,  free  from  liability,  I  repeat,  therefore,  that  if 
iud  from  the  evidence  that  the  defendant,  McLemore, 
D  possession  of  property  at  any  time  since  the  sheriff 
into  office,  and  he  failed  or  refused  to  levy  and  try  to 
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bring  it  to  sale,  he  cannot  be  exonerated  by  setting  up  any  of 
the  excuses  just  mentioned;  he  is  liable  to  the  extent  of  the 
value  of  the  property  so  in  possession.  You  will,  therefore^ 
if  you  find  such  possession  of  pro|)erty  in  the  defendanti  as- 
certain its  value  from  the  evidence  before  you.  In  oonsidav 
ing  evidence  it  is  your  duty,  if  possible,  to  reconcile  conflict- 
iDg  statements  and  contradictory  witnesses,  without  imputing 
perjury  to  any. 

"  When  one  witness  testifies  positively  one  way,  and  another 
equally  credible  testifies  as  positively  the  other  way,  it  is  like 
two  equal  forces  acting  in  opposite  directions.  Nothing  in  re- 
lation to  matter  thus  testifieil  of  is  proven.  AiBnnative  tes- 
timony outweighs,  in  law,  negative  testimony;  that  is  to  say, 
one  witnes^s  who  swears  aflSrmatively  to  a  fact,  outweiglis the 
testimony  of  two  or  more  who  only  swear  negatively. 

"These,  gentlemen,  are  the  principles  of  law  applicable  to 
this  case.  It  is  one  of  importance  to  the  parties  litigant  I^ 
me  admonish  you  to  free  your  minds  from  all  bias  or  partial- 
ity. Know  nothing,  gentlemen,  but  the  case  as  it  is  exhibited 
to  you  by  the  evidence." 

To  which  cliarge  respondent  excepted. 

The  jury  retired,  an<I  returned  with  a  verdict  in  favor » 
defendant.  Plaintiffs  in  Ji.  fa,  made  a  motion  for  a  new  trial 
on  the  folh)wing  grounds,  to-wit: 

1st.  Because  the  jury  found  contrary  to  the  law  and  the 
evidence. 

2d.  Because  the  jury  found  contrary  to  law. 

3d.  Because  the  verdict  is  contrary  to  evidence  and  tb« 
charge  of  the  court. 

4th.  Because  the  verdict  is  contrary  to  the  charge  of  th« 
court. 

5th.  Because  the  verdict  is  strongly  and  decidedly  again* 
the  weight  of  evidence  and  the  charge  of  the  court. 

The  court  granted  a  new  trial;  to  which  judgment  grt>^*» 
ing  a  new  trial  the  respondent  excepted. 

There  was  no  error  in  the  charge  of  the  court  in  vie** 
the  evidence  before  the  jury,  nor  iu  granting  a  new  trial  o* 
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ground  that  the  verdict  was  contrary  to  that  charge,  and 
t  would  dispose  of  the  case;  but  as  there  is  to  be  a  new 
il,  and  tlie  counsel  for  the  defendant  in  error  have  ex- 
ssed  a  desire  that  we  should  decide  the  question  as  to  the 
oissibility  of  the  evidence  offered  to  be  proved  by  the  wit- 
ses  H.  W.  Sutton  and  John  L.  McLemore,  as  set  forth  in 

recor*!,  we  will  proceed  to  do  so.  The  3949th  section  of 
I  Code  declares  that  the  sheriffs  of  this  state  shall  l>e  liable 
an  action  on  the  case,  or  an  attachment  for  contempt  of 
irt,  at  the  option  of  the  party,  whenever  it  appears  that 
ch  sheriffs  Iiave  injured  such  party,  cither  by  a  false  return, 
by  neglecting  to  arrest  a  defendant,  or  to  levy  on  the  prop- 
ty  of  the  defendant,  or  to  pay  over  to  the  plaintiff  or  his 
torney  any  moneys  collecte<l  by  such  sheriffs  by  virtue  of 
lyjf./tf.  or  other  legal  process,  or  to  make  a  proper  return 

any  writ,  execution  or  other  process  put  into  the  hands  of 
ich  sheriff.  Thus  it  will  be  perceived  that  when  a  plaintiff 
iJi./«.  has  been  injured  by  the  failure  of  the  sheriff  to  levy 
a  the  property  of  the  defendant^  he  has  his  option  of  one  of 
vo  remetlies  against  the  sheriff,  either  by  an  action  on  the 
^  or  by  a  rule  calling  upon  him  to  show  cause  why  he 
tiould  not  be  attached  for  contempt  of  court.  When  the 
feiiiiiff  elects  to  pursue  the  latter  remedy  against  the  sheriff, 
^^  measure  of  the  sheriff's  liability  to  him  is  the  value  or 
"Jount  of  the  injury  which  he  has  sustained  by  the  failure  of 
l^e  sheriff  to  levy  his  fi,  fa.  on  the  property  of  the  defend- 
^M  that  is  the  amount  for  which  the  pl;jintiff  is  entitled  to 
^judgment  against  the  sheriff  in  that  proceeding  so  far  as  the 
i>Wntiff  himself  is  concerned.  Why  should  the  plaintiff^ 
'"€n  he  elects  to  pursue  his  remedy  under  the  statute  by  an 
attachment  for  contempt  against  the  sheriff,  be  entitled  to  a 
Ngment  for  his  benefit  for  any  greater  amount  than  the 
■rtiial  injury  which  he  has  sustained  by  the  failure  of  the 
"wiff  to  levy  his  fi.fa.  on  the  defendant's  property?  Why 
"^Id  not  the  sheriff  be  allowed,  as  well  4is  the  plaintiff  in 
"**  prooeeding,  to  show  what  was  the  actual  injm'y  sustained 
^the  plaintiff?  According  to  the  rulings  of  this  court  in 
Vol.  vru  28. 


426         SUPREME  CX)URT  OF  GEORGU. 

Cowart  I's.  Dunbar  &  Company  et  a/. 

Dobba  V8,  The  Justices,  etc.,  1 7  Georgia  Reports^  624,  aod 
Carroll  va.  Phillips,  18  Georgia  Heporta,  4t6d,  this  is  not  in 
open  question  here.  The  sheriff  offered  to  prove  that  tlie 
property  in  the  defendant's  ix)8ses8ion  was  not  his  fwpaiji 
and  therefore  that  the  plaintiffs  liad  not  been  injured  byjiis 
iaihire  to  levy  on  it.  In  our  judgment,  this  evidence  was 
oom])etent  and  should  have  been  received.  It  is  unquestion- 
ably the  duty  of  the  sheriff  to  levy  on  pro|)erty  found  in  the 
defendant's  possession,  as  a  general  rule,  because  the  ])OSse8Bioo 
of  property  is  prima  facie  evidence  of  title,  and  when  » 
sheriff  is  ruled  for  not  levying  aji.fa.  on  property  in  the  de- 
fendant's possession,  the  burden  of  proof  is  on  him  to  show 
that  it  was  not  the  property  of  the  defendant.  The  writ  of 
fieri  facirta  commands  the  sheriff  to  levy  on  the  proi^rtyof 
the  defendant,  but  it  dtxjs  not  necessarily  follow  that  because 
the  defendant  has  property  in  his  |K)sse8sion  that  it  b  i^ 
property;  as,  for  instance,  the  defendant  might  hire  a  horseanu 
buggy  from  a  livery  stable  to  use  for  a  few  days,  and  havetl»e 
same  in  his  possession,  and  the  sheriff  fail  to  levy  on  it,  shouM 
the  sheriff,  when  ruled  by  the  plaintiff  in  fi,  fa.  for  failing 
to  levy  it  on  the  horse  and  buggy,  be  prevented  fr(»m  showing 
that  it  was  not  the  defendant's  property,  and  therefore  that 
the  plaintiff  had  not  been  injured  by  his  failure  to  make  the 
levy?  We  think  not.  It  was  insisted  on  the  argument  to 
the  plaintiffs  in  fi.  fa.  that  it  was  the  duty  of  the  sheriffs 
levy  it  on  any  property  found  in  the  defendant's  possession^ 
and  that  he  could  only  protect  himself  from  liability  to  the 
plaintiff  by  showing  that  a  claim  had  been  inter|)osed  to  the 
property  by  some  third  person;  that  undoubtedly  would  hi^ 
excused  the  sheriff  from  bringing  the  property  to  sale  if  h^ 
had  levied  on  it,  but  the  foundation  of  the  plaintiffs' proceeil- 
ing  against  the  sheriff  is  his  failure  to  levy  on  the  property 
in  the  defendant's  possession,  whereby  he  has  hven  injured. 
Whether  the  plaintiffs  have  been  injured  by  the  failure  of  tl* 
sheriff  to  levy  their  fi.  fas,,  on  the  property  in  the  defendant*! 
possession,  <lepends  on  the  fact  whether  it  was  the  defendaon 
property,  or  the  property  of  some  other  person.    The  priM 
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eie  legal  presumption  is  that  it  was  the  defendant's  pro|)ertyi 
id  that  the  plaintiffs  were  injured  by  the  failure  of  the  sheritT 
levy  on  it,  and  the  burden  of  proof  was  on  the  sheriflT  to 
but  that  prima  ja/de,  legal  presumption,  by  clear  and  satis- 
ctory  evidence  (as  much  so  as  if  a  claim  to  the  property 
ftd  been  interposed  by  a  third  person,)  that  the  property  in 
le  defendant's  possession  was  not  his  property,  and  was  not 
able  to  be  seized  and  sold  as  such  by  virtue  of  the  plaintiffs' 
.  /a«.  If  the  property  in  the  defendant's  possession  was  not 
18  property  and  was  not  subject  to  the  plaintiffs'  jL  fas,,  then 
be  plaintifis  have  not  been  injured  in  contemplation  of  the 
tatate^by  the  failure  of  the  sheriff  to  levy  their^./a«.  thereon, 
ind  should  not  be  held  liable  to  the  plaintiffs  for  the  value  of 
fhat  property,  otherwise  he  would  be  liable  to  the  plaintiffs 
for  its  value. 

Let  the  judgment  of  the  court  below  granting  the  new  trial 
be  affirmed. 


8.  Mayer  &  Company  ei  al.,  plaintiffs  in  error,  vs.  Wood, 
March  <&  Company  etaLy  defendants  in  error. 

"^  a  debtor  is  in  insolvent  circumstances  and  makes  an  assignment  to  cer- 
^n  favored  creditors,  of  goods  to  pay  debts  due  them,  and  a  bill  is  filed 
oy  <^cr  creditors  alleging  fraudulent  combination  and  conspiracy  between 
^  preferred  creditors  and  the  debtor,  and  it  is  not  alleged  that  the  com- 
pUinants  claim  title  to  the  goods  so  assigned,  or  have  any  judgment  or 
"^  thereon,  or  that  the  parties  to  whom  the  assignment  is  made  are  in- 
'^^^t,  an  injunction  should  not  be  granted,  though  the  facts  and  circunio 
**nccs  may  point  to  such  fraudulent  conduct  as  to  induce  the  court  to  re- 
^  the  bill,  and  investigate  on  the  hearing  the  whole  case,  and  decide 
ttd  decret  the  equities  arising  thereon. 

Debtor  and  cre<litor.    Injunction.    Before  Judge  Wright. 
Jfcoglierty  County.     At  Ciiambers.     January  6th,  1876. 

fieported  in  the  opinion. 

Wabbek  &  HoBBS;  D.  H.  Pope,  for  plaintiffs  in  error. 


428  SUPREME  COURT  OP  GEORGIA. 

Mayer  &  Company  et  al.  vs.  Wood,  March  &  Company  et  ai, 

R.  N.  Ely;  J.  Armstrong;  Vason  &  Davis, ford* 
feiidants. 

Jackson,  Judge. 

J.  W.  Feagan,  a  merchant  in  Albany,  failed.     S.  Mayer     ^ 
Company,  and  Richard  Hobbs,  an  attorney  at  law  of  the  fir* « 
of  Warren  &  Hobbs,   representing  certain  other  crediton 
took  an  assignment  of  Feagan's  goods  to  the  amount  of  th^i 
respective  claims.     Hobbs  had  procured  a  policeman  to  watci 
Feagan,  and  had  discovered  that  he  was  removing  his  goods 
in  large  quantities.     Efforts  were  made  by  him  to  sue  out  an 
equitable  attachment  but  failed.     Finally,  on  the  afternoon  of 
the  ...  day  of  December,  1875,  a  bill  of  sale  was  taken  6/ 
Hobbs  to  $2,500  00  worth  of  Feagan's  goods,  and  by  & 
Mayer  &  Company  to  the  amount  of  their  claim,  and  aDotbtf 
bill  of  sale  to  $500  00  worth  of  the  goods  was  taken  by  Hobbs 
to  Warren  &  Hobbs,  to  act  as  counsel  for  Feagan.    In  tbe    , 
night  of  that  aflernoon  the  parties  met  Feagan  at  his  stores, 
there  were  two  of  his  stores  in  Albany,  and  took  an  inventory 
and  estimate  of  the  value  of  the  goods,  and  the  same  nigbt, 
as  fast  as  they  were  valued  by  the  private  sale  marks  of  Frt- 
gm,  and  set  apart,  they  were  carried  off*  to  other  stores.    The 
keys  of  the  stores  of  Feagan  wore  deliverer!  to  Hobbs  in  tb« 
aflernoon,  when  the  bills  of  sale  were  drawn  up  and  delivered. 
All  the  goods  in  Feagan 's  two  stores  were  thus  carried  off  to 
otiier  stores  at  night,  but  all,  according  to  the  evidence  of  tboee 
present  at  the  valuation,  did  not  equal  the  amounts  of  the  bills 
of  sale.  The  bills  of  sale  are  not  in  the  record,  nor  do  theyap" 
pear  to  have  been  in  evidence;  at  least  no  copies  of  them  app*' 
of  record  here.     Wood,  March  &  Company,  and  many  othtf 
creditors,  file  a  bill  alleging  fraud  on  the  above  recited  ftctsrt 
Mayer  &  Company  and  Hobbs  and  his  clients,  and  praytM 
they  be  enjoined  from  disposing  of  the  goods  until  the  fads  can 
be  ascertained  and  passed  upon  by  a  jury.    They  allege  combh 
nation  between  Feagati  and  these  defendants,  and  that  th« 
goods  were  worth  $10,000  00,  and  that  these  defendants  and 
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Rgau  have  gotiill  for  some  $4,000  00;  that  these  gooils 
/e  been  mixed  with  others;  that  they  cannot  well  be  reached 
law^  bnt  equity  alone  can  ferret  out  such  fraudulent  con- 
Iment  and  conduct.  They  further  charge  that  an  assign- 
nt  was  advised  to  be  made  by  Pope,  Feagan's  firat  at- 
ney,  of  all  Feagan  |>ossesse<I,  for  tiie  benefit  of  all  the 
ditors,  but  it  was  defeated  by  Hobbs,  who,  by  becoming 
ployed  by  Feagan,  got  the  assignment  for  his  own  clients 
1  Ills  own  fees,  and  thus  fraudulently  injured  the  complain- 
».     The  bill  was  answered,  and  evidence  "pro  and  gokx  taken 

dei)osition.  The  chancellor  granted  the  injunction ;  bnt 
36equently,  by  agreement  of  the  parties,  modified  it,  allow- 
;  the  defendants  to  sell  and  hold  the  proceeds,  dissolving 
rtain  attachments  and  garnishments  which  had  been  sued 
itat  law  by  the  complainants^  or  some  of  them. 
The  question  brought  here  is,  whether  there  is  sucli  equity 

this  bill  as  will  entitle  complainants  to  an  injunction.  No 
roof  of  title  of  any  sort  to  the  goods  in  question  in  any  com- 
lainant  was  before  the  chancellor,  no  creditor  held  any  specific 
en  on  any  of  the  goods,  nor  was  any  complaining  creditor  a 
pigment  creditor.  It  is  true  that  it  is  alleged  that  Feagan  was 
^solvent  when  he  bought  goods  from  complainants  and  never 
^Qtto  pay  for  them,  and  got  no  title,  but  it  is  not  stated  that 
bese  bought  by  defendants  are  the  goods  so  purchased  from 
J>raplainants.  We  see  nothing,  therefore,  in  this  record  to  take 
disease  out  of  the  rulingof  this  court  in  Cubbedge  &  Ilazlehurst 
•.  AdamSf  42  Georgia  Reports,  124;  and  the  cases  which 
*ve  followed  that  case;  and  especially  in  the  absence  of  any 
negation  of  insolvency  on  the  part  of  the  principal  defend- 
Dts,  who  alone  are  served  and  receive<l  the  goods,  and  against 
Aom  the  injunction  is  granted,  we  think  the  court  erred  in 
rftDting  the  injunction.  That  is  the  sole  question  before  us, 
imI  the  only  question  which  could  be  brought  for  our  review 
b  this  early  stage  of  the  case.  We  do  not  then  decide  that 
lere  is  no  equity  in  this  bill,  but  only  that  there  is  no  such 
[aity  in  it  as  will  empower  a  chancellor  to  use  the  extraor- 
uaiy  remedy  of  injunction  against  these  defendants.     The 
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1  a.si)ect  of  the  case  does  not  look  well  for  the  c 
its  to  tlie  bill.     The  bills  of  sale  are  not  produoed,  | 
were  hurriedly  valued  at  night,  they  were  hurriedly  i 
(I  at  nighty  they  seemed  to  have  beeo  taken  to  ot/i 
I  with  very  unseemly  and  suspicious  haste,  the  ooons 
Jie  creditors  who  arc  preferred  becomes  counsel  for  the  ii 
ent  debtor,  a  bill  of  sale  is  made  to  him  of  part  of  the& 
)ds  to  pay  a  retainer  fee  for  this  insolvent  debtor,  and  thus  th 
>st  vigilant  enemy  of  the  man  who  has  smuggled  off  t  iaifi 
>rtion  of  the  goods,  and  who  undoubtedly  has  committed  fl 
.*eat  fraud  on  all  tlie  other  creditors,  is  transferred,  by  virtue  al 
fee  of  piirt  of  the  goods  lo  himself  and  others  to  his  dieots, 
nto  his  fast  friend  and  legal  adviser  and  defender.  We  say  the 
3utlook  is  not  handsome;  the  affair  may  need  a  closer  scrn- 
tiny,  and  as  the  proceedings  at  law  seem,  by  the  agreed  order, 
to  have  l)een  merged  into  this  bill,  we  wish  to  be  distiocdj 
understood  as  only  reversing  the  judgment  of  the  court  b^ 
low  in  granting  the  injunction,  and  not  as  passing  judgment  at 
all  upon  the  question  of  general  equity  which  the  bxAitatJ 
make. 
Judgment  reversed. 


Larki.v   H.   Davis,  administrator,   plaintiff  in  error, 
Thomas  C.  Howard,  defendant  in  error. 

1.  An  order  granting  leave  to  an  administrator  to  sell  land,  obtained  u 
published  notice  required  by  section  2559  of  the  Code,  is  valid 
authority  to  sell  is  concerned. 

2.  Upon  ejectment  against  the  heir  in  possession,  such  order  will  nr 
elusive  of  the  question  of  their  being  debts  of  the  intestate  ov 
Aiiter,  if  obtained  U{K>n  personal  notice  to  the  heir  of  such  appli 

Jackson,  Judge,  dissenting : 

I.  A  judgment  of  a  court  of  gen'>ral  and  exclusive  jurisdiction,  qi 
want  of  notice  or  irregularity  in  the  mode  of  giving  it,  shoulc 
in  the  court  which  rendered  it,  and  if  the  notice  to  defend' 
cient,  the  judgment  should  l>e  there  set  aside :  Code,  section 
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.  Cowts  of  ordinary  arc  courts  of  origiual,  general  and  eKclusive  jurisdiction 
of  the  sale  and  disposition  of  the  real  property  belonging  to,  and  the  dis- 
position of,  deceased  persons*  estates,  and  of  all  other  matters  and  things 
reladng  to  estates  of  deceased  persons :  Code,  section  331. 

;.  SectioB  24S6  of  the  Code  empowers  the  ordinary  to  grant  an  order  to  sell 
real  estate  in  the  possession  of  the  heir  to  pay  debts  of  the  estate ;  and  this 
order,  after  notice  to  the  defendant,  is  conclusive  evidence  that  the  admin- 
istrator needs  the  land  to  pay  debts.  No  defective  notice  appearing  on  the 
Hct  of  the  proceedings,  the  presumption  is  that  the  proper  notice  was 
given  before  the  court  granted  the  order  to  sell,  and  the  judgment  of  sale 
is  a  valid  subsisting  judgment  of  a  court  having  jurisdiction  of  the  subject 
matter  and  the  parties,  and  will  stand  as  such  until  set  aside  on  proof  that 
the  proper  notice  was  not  given  :  Code,  section  2486. 

\.  It  follows,  when  the  heir  is  sued  in  ejectment  by  the  administrator  and  has 
to  meet  on  the  ejectment  trial  this  apparently  valid  and  conclusive  order, 
and  has  moved  in  the  court  of  ordinary  to  set  it  aside  because  the  notice 
was  a  mere  advertisement,  when  he  was  entitled  to  personal  notice  under 
section  24^6  of  the  Code,  and  because  he  can  show  the  court  that  there 
were  no  debts  to  pay,  and  when  this  question  was  pending  in  the  superior 
court  on  appeal  from  the  ordinary,  but  the  ejectment  was  first  on  docket 
and  would  be  first  reached,  and  this  judgment  of  the  ordinary  would  con- 
front and  conclude  him,  it  follows  that  on  a  bill  in  equity  alleging  the  fore* 
going  facts,  an  injunction  should  be  granted  to  {XMtpone  the  ejectment  until 
the  motion  to  set  aside  the  judgment  could  be  heard. 

Injunction.  Administrators  and  executors.  Judgments. 
Kotiee.  Ejectment  Before  Judge  P£RPLE8.  DeKalb 
County.     At  Chambers.     February  22d,  1876. 

Reported  in  the  decision. 

h  J.  Winn  ;  L.  J;  Glenn  &  Son,  for  plaintiff  in  error. 

R.  H.  Clark,  for  defendant. 

Warner,  Chief  Justice. 

Tliis  was  a  bill  filed  by  the  complainant  against  the  defend- 
^t  as  administrator  of  Jane  C.  Howard,  deceased,  praying 
H>r  an  injunction  to  restrain  the  defendant  from  prosecuting 
^Q  action  of  ejectment  pending  in  the  superior  court  of  De- 
Kalb county,  until  an  ap|)eal  case  from  the  court  of  ordinary, 
taidiug  in  aaid  court,  should  first  be  tried.     On  the  hearing 
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of  the  application  for  the  injunction  prayed  for,  the  chancellor 
granted  it,  whereupon  the  defendant  excepted. 

The  allegations  in  the  hill,  upon  which  the  complainant's 
equity  is  based  are,  that  at  tiie  death  of  the  defendant's  in- 
testate the  complainant  was  her  sole  heir-at-law ;  that  the 
land  which  the  defendant  is  seeking  to  recover  in  his  eject- 
ment suit  descended  to  him  as  such  heir;  that  heisintlie 
possession  thereof,  and  that  the  defendant's  intestate  owed  no 
debts  at  the  time  of  her  death ;  that  the  defendant  obtained 
an  order  from  the  court  of  ordinary  for  leave  to  sell  the  land 
of  his  intestate  for  the  payment  of  her  debts,  upon  the  issuing 
of  the  usual  citation  by  the  ordinary,  and  publication  thereof, 
as  required  by  the  2559th  section  of  the  Code ;  that  the  com- 
plainant never  saw  that  published  notice,  and  had  no  other 
notice  of  the  ai)plication  for  leave  to  sell  the  land  by  the  de- 
fendant until  after  the  order  was  granted ;  when  he  ascer- 
tained that  such  an  order  had  been  granted  he  applied  to  the 
ordinary  to  have  said  order  set  aside,  on  the  ground  that  he 
had  no  legal  notice  of  the  application  for  leave  to  sell  the 
land  of  the  defendant's  intestate,  which  motion  the  ordinary 
overruled,  and  the  complainant  entere<l  an  api^eal  to  the  su- 
perior court;  that  the  ejectment  suit  of  the  defendant  stands 
first  on  the  docket  of  that  court,  and  will  be  called  and  tritd 
before  the  appeal  case,  unless  the  defendant  shall  be  restrained 
from  doing  so  by  the  injunction  prayed  for.  Assuming  theall^ 
gations  in  the  complainant's  bill  to  be  true,  as  the  defeudaniS 
demurrer  thereto  does,  are  the  same  suflScient  to  authorize » 
court  of  equity  to  interpose  by  granting  the  injunction  prayed 
for  by  the  complainant?  The  solution  of  this  question  necefi- 
sarily  depends  as  to  what  is  the  proper  construction  ^^ 
be  given  to  the  statutes  in  relation  to  the  question  id* 
volved.  The  2559th  section  of  the  Code  declares  lh»^ 
*' If  at  any  time  it  l)ecomes  necessary  for  the  payment* 
the  debts  of  the  estate,  or  for  the  purpose  of  distribution, to 
sell  the  land  of  the  decedent,  the  administrator  shall,  by  writ* 
ten  petition,  apply  to  the  ordinary  for  leave  to  sell,  setting 
forth  in  the  petition  the  reason  for  such  application ;  and  no* 
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tioe  of  the  same  shall  be  publisiied  once  a  week  for  four  weeks 
before  the  hearing,  in  the  gazette  in  which  the  county  adver- 
tisements are  publisheil.     If  no  objection  is  filed,  and  the  or* 
dinary  is  satisfied  of  the  truth  of  the  allegations  in   the  peti- 
tion, an  order  shall  be  passed  granting  the  leave  to  sell,  s[)e- 
cifying  therein  the  land  as  definitely  as  possible."     It  will  be 
»ived  that  this  is  the  section  of  the  Code  which  author- 
the  ordinary  to  grant  leave  to  the  administrator  to  sell 
tbe  laud  of  his  intestate  for  the  payment  of  debts,  and  the 
only  notice  wliich  is  required  to  obtain  such  leave  is,  that  no- 
tice of  the  application  shall  be  published  once  a  week  for  four 
-vrceks  before  the  hearing,  in  the  gazette  in  which  the  county 
advertisements   are  published;  that   having  been  done,   no 
other  notice  is  required  to  make  tlie  order  granting   leave  to 
sell  the  land,  a  legal  and  valid  order  for  that  purpose,  for  the 
airaple  reason  that  the  law  does  not  require  any  other  notice 
in  order  to  pbtain  leave  to  sell.     What  will  be  the  effect  of 
tliat  order  when  the  administrator  seeks  to  recover  the  posses- 
BiOD  of  the  land  from  the  heir,  is  an  entirely  different  question. 
The  administrator  cannot  sell  the  land  for  the  payment  of  the 
debts  of  his  intestate  until  he  recovers  possession  of  it  from  the 
■    heir,  when  the  heir  holds  the  same  adversely  to  him:  Code, 
section  2564.     The  2486th  section  of  the  Code  declares  that 
*the  administrator  may  recover  any  part  of  the  estate  from 
"16 heirs-at-law,  or  purchasers  from  them;  but  in  order  to 
'weaver  lands  it  is  necessary  for  him  to  show  upon  the  trial, 
wtlier  that  the  property  sued  for  has  been  in  his  possession, 
*^,  without  his  consent,  is  now  held  by  the  defendant,  or 
"'tt  it  is  necessary  for  him  to  have  possession  for  the  purpose 
spaying  the  debts,  or  making  a  proper  distribution.     An 
^erfor  sale,  or  distribution,  granted  by  the  ordinary  after 
^ce  to  th^  defendant,  shall  be  conclusive  evidence  of  either 
4ct."    The  construction  which  we  give  to  the  2559th  and 
tte  2564tb  sections  of  the  Code  is,  that  an  order  for  leave  to 
ft/i  land  by  the  ordinary,  on  the  publislied  notice,  as  required 
i|^  section  2559,'  is  a  legal  and  valid  order  so  far  as  the  ques- 
tion  of  notice  is  concerned,  and  that  no  other  notice  than  that 
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required  by  that  section  is  necessary  to  obtain  leave  of  the  or- 
dinary for  the  sale  of  land  by  an  administnitor.     That  when 
such  administrator  brin^  his  action  to  recover  the  pa^^session 
of  the  land  from  the  heir,  as  providetl  by  stH^tion  2486,  the  or- 
der for  the  sale  thereof,  under  the  provisions  of  section  25599 
will  not  be  concltiaive  upon  the  defendant  so  as  to  prevent  him 
from  showing  that  there  were  no  debts  due  by  the  intestate  of 
the  administrator,  unless  the  defendant  had  personal  ndiee of 
the  granting  of  the  order  for  leave  to  sell  the  land  for  the  pay- 
ment of  the  debts  of  the  intestate.   The  woixls  ^'afler  notice  to 
the  defendant/'  should  be  construed  to  mean  personal  notice^ 
when  it  is  sought  to  make  the  order  of  the  ordinary  coyiofiiM* 
upon  him.  To  grant  leave  to  sell  the  land  of  an  intestate  by  ar^ 
order  of  the  ordinary  for  the  payment  of  debts  on  the  noti 
required    by  section  2559,  is  one  thing,  but  to    make  th%:  ^^ 
order  conclimve  upon  the  heir,  is  another  and  different  tiling   ^^ 
The  fair  and  reasonable  interpretaticm  of  these  two  sections       q/* 
the  Code  is,  that  the  ordinary  may  grant  an  order  for  leave      to 
sell  the  land  of  an  intestate  for  the  payment  of  debts,  as  p'rob 
vided  by  section  2559,  and  such  an  order  is  l^al  and  valid; 
but  where  the  administrator  seeks  to  recover  the  land  frooi 
the  possession  of  the  heir,  for  the  purpose  of  adniinisteriog 
it  for  the  payment  of  debt*^,  under  the  2486th  section,  thsti 
order  granting  leave  to  sell  the  land  for  the  payment  of  debts, 
is  not  conclusive  u[>on  the  heir,  unless  it  l)e  shown,  that  h0 
had  ]}ersonal  notice  of  the  granting  of  the  order,  and  iothe 
absence  of  any  proof  of  such  personal  notice,  he  may  Bho^ 
that  there  were  no  debts  due  by  the  intestate  at  the  time  of 
her  death.     According  to  the  view  which  we  have  taken  of 
this  case,  the  onler    of  the  ordinary  granting  leave  to  sell 
the  land  of  the  intestate,  was  a    legal,  valid  onler,  which 
should  not  be  set  aside  either  in  the  court  of  ordinary  or  lO 
the  superior  court,  on   the  appeal  trial,  for  want  of  notice; 
inasmuch  as  the  publisheil  notice  in  the  gazette,  is  all  tlie  no- 
tice which  the  statute  requires  to  obtain  an  order  for  IcBveto 
sell  the  land  of  the  intestate  bv  the  administrator.    To  \io^ 
that  personal  notice  was  nt^cessary  before  an  order  could  beob- 
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tained  by  an  administrator  for  leave  to  sell  the  land  of  his  intes- 
tate, would  be  to  interpolate  words  into  the  statute,  which  the 
general  assembly  have  not  put  there.  If  the  defendant  did 
not  have  any  personal  notioe  of  that  order,  he  will  not  be 
concluded  by  it,  on  the  trial  of  the  ca^e,  from  showing  that 
there  were  no  debts  due  by  the  administrator's  intestate,  so  as 
to  make  it  unnecessary  for  him  to  recover  the  land,  for  the 
payment  thereof.  If  the  order  of  the  ordinary  granting  leave 
to  the  administrator  to  sell  the  land  of  the  intestate,  was  void 
for  want  of  personal  notice  to  the  heir,  then  he  could  attack 
it  fi»r  that  reason,  if  it  should  be  in  his  way  on  the  trial  of 
the  ejectment  suit,  and  tiiere  would  have  been  no  necessity  for 
mn  injunction.  It  follows,  therefore,  from  what  we  have  al- 
ready said,  that  there  is  no  equity  in  the  complainant's  bill, 
lie  having  an  ample  adequate  remedy  at  law,  and  that  the  in- 
junction was  impn)perly  granted. 

Let  the  judgment  of  the  court  below  be  reversed. 

Bleckley,  Judge,  concurred,  but  furnished  no   written 
opinion. 

Jackson,  Judge,  dissenting. 

In  this  case  my  brethren  and  myself  are  agreed  that  under 
•ection  2486  of  the  Co<le,  the  notice  to  Howanl,  the  heir, 
1>7  Davis,  the  administrator,  should  have  been  personal  notice 
^conclude  him;  but  we  differ  on  the  point  in  what  forum 
^judgment  of  tlie  ordinary  should  be  attacked.  A  majority 
of  the  court  think  that  it  may  be  done  in  the  superior  court 
^tlie  trial  of  the  ejectment;  I  think  it  can  be  done  only  in 
^oourt  which  rendered  the  judgment,  and  that  is  the  court 
^ordinary.  The  bill  was  filed  to  suspend  the  trial  of  the 
4^ment  until  the  motion  to  set  aside,  which  was  pending  on 
appeal  from  the  ordinary,  could  be  heard,  the  ejectment  stand- 
'%  first  for  trial  on  the  docket.  The  necessity  for  the  bill  and 
^'9  injunction  dei)ends,  of  course,  on  the  issue  whether  the 
^perior  court,  on  the  trial  of  the  ejectment,  can  attack  the 
judgment  of  the  court  of  ordinary  for  irregularity  in  the  no- 
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ircil  by  that  section  is  necessary  to  obtain  leaveof  tlieor- 
in'  for  the  sale  of  land  by  an  administrator.     That  wbea 
i\  administrator  brin^  his  action  to  recover  the  possession 
the  land  from  the  heir,  asprovide<l  by  section  2486,  theor- 
:  for  the  sale  thereof,  under  the  provisions  of  section  2559| 
II  not  be  condiisii^e  upon  the  defendant  so  as  to  prevent  liim 
om  showing  tliat  there  were  no  debts  due  by  the  intestate  of 
le  administrator,  unless  the  defendant  had  personal  ndioeot 
he  granting  of  the  order  for  leave  to  sell  tlie  land  for  the  paj- 
sent  of  the  debts  of  the  intestate.   The  wonis  ''after  notice  to 
the  defendant,"  should  be  construe<I  tti  mean  personal  noti»f 
when  it  is  sought  to  make  theonlerof  theonlinary  conofum 
upon  him.  To  grant  leave  to  sell  the  land  of  an  intestate  bran 
order  of  the  ordinary  for  the  payment  of  debts  on  the  nolice 
required   by  section   2559,  is  one  thing,  but  to  make  that 
order  conclusive  upon  the  heir,  is  another  and  different  thiug* 
The  fair  and  reasonable  interpretation  of  these  two  sections  of 
the  Code  is,  that  the  ordinary  may  grant  an  order  for  leave  to 
sell  the  land  of  an  intestate  ft)r  the  [layment  of  debts,  as  pro- 
vided by  section  2559,  and  such  an  onler  is  legal  and  valKi; 
but  where  the  administrator  seeks  to  recover  the  land  frota 
the  ix)ssession  of  the  heir,  for  the  pur|>ose  of  administering 
it  for  the  payment  of  debt**,  under  the  2486th  section,  that 
ortler  granting  leave  to  sell  the  land  for  the  payment  of  debtf 
is  not  conclusive  U|K)n  the  heir,  unless  it  l>e  shown,  that) 
had  personal  notice  of  the  granting  of  the  order,  and  in  t 
absence  of  any  proof  of  such  |)ersonal  notice,  he  may  si* 
that  tiiere  were  no  <1ebts  due  by  the  intestate  at  the  tim' 
her  death.     Acconling  to  the  view  which  we  have  take 
this  case,  the  order    of  the  ordinary  granting  leave  tc 
the  land  of  the  intestate,  was  a   legal,  valid  order,  ^ 

should  not  be  set  aside  either  in  the  court  of  ordinary 

• 

the  su()erior  court,  on   the  appeal  trial,  for  want  of  / 
inasmuch  as  the  publisheil  notice  in  the  gazette,  is  all 
tice  which  the  statute  requires  to  obtain  an  order  for  ' 
sell  the  land  of  the  intestate  by  the  administrator, 
that  personal  notice  was  ni^cessary  before  an  order  ooul 
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tained  by  an  administrator  for  leave  to  sell  the  land  of  his  intes- 
tate,  would  be  to  interpolate  words  into  the  statute,  which  the 
general  assembly  have  not  put  there.  If  the  defendant  did 
Dol  have  any  personal  notice  of  that  order,  he  will  not  be 
concluded  by  it,  on  the  trial  of  the  case,  from  showing  that 
there  were  no  debts  due  by  the  administrator's  intestate,  so  as 
to  make  it  unnecessary  for  him  to  recover  the  land,  for  the 
payment  thereof.  If  the  onler  of  the  ordinary  granting  leave 
to  the  administrator  to  sell  the  land  of  the  intestate,  was  void 
for  want  of  personal  notice  to  the  heir,  then  he  could  attack 
it  for  that  reason,  if  it  should  be  in  his  way  on  the  trial  of 
the  ejectment  suit,  and  there  would  have  been  no  necessity  for 
an  injunction.  It  follows,  therefore,  from  what  we  have  al- 
ready said,  that  there  is  no  equity  in  the  complainant's  bill, 
he  having  an  ample  adequate  remedy  at  law,  and  that  the  in- 
junction was  improperly  granted. 

Let  the  judgment  of  the  court  below  be  reversed. 

Bleckley,  Judge,  concurred,  but  furnishe<l  no   written 
opinion. 

Jackson,  Judge,  dissenting. 

In  this  case  my  brethren  and  myself  are  agreed  that  under 
section  2486  of  the  Code,  the  notice  to  Howard,  the  heir, 
l>7  Davis,  the  administrator,  should  have  been  personal  notice 
to  conclude  him;  but  we  differ  on  the  point  in  what  forum 
^e  judgment  of  the  ordinary  should  be  attacked.  A  majority 
of  the  court  think  that  it  may  be  done  in  the  superior  court 
<Mi the  trial  of  the  ejectment;  I  think  it  can  be  done  only  in 
"^oourt  which  rendered  the  judgment,  and  that  is  the  court 
^ordinary.  The  bill  was  filed  to  suspend  the  trial  of  the 
^cctment  until  the  motion  to  set  aside,  which  was  pending  on 
^Ppeal  from  the  ordinary,  could  be  heard,  the  ejectment  stand- 
^^  first  for  trial  on  the  docket.  The  necessity  for  the  bill  and 
"1^  injunction  depends,  of  course,  on  the  issue  whether  the 
^perior  court,  on  the  trial  of  the  ejectment,  can  attac^  the 
judgment  of  the  court  of  ordinary  for  irregularity  in  the  no- 
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tice  given  to  Howard,  the  heir,  that  notice  not  having  been 
personally  given,  but  only  given  by  advertUem^  in  the  newg* 
paper.     My  brethren  think  it  can  do  so.     I  think  not 

The  order  granting  leave  to  sell  is  a  judgment:  7  Georgia^ 
559 ;  47  /6irf.,  202.     The  court  of  ordinary  is  a  court  of  onp- 
Daly  exclusive  and  general  jurisdiction  of  the  sale  and  disposf- 
tion  of  the  real  property  belonging  to,  and  the  disposition  of,  de- 
ceased i)ersons'  estates,  and  of  all  other  matters  and  things 
relating  to  estates  of  deceased  persons:  Code,  section  331 ;  v:^ 
of  1855-6,  page  147;  14  Georgia,  27 ;  24  J6iU,  245.    If  a 
court  of  general  jurisdiction  in  respect  to  the  disposition  and 
sale  of  real  property,  it  had  jurisdiction  of  this  land  to  order 
its  sale,  and  of  the  administrafor  and  the  heir  to  pass  upon 
the  necessity  of  the  sale  as  between  them;  and  its  judgment 
on  that  subject,  for  any  irregularity  of  notice  or  otherwisei 
cannot  be  collaterally  attacked!,  but  must  be  attacked  in  that 
court  which  rendered  it.  Code,  section  3593;  13  GeorgiaB^ 
ports,  1 ;  14  Ibid,  325 ;  30  Ibid,,  961.     In  Tucker  r«.  Har- 
ris, 13  Georgia  Reports,!,  it  is  ruled  distinctly  that  the  court  of 
ordinary  is  such  a  court,  and  its  judgment  is  so  to  be  regarded, 
and  the  present  chief  justice  expressed  his  hearty  concurrence 
ID  the  decision,  'though  having  been  of  counsel  he  did  not 
preside.     If  this  judgment  were  void  fqr  want  of  jurisdiction 
of  the  person  and  subject  matter,  or  for  any  other  cause,  the<* 
it  might  be  attacked  collaterally  on  the  ejectment  trial:  Cod^ 
sections  3594,   3828.     But  is  it  void?     My   brethren  con- 
cede that  it  is  not.     It  is  good,  they  say,  to  order  the  sale  <^^ 
this  land,  and  they  cite  section  2559  of  the  Code  to  show  *** 
validity  for  that  purpose.     If  valid  for  any  puri>ose  it  is  D^* 
void;  and,  therefore,  it  must  be  attacked  in  the  court  of  ord^' 
nary  which  rendered  it.     Notice  was  given  by  publication,  oo^ 
personally.  It  is  defective  in  the  mode  of  the  notice,  in  its  irrqf 
ularity,  not  void  for  want  of  jurisdiction;  for  the  court  haa 
jurisdiction  of  the  subject  matter,  the  sale  of  the  land,  ando' 
the  persons,  the  administrator  and  the  heir.     My  own  opinic^ 
is  that  section  2559  of  the  Code  is  controlled  by  section  256^  . 
and  restricted  as  to  all  persons  iu  possession  holding  ad* 
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Tersely  to  the  estate,  except  the  heir^  who  can  hardly  be  said 
to  hold  adversely.     I  mean  that  no  order  can  be  passed  by 
the  ordinary  td  sell  lands  in  possession  of  anybody  except  the 
lieir,  unless  the  lands  be  in  the  possession  of  the  administra- 
tor; section  2564  prohibits  it.     It  would  be  a  vain,  foolish 
Yhing  to  authorize  the  administrator,  under  section  2559,  to 
sell  what  section  2564  forbade  to  be  sold ;  and  therefore  the 
ordinary  can  onjer  the  sale  of  lands  only  in  the  passession  of 
^he  administrator  or  of  the  heir.     I  construe  the  three  sec- 
t;ions  together— 2486,  2559  and  2564— and,  t^iken  together, 
they  mean  that  the  ordinary  can  order  the  sale  of  lauds  in 
tie  possession  of  the  heir  as  well  as  of  the  administrator  him- 
self, but  not  in  that  of  strangers  holding  adversely.     Section 
2559  requires  only  notice  by  publicalion;  and  such  notice 
njakes  the  judgment  valjd  for  the  sale  only,  if  the  land  be  in 
^he  possession  of  the  administrator.     Section  2486  requires 
personal   notice.  .  It  is  not  necessary  in  cither  case  that  the 
judgment  should  set  out  the  notice  or  the  kind  of  notice.    The 
presumption  is  that  the  court  did  its  duty  and  gave  the  right 
®ort  of  notice  if  it  granted  the  order  or  made  the  judgment. 
-A.  court  of  limited  jurisdiction  may  be  constrained  to  show  on 
^"^  face  of  the  judgment  it  renders  its  authority  therefor;  but 
*^  ^ill  be  presumed  that  a  court  of  general  jurisdiction  of  the 
subject  matter  and   persons  did  all  things  prece<lent  to  the 
judgment  right,  unless  the  contrary  appear  on  ils  face.     If  it 
carries  its  deat4i  wound  there  on  its  face,"  it  is  dead  every 
^liere,  and  may  be  pronounced  but  a  lifeless  corpse  by  any 
^urt  that  looks  at  it.     But  if  it  seems  to  be  alive,  and  only  in 
^lew  of  some  irregularity,  as  in  the  matter  of  the  kind  of  notice, 
^ot  seen  on  its  i>erson,  but  to  be  shown  aliunde^  it  be  sick  unto 
^^th,  iheii  it  must  be  killed,  if  it  deserve  death,  by  the  court 
^Ijat  gave  it  birth.     Such,  I  think,  is  the  plain  meaning  of  the 
^e  in  the  sections  which  make  the  courts  of  ordinary  courts 
^*  general  jurisdiction,  and  in  those  which  regulate  the  mode 
*D<1  forum  of  attacking  judgments:  Code,  sections  331,  3593, 
^W,  3828.     And  such,  it  appears  to  me,  have  been  the  uni- 
lortn  decisions  of  this  court.     For  authority  that  the  order 
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need  not  show  on  its  fac^  the  Facts  necessary  to  give  the  court 
jurisdiction,  see  Barnes  vs.  Underwood^  54  Georgia  RepoKfy, 
87.     In  that  case  the  chief  justice  delivered  the  opinion,  and 
said :  '\If  this  was  an  oi)en  question  in  this  court,  I  shot  i  Id 
hold  that  the  appointment  of  Underwood,  as  shown  by  tr^^ 
record  from  Hall,  was  made  without  authority  of  law,  ^f 
the  reasons  stated  in  my  dissenting  opinion  in  Davie  ts.  3-^^ 
Daniel,  47    Georgia  Reports,   195,  and    for  the  additio«*J 
reasons  urged  on  the  argument  by  the  counsel  for  the  plain  ^  iff 
in  error  in  this  case.     But  tlie  majority  of  this  court  held      in 
Davie  vs.  McDanid  tliat  the  judgments  of  the  court  of  ordi- 
nary in  this  state,  in  matters  connected  with  wills  and    the 
administration  of  estates,  were  judgments  of  amrts  of  geue- 
ral  jurisdiction,  and  that  the    necessary  jurisdictional  facte 
need  not  appear  on  the  face  of  their  proceedings.     Such  i^ 
therefore,  now  the  settled  law  in  this  state  on  that  qiiestioo 
until  the  general  assembly  shall  declare  what  is  the  true  in- 
tent and  meaning  of  the  4114th  and  4115th  sections  of  the 
Code."     By  turning  to  the  opinion  in  Davie  vs.  MeDanid, 
47  Georgia  Reports,  195,  it  will  be  seen  that  Mr.  Justice 
Montgomery  carefully  examined  the  decisions  of  this  court 
from  tlie  beginning,  and  cited  cases  from  the  first  volume  of 
Georgia  Reports  down,  to  the  eiFect  that  courts  of  onlinary, 
whatever  they  may  have  been,  are  courts  of  general  jurisdic- 
tion, and  their  judgments  entitled  to  full  authority  as  sncb. 
I  confess  that  the  4115th  section  of  the  Code  does  seem  to 
provide  that  the  order  should  recite  the  names  of  pereofl* 
notified   personally  under  the  preceding  section;   hut  9t(ir€ 
decisis  is  a  good  rule,  to  which  the  chief  justice,  in  Bamfs^ 
Underwood,  yielded,  and  I  bow  to  that  decision  now.    Fuf' 
ther,  section  4114  of  the  Code  provides  that  the  siieriff  sha" 
serve  the  party  to  be  notified  personally  with  the  order  of  tl^ 
ordinary.     The  presumption  is  that  the  sheriff  did  this  an" 
made  his  return,  because  the  presumption  is  that  the  court 
would  not  grant  the  order  to  sell  until  the  law  had  been  com* 
plied  with.     At  common  law,  such  return  of  the  sheriff  ^'•* 
conclusive,  but  by  our  Code  it  may  be  traversed  and  t^ 
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Bside:  Code,  section  3340.  But  how  and  where  traversed 
smd  set  aside?  Under  the  recent  rulings  of  tliis  court,  it 
xnust  be  done  not  only  in  the  court  where  rendered,  but  it 
mast  be  done  by  traverse  of  the  return,  to  which  traverse  the 
sheriff  must  be  a  party :  See  Maund  vs,  Keating ,  65  Oeorgia 
^MtpcriSf  396,  an<l  Lamb  vs.  Dozier,  Ibid.,  677. 

In  my  judgment,  theconcurring  opinion  of  Judge  McCay, 
i  11  Davie  vs.  MoDaniel,  on  page  208  of  47   Georgia  Reports^ 
embodies  the  whole  law  in  few  wonls,  '^multum  in  parvo.^' 
Those  words  are  these:  "The  rules  prescribed  by  the  statute 
rcgnlating  the  mode  of  doing  business  by  the  courts  of  ordi- 
nary ought  always  to  be  conformed  to;  and  if  they  \ye  not 
conformed  to,  the  judgments  are  irregular,  but  they  are  not  for 
tliat  reason  void.     An  irregular  judgment  cannot  l>e  attacked 
Air  that  reason  before  another  tribunal ;  to  justify  such  an  at- 
tacky  die  judgment  must  be  void."     To  attack  tliis  judgment 
iu  the  case  at  bar,  I  think,  for  the  foregoing  reasons,  it  was 
neoeflsary  to  move  in  the  court  of  ordinary,  as  the  defendant  in 
enor  did,  and  &s  the  ejectment  would  be  tried  before  his 
i^Mion  on  ap|>eal  could  be  heard  to  set  aside  the  judgment,  I 
think  the  bill  and  injunction  necessary,  and  that  the  judg- 
ment sustaining  the  bill  and  granting  the  injunction  sh(mld 
Imve  l)een  affirmed :  See  Stell  vs.  Glms,  1  Kelly,  486  ;  Clenx- 
^'^  vs.  Henderson  J  4  Georgia  Reports,  148  ;  McDade  vs. 
.-BurcA,  7  Ibid.,  559;  Tucke)*  vs.  Harris,  13  Ibid.,  1,  (jxige 
16  particularly;)   also,   14  IbUl,  27;   24  Ibid.,  245;    15 
^W.,  346;   3  KeUy,  110;   30   Georgia  Repm%   961;  50 
ftW.,  231 ;  14  Ibid.,  325,  and  dissenting  opinion  of  McCay, 
Y^^,  in  Fischesser  vs.  Thompson,  45  Ibid.,  459. 


:r. 


Okorge  W.  McClure  et  aL,  plaintiffs  in  error,  vs.  James 
M.  Smith,  governor,  defendant  in  error. 

'•  when  the  contents  of  pleadings  are  recited  in  the  bill  of  exceptions  dif- 
'ttently  from  what  they  actually  are  in  the  pleadings  themselves,  as  copied 
^*  *l  full  length  in  the  record,  such  recitals  will  be  disregarded,  and  the 
"•^wd  will  be  deemed  correct. 
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2.  The  sheriff,  after  making  an  arrest  under  a  bench  warrant  for  misdeown- 
or,  having  taken  bail,  approved  the  bond,  and  discharged  the  prisoner, 
has  no  power  subsequently,  although  he  has  not  returned  the  bond  to  die 
clerk's  office,  to  stipulate  with  the  sureties,  for  their  protection,  to  add  other 
sureties  to  the  bond ;  and  his  failure  to  comply  with  such  an  andertikq^ 
is  no  bar  to  a  judgment  of  forfeiture  in  behalf  of  the  state. 

Practice  in  the  Superior  Court.  Bill  of  exceptions.  Crim- 
inal law.  Bond.  Bail.  Sheriff.  Before  Judge  Knight. 
Union  Sui)erior  Court.     May  Terra,  1875. 

Reporte<l  in  the  opinion. 

Thomas  F.  Greer,  for  plaintiffs  in  error. 

C.  D.  Phillips,  solicitor  general,  for  the  state. 

Bleckley,  Judge. 

1.  The  complaint  is  that  a  plea  was  stricken.  The  con- 
tents of  the  plea  are  niisrecited  in  the  bill  of  exceptions,  and 
it  was  upon  the  misrecitals  that  counsel  for  plaintiffs  in  error 
seemed  to  rely,  chiefly,  in  his  argument  before  this  court  The 
sole  authority  to  which  he  referred  was  6  Georgia  Bepof^h 
202,  which  relates  to  incomplete  bonds,  or  bonds  not  finally 
and  unconditionally  delivered.  That  authority  might  be  pe^ 
tinent  if  the  plea  in  the  present  case  was  what  the  bill  of  ex- 
cepiions  represents  it  to  be;  but  it  is  not.  The  plea,  asset 
out  at  full  length  in  the  transcript  of  the  reconl,  ought  to 
govern  and  will  govern,  and  it  alone  will  be  looked  to.  T^ 
copy  there  found  is  to  be  deemed  complete  and  corrects  It* 
not  the  office  of  the  bill  of  exceptions  to  give  either  a  ooj? 
or  a  summary  of  the  pleadings,  and  when  it  professes  to  do 
either,  it  is  subject  to  be  che<^ked,  or  even  wholly  contradictedi 
by  the  record :  44  Georgia  Reports^  620. 

2.  The  bond  shows  on  its  face  that  an  arrest  had  be* 
made  under  a  l)ench  warrant  for  the  offense  of  adultery,  aw 
that  the  obligation  of  the  bail  (plaintiffs  in  error)  wasthifc 
their  principal  should  appear  at  the  court  and  not  depart 
without  leave  of  the  court.     On  scire  facias  brought  to* 
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force  the  bond,  they  pleaded,  not  that  it  was  inoomplete, 
or  that  it  bad  never  been  delivered,  or  that  it  was  not  their 
ict  or  deed,  or  that  the  condition  had  been  performed,  but 
that  they  signed  it  with  the  understanding  that  it  was  to  be 
void  if  the  principal  appeared  next  day;  that  he  did  so  ap- 
pear and  desired  them  not  io  lift  the  bond  but  to  continue 
to  Btand,  promising  that  he  would  get  other  signatures  to  it; 
that  they  agreed  the  bond  might  remain  theirs  provided  this 
promise  were  complied  with;  that  the  sheriff,  who  then  had 
the  bond  in  his  possession,  said  he  had  authority  to  sign  the 
names  of  other  good  sureties,  (specifying  them)  and  would  do 
8o,  and  that  plaintiffs  in  error  might  go  home  and  all  should 
he  right;  and  that,  relying  upon  tiiese  promises,  and  fully 
Relieving  that  the  sheriff  would  see  them  complied  with  be- 
&re  returning  the  bond  into  court,  they,  the  plaintiffs  in 
citor,  agreed  that  the  bond  might  remain. theirs.     This  is 
the  substance  of  the  plea,  which,  on  motion  of  the  state's 
QOQnsel,  was  stricken  as  not  presenting  any  legal  defense  in 
behalf  of  the  bail. 

The  sheriff  was  competent  to  take  the  bond  and  admit  his 
prisoner  to  bail :  Code,  section  4727.  He  had  authority  to 
approve  the  sureties,  and  the  bond  shows  on  its  face  that  he 
^  approve  them.  It  is  plainly  inferable  from  the  plea  that 
tbisbond  was  made  complete  in  every  particular,  and  that  the 
prisoner  was  discharged  under  it  and  appeared  under  it  on 
^oe  next  day.  The  law  giVes  the  sheriff  no  power  over  such 
^bond  after  he  has  taken  and  approved  it,  and  ailer  he  has 
"'•charged  the  prisoner  in  consequence  thereof,  except  to  re- 
^^  it  to  the  court  or  into  the  clerk's  office.  He  was  no  longer 
the  agent  of  the  state  for  any  other  purpose.  Tlie  bail  could 
**ot  extinguish  or  modify  their  liability  except  by  surrender- 
ing their  principal,  and  this  they  neither  did  nor  attempted. 
Tbajr  chose  to  retain  him  in  their  friendly  custody.  Instead 
^performing  the  stipulations  of  their  written  contmct,  they 
inisted  to  their  principal  and  to  the  sheriff  to  add  new  parties. 
In  this  undertaking  the  sheriff  acted  outside  of  his  official 
ftoctions;  and  if  he  became  the  agent  of  any  body,  it  was  of 
Vol.  lvu  29. 


442         SUPREME  COURT  OF  GEORGIA. 


Saunders  ;v.  Bell. 


the  plaintifTs  in  error  themselves.     They  tnisted  hiiDy  and  if 
he  has  injured  them  by  proving  unfaithtiil,  they  must  look  to 
him  for  redress.     For  myself,  I  am  confident  that  so  far  from 
the  public  being  bound  l>y  the  sheriff's  promise  to  strengthen 
the  bond,  it  would  have  been  a  clear  violation  of  his  offidalu 
duty  to  have  suffered  any  change  made  in  the  bond  or  in  th;^^ 
parties.     It  was  the  state's  document  and  not  his.     After 
once  became  complete  as  a  contract,  he  had  no  right  to  tamj 
with  it. 

The  judge  below  was  right  in  striking  the  plea,  and     ^ 
judgment  is  affirmed.  . 


Sarah   Gaunders,  administratrix,   plaintiff   in  error,   vt, 
James  W.  Bell,  executor,  defendant  in  error. 

Where,  at  an  administrator's  sale,  property  is  bid  off  and  the  bidder  refuse 
to  take  it,  and  the  administrator  elects  to  resell  and  proceed  agains*  the 
first  purchaser  for  the  deficiency  arising  from  such  sale,  he  must  resell  Oe 
property  as  soon  as  practicable,  and  if  he  delay,  without  the  consent  of  t* 
bidder,  for  twelve  months,  on  the  ground  of  stringency  of  the  timrt, »™ 
delay  will  forfeit  his  right  to  recover,  and  a  non-suit  will  be  prop^v 
awarded. 

Administrators  and  executors.  Sales.  Before  Judge  ClabK. 
Webster  Superior  Court.    September  Terra,  1874. 

Reported  in  the  opinion. 

B.  S.  WoRRiLL;  J.  L.  Wimberly,  for  plaintiff  in  error. 

W.  A.  Hawkins,  for  defendant 

Jackson,  Judge. 

The  administratrix  offered  for  sale  certain  lands.  Bell,W 
defendant,  bid  them  off  at  a  certain  price,  and  afterwartl8,W 
reasons  not  necessary  in  this  opinion  to  be  consideredi  ** 
clined  to  take  them.     The  land  was  offered  again  ibr  v| 
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twelve  months  after  the  first  sale  and  first  bid  without  t 

assent  of  Bell,  and  knocked  ofi^  at  a  certain  other  price  co 

sitlerably  less  than  Bell's  bid  at  the  first  sale,  and  suit  Wi 

brought  against  Bell  for  the  difference.     After  the  plaintiff 

proof  the  court  awarded  a  non-suit,  amoug  other  reasons,  be 

cause  the  administratrix,  without  the  consent  of  the  defend;int 

had  not  put  up  the  land  for  resale  until  twelve  months  had 

elapsed  from  the  time  of  the  first  sale.     The  excuse  offered 

by  the  administratrix  was  the  stringency  of  the  money  market 

and  hardness  of  the  times. 

We  think  that  the  court  properly  granted  the  non-suit. 
Xhe  land  should  have  been  offered  for  sale  again  as  soon  as 
practicable.     Any  un^g^onable  delay,  without  the  assent  of 
the  bidder,  would  put  it  in  the  power  of  the  estate  to  specu- 
late upon  the  bidder  by  selecting  such  time  to  resell  as  would 
he  to  the  interest  of  the  estate  and  adverse  to  that  of  the  l>id- 
^er.    The  right  of  recovery  turns  on  the  loss  to  the  estate  by 
'■^ason  of  the  failure  of  the  bidder  to  comply  with  his  con- 
^i^act,  and  that  loss  must  be  ascertained  by  the  resale  as  soon 
**  it  can  be  reasonably  done.     If  the  bidder,  on  the  <lay  of 
■•le,  refuses  to  comply  Iwfore  the  crowd  disperses  and  the 
"Ours of  sale  terminate,  that  day  is  the  proper  time  to  resell; 
*"  that  cannot  be  done,  just  so  soon  as  the  property  can  be  re- 
^''vertised  afler  notice  of  refusal  to  comply  with  the  terms  of 
^le.    But  whenever  the  administratrix  takes  the  whole  ar- 
^Dgement  out  of  the  co-operation  of  the  bidder,  and  puts  off 
"Resale,  for  reasons  that  she  alone  judges  to  be  sufficient,  to  a 
Period  of  twelve  months,  she  forfeits  all  riglit  of  recovery  for 
"e  difference  between  the  two  bids.     It  will  be  seen  that  the 
'*tute  gives  her  the  option  to  sue  at  once  for  the  whole  bid, 
ndering  compliance  on  her  part,  or  to  resell,  and  sue  for  the 
Terence.     When  she  elects  the  latter  course,  as  in  this  case 
'  has  done,  she  must  resell  as  soon  as  practicable:  Code, 
ion  3655.     This  view  of  the  law  controls  this  case  and 
es  it  unnecessary  to  consider  the  other  points  made  in  the 
d. 
Igment  affirmed. 
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Juliet  McDaniel,  plaintiff  in  error,  vs.  Marion  C.  Ed- 

WAEiDS,  defendant  in  error. 

I.  After  a  sale  of  land  for  distribution  by  an  executor,  under  an  order  of  ^ 
court  of  ordinary,  it  stands  discharged  of  prior  judgment  liens  against  one 
of  the  legatees,  whose  interest  therein,  under  the  will,  was  one  equal  sndi* 
vided  share  with  several  other  legatees. 

3.  A  mere  general  objection  to  testimony  will  not  be  considered  in  the  sa< 
preme  court,  no  ground  of  objection  being  stated  in  the  record  orin  thebiH 
of  exceptions :  42  Georgia  Reports,  99. 

Administrators  and  executors.  Judgments.  Practice  in 
the  Supreme  Court.  Evidence.  Before  Judge  Cbawfokd. 
Muscogee  Superior  Court.     November  Term,  1875. 

Reported  in  the  opinion. 

L.  T.  Downing,  for  plaintiff  in  error. 

Little  &  Crawford,  by  brief,  for  defendant. 

Bleckley,  Judge. 

A  will  was  made  in  1841,  directing  that  property,  real  and 
personal,  be  kept  together  in  the  possession  of  testator's  wift 
during  her  life  or  widowhood,  then  to  be  equally  divided  be- 
tween his  ten  children,  one  of  whom  was  John  W.  Edwards. 
The  testator  died  in  the  same  year.  His  wife  died  in  1869) 
at  which  time  some  personal  property  and  a  tract  of  land  cov- 
ered by  the  will  remained  undivided  and  unadministered.  No 
debts  were  then  outstanding,  and  the  legatees  were  of  AI^ 
age.  Some  of  them  had  died  leaving  minor  children,  b 
1870,  John  W.  Edwards,  as  executor,  sold  the  land  underiD 
order  from  the  court  of  ordinary,  for  distribution.  \i^ 
purchased  by  the  present  claimant,  and  the  executor  oonveji^ 
it  to  him  by  deed  and  gave  him  possession.  There  wtf,!^ 
that  time,  a  judgment  against  John  W.  Edwards,  not  as  etf* 
cutor,  but  individually,  in  favor  of  the  plaintiff,  Juliet  lb* 
Daniel,  which  was  rendered  in  1868.  Execution  ibonW 
thereon  was  levied,  in  March,  1874,  upon  an  undivided 


ATLANTA,  JANUARY  TERM,  1876.        445 

McDaniel  vs.  Edwards. 

«ghth  interest  in  the  land,  as  the  property  of  John  W.  Ed- 
wards. A  claim  was  interposed,  and  on  the  trial,  the  jury, 
nnder  the  evidence  and  charge  of  the  court,  found  in  favor  of 
the  claimant. 

1.  The  main  question  argued  before  us,  was  whether  the  sale 
and  conveyance  by  the  executor  discharged  the  laud  from  any 
lien  the  judgment  may  have  had  upon  his  interest  in  it  as 
legatee.     No  case  heretofore  decided  by  this  court  covers  tiiis 
precise  question.     It  has  been  held  that  a  sale  to  {)ay  debts, 
by  the  representative  of  an  estate,  divests  the  lien  of  judg- 
ments rendered  against  the  decedent  in  his  lifetime:  46  Geor^ 
gia  Repw'ts,  585;  46  Ibid.,  389;  49  Ibid,  274.    Whether  a 
sale  for  distribution  o^y  would  have.a  like  effect  is  yet  open. 
Even  delivery  to  the  heir  in  the  course  of  administration, 
places  land  beyond  the  reach  of  a  judgment  subsequently  ren- 
dered against  the  administrator  upon  a  debt  of  the  intestate, 
unless  there  be  equitable  facts  on  which  the  creditor  may  ))ro- 
ceed:  Jones  vs.  Parker,  65  Georgia  Repoiis,  11.     In  Wil- 
Idnaon  &    Wilson  vs.   Chew,  54  Georgia  Reports,  603,  the 
creditor  of  an  heir  or  legatee  whose  reversionary  or  remain- 
der interest  in  the  particular  property  is  clearly  <lefined,  was 
said  to  be  entitled  to  proceed  by  levy  and  sale  pending  the 
life  estate.     In  Clarke  vs.  Harkei*,  48  Georgia  Reports,  596, 
the  executor  was  allowe<l  to  claim,  and  thus  prevent  interfer- 
«ice  by  judgment  creditors  of  certain  of  the  legatees,  with 
i^Iar  administration.     The  opinion  of  the  court  in  this  last 
c*K  presents  some  of  the  difficulties  in  the' way  of  subjecting 
to  levy  and  sale  shares  in  detached  parts  of  undivided  estates, 
^btless  further  judicial  elaboration,  or  some  legislative  act, 
*'ll  be  requisite  to  give  full  development  and  consistency  to 
"^  law  of  this  subject.    It  might  not  be  easy  to  tell,  with  ab- 
solute certainty,  whether  before  the  executor  sold  in  the  pres- 
et case,  his  interest  in  this  particular  land  as  legatee  was  so 
dttrly  defined  as  to  make  it  the  subject  of  onlinary  levy.  If 
^land  had  been  all  the  property  that  was  unadministered.and 
ttere  was  no  inequality  among  the  legatees  in  the  prior  distri- 
ixitioD^  then  tliere  would  seem  to  be  no  obstacle  to  treating  him 
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as  a  ntere  co-tenant  with  the  other  legatees,  and  in  selling  his 
interest  accordingly.     But  here  the  executor  had  administered 
the  laud  before  the  levy.     For  that  purpose  he  was  the  agent 
of  the  law.    He  administered  under  a  judgment  of  the  court 
of  ordinary,  the  court  clothed  by  law  with  jurisdiction  over^ 
estates,  testate  and  intestate.  The  purchaser  bought  the  land  a^ 
the  pr()i)erty  of  the  testator,  against  whom  there  was  no  judg^ 
ment,  not  as  the  property  of  the  legatee,  the  judgment  debt<]^^ 
The  title  of  the  purchaser,  therefore,  goes  back  behind  tT"^ 
lien  of  this  judgment  and  cuts  it  off.     Such,  we  think,  is 
better  view  of  the  matter,  and  we  so  adjudge:  Code,  secti 
2246,  2483;  27  Georgia  Reports,  125. 

2.  The  objection  to  the  evidence  is  too  general  for  iis    ^ 
deal  with.     The  motion  for  new  trial  discloses  no  gronod    <^ 
objection,  nor  does  the  bill  of  exceptions  or  any  other  part  ef 
the  record  :  47  Georgia  Reports,  99.     It  was  not  insister/   ia 
the  argument  before  us  that  the  judge  charged  the  jury  in  a 
way  to  encroach  on  their  functions,  nor  was  attention  call^ 
to  any  deft»ct  in  the  executor's  deed. 

Judgment  affirmed. 


James  K.  P.  Keaton,  plaintiff  in  error,  vs.  N.  &  A.  F* 

Tift,  defendants  in  error. 

1.  Where  the  proprietoi*  of  a  farm  vests  in  an  assignee,  for  value,  the  rigli^*'' 
let  a  farm  and  collect  the  rent  arising  out  of  said  farm,  and  such  assign^ 
does  let  the  same  to  a  tenant  under  him : 

I/g/i/f  that  such  an  assignee  may  distrain  for  the  rent. 

2.  Where  part  of  property  levied  on  is  subject  and  part  not  subject  under  tfl« 
facts,  the  judgment  will  be  reversed  and  a  new  trial  granted,  unless  ^ 
levy  is  dismissed  in  respect  to  that  not  subject. 

Landlord  and  tenant.  Distress  warrant.  Practice  in  »• 
Supreme  Court.  Before  Judge  Hall.  Dougherty  Superior 
Court.     October  Term,  1875. 

Reported  in  the  opinion. 
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Stbozer  &  Smith;  W.  F.  Jones,  for  plaiutiflFiu  error. 
D.  H.  Pope,  for  defendauts. 

Jackson,  Judge. 

The  Messrs.  Tift  sued  out  a  distress  warrant  against  Bil- 

Imi^gslea,  and  levied  it  U{X)n  a  crib  of  corn  containing  some 

ox^«hundre<l  and  nineteen  bushels  and  nine  hundred  bushels 

of    cotton   seed.     Keaton   claimed    the  property  levied  on. 

IS^eaton  had  rented  the  land  to  Billingslea  for  the  year  1874 

«^»^<1  preceding  years.     Subsequently  Keaton  and  the  Tifts, 

V>etween  whom  there  hai^d  been  some  business  transactions, 

settled  their  differences,  and  this  land  rented  to  Billingslea 

^as  turned  over  to  the  Tifts  to  control  and  collect  the  rent 

thereof  for  the  year  1874,  and  to  have  an  interest  therein  for 

1875.    The  Tifts  re-rented  to  Billingslea  for  1874  at  twelve 

^les  of  cotton  for  rent  and  the  replacement  of  corn  used  by 

^"G  tenant.     When  Keaton  first  rented  to  Billingslea,  Bil- 

"^^gslea  was  to  return  to  him,  Keaton,  nine  hundred  bushels 

^^  cotton  seed  and  three  hundred  bushels  of  corn  which  was 

^^  the  |>luce  when  he  first  rented  in  1867.     At  the  close  of 

1874  Keaton  took  possession  of  the  [>lacc.    Billingslea  turned 

®^*er  to  Iiim  the  nine  hundred  bushels  of  cotton  see^l  delivered 

^^<i  a  crib  of  three  hundreil  bushels  of  corn.     The  one  hun- 

^^^  and  nineteen  bushels  of  corn  levied  on  was  not  so  turned 

^^^rto  him,  but  was  claimed  also  by  him. 

The  jury  found  all  subject,  the  one  hundred  and  nineteen 
"'isliels  of  corn  and  the  cotton  seed. 

A  new  trial  was  moved  for  on  two  grounds :  First,  because 
^«  Tifts  were  not  landlords,  and  could  not  distrain;  and 
^^nd,  because  Keaton  had  the  superior  right  to  the  profv- 
^>ty,  as  it  was  returned  to  him  as  landlord  pursuant  to  his 
^^X  contract  of  rent. 

1.  We  think  the  Tifts  were,  by  the  contract  with  Kea- 
*^^  and  their  subsequent  renting  the  place  with  his  assent^ 
^titled  to  diatraio.     They  became  the  landlords.     It  dr 
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not  lie  in  Keaton's  mouth  to  deny  it.     He  made  them  so  by 
his  contract  for  value  with  them.   Billingslea  does  not  dispute 
it.     If  he  did,  he,  too,  would  be  estopped,  for  he  rented  fironi^ 
them. 

2.  We  think  that  the  one  hundred  and  nineteen  busheU^ 
of  corn  was  subject  to  the  distress  warrant.  It  had  not 
delivered  to  Keaton  when  levied  on.  This  one  hundred 
nineteen  bushels,  as  it  was  not  delivered  to  Keaton,  see^^^ 
to  have  been  left  by  Billingslea  for  the  Tifts.  At  all  evet^ib 
it  was  subject  to  tlieir  claim.  In  regard  to  the  cotton  seed,  i^ 
think  otherwise.  It  was  turned  over  to  Keaton  in  oompliaoos 
with  Billingslea's  contract  with  him  for  previous  rent.  T/ie 
Tiils  had  got  their  twelve  bales  of  cotton  and  their  oortii 
and  we  think  the  right  to  the  cotton  seed  was  in  Keatoo.  ' 
Therefore  we  reverse  the  judgment  and  grant  a  new  trial,  an* 
less  the  plaintiff  will  dismiss  his  levy  on  the  cotton  seed;  in 
which  event  we  afiSrm  the  judgment. 


Henry  C.  Wayne,  administrator,  d  al,  plaintiff  in  error, 
V8,  The  Af  ayor  and  Aldermen  op  the  City  of  Sa- 
vannah, defendants  in  error. 

1.  As  matter  of  public  policy,  founded  on  the  exigencies  of  govenunofc 
municipal  corporations  must  have  present  command  of  their  current  ic^ 
nues.  Property  holders  who  have  paid,  whether  voluntarily  or  by  coerdo*'i 
illegal  taxes  in  former  years,  have  no  right  to  set  off  (by  injunction  or  oth- 
erwise) such  payments  against  executions  issued  for  the  taxes  of  later  ][<*''' 

2.  The  remedy  of  injunction  to  restrain  the  collection  of  municipal  ttfCi 
upon  real  estate,  regularly  assessed  in  pursuance  of  general  ordinances  to 
raise  revenue  for  the  current  wants  of  the  city,  which  ordinances  are  it' 
tacked  for  the  sole  reason  that  they  do  not  burden  all  taxable  property  tSktt 
is  subject  to  the  sound  discretion  of  the  chancellor;  and  where  he  has  t^ 
ercised.  his  discretion  by  refusing  the  injunction,  and  the  grounds  of  ■! 
judgment  have  a  direct  bearing  upon  nearly  the  entire  mass  of  propci? 
over  which  the  taxing  power  is  exercised,  and  involve,  therefore,  thewbov 
system  of  municipal  finance,  this  court  will  not,  for  any  reason,  distnibtt 
wise  and  conservative  an  administration  of  the  injanctiDn  law. 
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Municipal  corporations.  Taxes.  Injunction.  Before  Judge 
'OMPKINS.  Chatham  County.  At  Chambers.  February 
th  1875. 

In  November,  1875,  Wayne,  as  administrator  upon  the  es- 
.te  of  Ferrill,  and  others  owning  real  estate  in  the  city  of 
avannah,  filed  their  bill  against  tiie  mayor  and  aldermen  of 
ich  city,  making,  in  brief,  the  following  case : 

Their  real  estate  lias  been  assessed  for  taxation  by  said  cor- 
Dration  for  the  years  1874  and  1875,  at  the  rate  of  two  and  a 
uarter  per  cent,  per  annum.  For  tiie  years  1870  and  1871, 
ley  were  assessed  and  taxed  upon  said  property  one  and  three- 
uarters  per  cent.,  and  for  the  years  1872  and  1873,  at  the 
Site  of  two  i>er  cent  These  taxes  were  ))aid  to  the  extent 
3t  forth  in  schedule  annexed  to  the  bill,  immaterial  here. 
.he  payment  of  this  money  was  coerced  from  them  under  the 
o^ers  vested  in  the  defendant  to  fine  and  to  issue  executions, 
Us.  For  the  purpose  of  enforcing  payment  of  the  taxes  as- 
^^nedfor  the  years  1874  and  1875,  the  defendants  have  issued 
^editions,  had  them  levied,  and  have  caused  complainants' 
property  to  be  advertised  for  sale. 

Complainants  submit  that  all  of  the  aforesaid  taxes  from 
•he  year  1870  to  the  year  1875,  inclusive,  are  unconstitutional 
^  this:  that  in  the  year  1870  complainants'  real  estate  was 
^ed  one  and  three-fourths  per  cent.,  while  stocks,  bonds, 
*ODqred  capital,  etc.,  were  taxed  only  one-fourth  of  one  per 
^t,  and  in  like  manner  discriminations  were  made  during 
^he  following  years,  and  are  now  made  in  the  tax  ordinance 
^  1875,  against  real  estate  in  said  city,  in  favor  of  stocks, 
"^ods,  moneyed  capital,  etc. 

They  further  submit  that  the  tax  ordinances  for  the  years 
1874  and  1875  are  illegal  for  the  further  reason,  that  while 
^'Very  one  owning  household  and  kitchen  furniture  over  the 
^08  of  $300  00,  is  taxed  U[>on  said  furniture,  yet  those  own- 
Vg  leas  than  8300  00  are  exempted,  thereby  decreasing  the 
^moant  of  taxable  property  in  said  city,  and  thus  increasing 
tbe  rate  of  taxation  on  their  real  estate. 
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They  further  submit  that  the  tax  assessed  for  the  year  187^ 
is  illegal  is  this:  that  stocks,  bonds,  etc.,  of  the  value  of  mil- 
lions of  dollars  are  exempted  from  taxation,  not  in  the  exe^ 
cise  of  a  sound  discretion,  but  for  the  pur[K)se  of  discrimio^ 
ting  in  favor  of  personal  property  against  real  estate. 

They  further  submit  that  the  taxes  assessed  for  the  ye^^ 
1874  and  1875,  and  previous  years,  are  unconstitutional  s^^ 
void  in  this:  that  while  the  real  estate  of  complainant^  j^ 
taxed  from  one  and  three-fourths  to  two  and  one-*fourth  ^ 
cent,  per  annum,  real  estate  to  the  value  of  millions  of  c/o/. 
lars  is  unlawfully  exempted  from  taxation  of  any  character. 

This  last  position  is  sought  to  be  maintaine<l  by  a  history 
of  what  are  known  as  the  ^'ground  rent  lots/'  immateroi 
here  in  view  of  the  decision. 

Complainants  pray  that  an  account  may  be  taken  of  tlM 
amount  of  illegal  taxes  coerced,  exacted  and  received  from 
them  from  the  year  1870  to  the  filing  of  the  bill;  thatsucli 
illegal  collections  may  be  applied  to  the  payment  of  any  lejd 
taxes  now  assessed,  or  hereafler  to  be  assessed  against  coin* 
plainantj^  until  exhausted;  that  if  the  defendants  decliueto 
apply  the  same  in  that  way,  then  that  they  be  decreed  topf 
them  over  to  complainants;  that  the  defendants  be  enjoined 
from  further  iproceeding  with  the  aforesaid  tax  executions; 
that  said  defendants  be  enjoined  from  assessing  taxes  against 
complainants'  property,  unless  they  shall  assess  and  tax  the 
said  stock,  bonds,  capital,  furniture  and  ground  rent  lots  it 
the  same  rate  of  taxation.  They  also  pray  discovery  and  tM 
writ  of  subpoena.  , 

The  defendants  demurred  and  answered.  The  grounds  of 
demurrer  were  as  follows : 

1st.  Want  of  equity  in  the  bill  as  a  whole. 

2d.  Multifariousness. 

3d.  To  that  part  of  the  bill  which  sought  to  recover 
taxes  paid  for  1870-'l-2-'3,  for  want  of  equity. 

4th.  To  so  much  of  the  same  part  of  the  bill  as  related  to  ' 
payments  made  more  than  four  years  before  the  filing  of  d* 
bill. 


ATLANTA,  JANUARY  TERM,  1876.        461 

Wayne  et  aL  vs.  The  Mayor,  etc.,  of  Savannah. 

?he  answer,  under  the  defendants'  corporate  seal,  consistedi 
lubetance,  of  three  parts  : 

St.  Referring  to  the  organic  law  from  which  the  city  de- 
^  its  power  to  tax,  and  attaching  a  copy  of  the  ordinance 
1875,  it  insisted  that  the  ordinance  was  not  in  conflict 
h  the  constitutional  rule  of  uniformity  in  ad  valorem 
es  u|>on  property  taxed;  and  that  in  the  matter  of  exemp- 
ts the  discretion  exercised  was  in  accordance  with  the  law 
i  not  subject  to  the  control  of  the  judiciary. 
2d.  It  admitted  that  the  ordinance  for  1874  was  in  conflict 
h  the  constitutional  rule,  in  requiring  a  tax  of  two  and  a 
iTter  |)er  centum  for  real  property,  and  only  one-fourth  of 
;  per  centum  for  certain  other  kinds  of  property  ;  but  de- 
led that  the  executions  against  the  complainants  for  the 
les  fur  that  year  were  proceeding  oab||&r  the  amount  of 
^fourth  of  one  per  centum  of  the  value^^the  real  proper- 
of  the  complainants. 

M.  It  admitte<l  that  the  ordinances  for  1870- 1- 2-'3  had 
^n  in  conflict  with  the  constitutional  rule ;  but,  explaining 
5  history  of  the  system  of  taxation  in  the  city  as  above  set 
th,  insisted  that  all  the  taxes  collected  for  those  years  had 
sn  expended  as  fast  as  received  in  carrying  on  the  munici- 
1  government,  which  could  not  be  supported  Avithout  taxes 
9(mie  rate  and  upon  some  system,  and  that  it  would  be  op- 
essive  to  the  corporation  which  had  collected,  and  to  the 
ople  generally  who  had  paid  the  taxes  for  those  years  in 
•od  faith  for  that  purpose,  to  require  them  to  be  refunded 
^W;  and  that  all  such  taxes  paid  by  the  complainants  had 
«n  paid  by  them  voluntarily,  with  full  knowledge  or  oppor- 
Dity  to  know  the  law,  and  without  any  artifice  or  deception 
^  the  part  of  the  defendants  to  induce  them  to  pay,  and  that 
c  complainants  had  the  same  means  then  as  now  of  discov- 
Uig  the  alleged  illegality,  and  the  same  remedies  at  law  and 
equity. 

Upon  the  application  for  injunction  and  the  demurrer,  the 

gument  was  heard  upon  two  different  days  with  an  interval 

a  week.    On  the  second  day,  the  complainants  filed  an 
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unverified  amendment  to  their  bill,  in  which  they  made  two  ^ 
new  allegations— one  that  the  defendants  knew  oontinuoualj^ 
from  1870  that  the  tax  ordinances  were  ill^al;  the  otJier^ 
that  it  had  used  artifice  in  submitting  to  an  injunction  to 
strain  the  collection  of  a  tax,  and  inducing  the  persons  o 
taining  such  injunction  to  withhold  from  the  public  the 
of  such  submission. 

The  chancellor^  on  the  5th  of  February,  1876,  ordered  t:^"!;-^ 
the  demurrer  be  wholly  sustained,  and  the  injunction  wh^^^/y 
refused,  as  to  all  of  the  said  bill  except  that  part  which  i^mp 
for  the  writ  of  injunction  to  restrain  the  defendants  from  pio. 
ceeding  to  collect  the  taxes  assessed  on  the  real  estate  oftAe 
complainants  for  the  year  1874 ;  and  as  to  that  part  of  the  said 
bill  so  excepted,  it  is  ordered  that  the  writ  of  injiinctioo  (b 
issue  to  restrain  the  defendants  from  proceeding  to  collect  my 
more  of  the  taxe^required  for  the  real  property  of  the  oom- 
plainants  for  the  year  1874,  than  will  be  equal  to  one-foartk 
of  one  per  centum  of  the  assessed  value  of  the  property,  w^ 
that  the  <1emurrer  to  that  part  of  the  said  bill  be  sustained 
only  to  the  extent  thus  indicated. 

To  this  judgment  complainants  excepted. 

R.  R.  Richards,  for  plaintifis  in  error. 
William  S.  Basinqeb,  for  defendants. 
Bleckley,  Judge. 

This  case  was  brought  up  under  the  statute  which  provides 
for  the  expeditious  review  of  orders  granting  or  refusing  in- 
junction. The  decision  complained  of  was  made  whilst  tbs 
present  term  of  this  court  was  in  progress.  The  ultiou^ 
question  for  us,  on  this  writ  of  error,  is,  whether  the  jndg* 
abused  his  discretion  in  denying  a  more  comprehensive  is* 
junction  than  the  one  he  granted.  We  hold,  for  the  reiflOB* 
indicated  in  the  head-notes,  that  he  did  not.  Should  theoott-  'j 
plainants  think  proper  to  bring  their  bill  to  a  final  heari^ 
in  the  court  below^  it  may  then  be  necessary  to  go  deeper  infti 
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ne  or  all  of  the  grave  questions  which  underlie  their  attack 
on  the  revenue  system  of  the  city;  but  it  would  be  prema- 
re  to  do  so  now. 
Judgment  affirmed. 


ARDiN  &  Blakeman,  plaintiffs  in  error,  V8.  Alexander 
B.  Hanna,  defendant  in  error. 

lus  court  will  not  control  the  discretion  of  the  pMresiding  judge  in  granting  a 
new  trial  on  the  ground  that  the  verdict  is  decidedly  against  the  weight  of 
the  evidence,  especially  when  the  motion  is  fortified  by  many  affidavits  to 
newly  discovered  evidence,  although  that  evidence  be  somewhat  cumula- 
tive, and  though  some  of  it  tends  to  contradict  and  impeach  one  of  the 
piaintiffs  who  testified  in  the  case,  when  the  defendant  made  affidavit  that 
the  plaintiffs  surprised  him  by  denying  the  contract  set  up  in  his  equitable 
plea,  alleging  that  said  plaintiffs  had  often  admitted  its  truth  to  bim,  and  he 
H^as  not,  in  consequence  of  such  admission,  prepared  to  impeach  him  on 
Retrial. 

Pfew  trial.  Before  Judge  McCutchen.  Dade  Superior 
«rt.     September  Terra,  1875. 

sported  in  the  opinion. 

I^ABNEY  &  FoucHE;  R.  H.  Tatum,  for  plaintiffs  in  error. 

^«  D.  Graham;  J.  E.  Shumate;  John  G.  Hale,  for 
^ifendant. 

Jackson,  Judge. 

This  was  a  suit  brought  by  the  plaintiffs  against  the  de- 
fendant to  recover  $6,960  00.  The  declaration  contained  two 
XHiots— one  sets  out  the  items  of  the  account  for  building  a 
lotel  at  Sulphur  Springs,  DeKalb  county,  Alabama;  the 
titer  was  on  a  written  contract  which  specified  in  what  man- 
>r  tlie  work  should  be  done,  the  number  of  rooms,  halls, 
!.;  the  time  when  to  be  completed,  and  in  what  way  pay- 
0t  was  to  be  made^  particularly  that  it  was  to  be  made  in 
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part  in  a  tract  of  land  in  Dade  county,  Georgia,  at  the  pri^  , 
of  $5,000  00.     To  this  action  the  defendant  pleaded,  amom 
other  things,  an  equitable  plea  to  the  effect  that  plaiuti*  i 
could  not  carry  on  or  complete  the  work  on  the  hotel  for  t  ^3 
want  of  funds;  that  in  consequence  thereof,  at  their  spec  -- 
request,  he  indorsal  their  paper  for  some  $2,000  00  at  •^ 
City  National  Bank,  Chattanooga, Tennessee;  tiiat  these  d 
were  protected  for  non-payment,  and  are  still  unpaid;  th 
was  agreed  between   plaintiffs  and   himself   that  defen( 
should  retain  the  title  to  the  Dade  county  land  until  this        , 
per,  which  he  had  indorsed,  was  paid  by  the  plaintiffs,      ^^ 
he  saved   harmless    from  this  indorsement.      On   the  ^ria] 
plaintiffs  read  to  the  jury  the  written  contract-,  and  properf 
the  completion  of  the  work,  and  the  acceptance  of  the  hotel 
by  the  defendant;  and  though  the  building  was  not  comple- 
ted at  the  time  speciiieil  in  the  contract,  that  that  matter  tnu 
settled  by  the  rents  of  the  Dade  place  for  1874;  that  thej 
had  demanded  title  to  the  Dade  lands,  which  defendant  bad 
refused  to  make.     The  defendant  testified  to  the  parol  agree- 
ment, the  plaiutifiTs  denied  it;  and  there  was  other  evidence 
pi'o  and  con  in  relation  to  this  parol  agreement.    The  jury 
returned  a  verdict  of  $5,000  00  against  defendant,  with  a  stay 
of  the  execution  for  as  much  thereof  as  was  necessary  to  protect 
defendant  against  his  indorsement  of  plaintiffs' paper  at  the 
bank  at  Chattanooga  until  plaintiffs  should  pay  it.     Thed^ 
fendant  moveil  for  a  new  trial  on  the  grounds  that  the  verdic* 
was  against  the  law  and  the  weight  of  the  evidence,  and  on 
account  of  newly  discovered  evidence.     The  court  grant^nl  tli« 
new  trial,  an<l  the  plaintiffs  excepteil,  and   brought  the  case 
here,  and  assigned  for  error  the  grant  of  the  new  trial. 

This  court  has  repeatedly  ruled  that  it  will  interfere  with 
great  reluctance  in  the  grant  of  a  new  trial  by  the  court  w" 
low,  and  will  never  do  so  except  in  extreme  cases,  when  that 
court  has  grossly  abused  the  discretion  with  which  the  la^ 
invests  him  :  49  Gf'orgia  Reports^  120,  588,  and  many  othe^^ 
In  looking  over  this  voluminous  record  and  examining  the 
evidence,  we  cannot  say  that  the  court  below  has  abused  ha 
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ne  or  all  of  the  grave  questions  which  underlie  their  attack 
on  the  revenue  system  of  the  city;  but  it  would  be  prema- 
?e  to  do  so  now. 
Judgment  affirmed. 


^LBBiN  &  Blakeman,  plaintiffs  in  error,  vs.  Alexander 

B.  Hanna,  defendant  in  error. 

is  court  will  not  control  the  discretion  of  the  presiding  judge  in  granting  a 
new  trial  on  the  ground  that  the  verdict  is  decidedly  against  the  weight  of 
the  evidence,  especially  when  the  motion  is  fortified  by  many  affidavits  to 
newly  discovered  evidence,  although  that  evidence  be  somewhat  cumula- 
tive, and  though  some  of  it  tends  to  contradict  and  impeach  one  of  the 
pbuntifTs  who  testified  in  the  case,  when  the  defendant  made  affidavit  that 
the  plaintifis  surprised  him  by  denying  the  contract  «et  up  in  his  equitable 
plea,  alleging  that  said  plaintiffs  had  often  admitted  its  truth  to  bim,  and  he 
was  not,  in  consequence  of  such  admission,  prepared  to  impeach  him  on 
the  trial. 

New  trial.  Before  Judge  McCutchen.  Dade  Superior 
ourt.    September  Term,  1875. 

Beported  in  the  opinion. 

Dabney  &  FoucHE;  R.  H.  Tatum,  for  plaintiffs  in  error. 

E.D.  Graham;  J.  E.  Shumate;  John  G.  Hale,  for 
efendant. 

Jackson,  Judge. 

This  was  a  suit  brought  by  the  plaintiffs  against  the  de- 
Bndant  to  recover  $6,960  00.  The  declaration  contained  two 
QQQtB— one  sets  out  the  items  of  the  account  for  building  a 
H>tel  at  Sulphur  Springs,  DeKalb  county,  Alabama;  the 
idler  was  on  a  written  contract  which  specifiod  in  what  man- 
Nr  tlie  work  should  be  done,  the  number  of  rooms,  halls, 
ta;  the  time  when  to  be  completed,  and  in  what  way  pay- 
Mt  woa  to  be  made,  particularly  that  it  was  to  be  made  in 
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part  in  a  tract  of  land  in  Dade  county,  Georgia,  at  the  pr^i^ 
of  $5,000  00.     To  this  action  the  defendant  pleaded,  aroc^Do 
other  things,  an  e(j[iiitablc  plea  to  the  efTect  that  plaintiffi 
could  not  carry  on  or  complete  the  work  on  the  hotel  for  tie 
want  of  funds;  that  in  consequence  thereof,  at  their  spec/a/ 
request,  he  indorsed  their  paper  for  some  $2,000  00  at  the 
City  National  Bank,  Chattanooga,  Tennessee;  that  these  notes 
were  prott»sted  for  non-payment,  and  are  still  unpaid;  that  it 
was  agreed  between   plaintiffs  and   himself   that  defenflant 
should  retain  the  title  to  the  Dade  county  land  until  this  pa- 
per, which  he  had  indorsed,  was  paid  by  the  plaintiffs,  and 
he  saved   harmless    from  this  indorsement.      On  the  triali 
plaintiffs  read  to  the  jury  the  written  contract-^  and  proved 
the  completion  of  the  work,  and  the  acceptance  of  the  hotel 
by  the  defendant;  and  though  the  building  was  not  comple- 
ted at  the  time  specified  in  the  contract,  that  that  matter  was 
settled  by  the  rents  of  the  Dade  place  for  1874;  that  tlrfj 
had  dem:inded  title  to  the  D.ide  lands,  which  defendant  had 
refused  to  make.     Tlie  defendant  testified  to  the  parol  agree- 
ment, the  plaintiffs  denied  it;  and  there  was  other  evidence 
pro  an<l  con  in  relation  to  this  parol   agreement.     The  jury 
returned  a  verdict  of  $5,000  00  against  defendant,  with  a  stay 
of  the  execution  for  as  much  thereof  as  was  necessary  to  protect 
defendant  against  his  indorsement  of  plaintiffs' paper  at  tw 
bank  at  Chattanooga  until  plaintiffs  should  pay  it.    The  de- 
fendant moved  for  a  new  trial  on  the  grounds  that  the  verdict 
was  against  the  law  and  the  weight  of  the  evidence,  and  on 
account  of  newly  disc)vere<l  evitlence.     The  court  grantM  tl»e 
new  trial,  an<l  the  plaintiffs  excepted,  and   brought  the  case 
here,  and  assigned  for  error  the  grant  of  the  new  trial. 

This  court  has  repeatedly  ruled  that  it  will  interfere  with  , 
great  reluctance  in  the  grant  of  a  new  trial  by  the  court  be-  ; 
low,  and  will  never  do  so  except  in  extreme  cases,  when  that 
court  has  grossly  abused  the  discretion  with  which  the  1*^ 
invests  him  :  49  Georgia  RepoHSy  120,  588,  and  many  otheft 
In  looking  over  this  voluminous  record  and  examining  th 
evidence,  we  cannot  say  that  the  court  below  has  abused  bn 
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iretion,  or  that  this  is,  in  any  sense,  an  extreme  case.     On 
contrary,  we  think  that  the  weight  of  the  evidence,  as  the 
I  stood  on  the  iiearing  l)efore  the  jury,  was  with  the  de- 
lant  and  against  the  verdict;  but  if  there  was  any  doubt 
the  subject,  we  think  the  numerous  affidavits  to  the  point 
lewly  discovered  testimony  remove  that  doubt.     The  de- 
ition  of  the  cashier  of  the  bank  is  proof  positive  of  the 
bh  of  the  parol  agreement  alleged  in  the  equitable  plea  of 
defendant,  and  we  think  it  demonstrates  a  very  substan- 
1  fact  and  is  not  wholly  cumulative,  while  the  affidavits  of 
^eral  witnesses  swearing  to  the  fact  that  Hardin,  one  of  the 
lintifis,  said  to  them  that  the  parol  agreement  had  been 
ide,  justify  the  surprise  of  the  defendant  at  his  denial  of 
is  agreement  on  the  trial.     Looking  at  the  evidence  before 
e  jury,  in  connection  with  these  depositions  on  the  motion 
r  a  new  trial,  an  impartial  mind  is  forced  to  the  conclusion 
at  the  equitable  plea  of  the  dePendant  rests  on  truth  and 
lould  be  sustained.     The  argument  for  the  plaintiffs  before 
5  is  that  the  defendant  is  not  injure<l  by  the  verdict,  because 
lere  is  a  stay  of  execution  in  respect  to  the  amount  of  the 
otes  he  indorsed  for  plaintiffs  until  they  pay  those  notes; 
ut  it  mu!!>t  be  borne  in  mind  that  interest  is  accumulating 
^'ery  day  on  this  protested  paper,  that  the  inai)iHty  of  plain- 
'ft  to  pay  it  shows  their  preo^irious,  and  perhaps  insolvent, 
^uniary  condition,  and  defendant  may  lose  by  them  at  last 
^  tills  protested  paper.     It  must  be  remembered,  too,  that 
y  the  contract  payment  for  building  the  hotel  was  to  be  in 
•^6 Dade  county  land,  in, part,  and  that  land  was  to  be  taken 
•t  the  agreed  price  of  $5,000  00.     The  facts  show  that  this 
*nd  has  depreciated  in  value  and  is  not  now  worth  that  sum. 
^we  is  a  great  difference  between  paying  a  debt  in  property 
^  paying  it  in  money,  and  if  the  property  has  depreciated 
he  difference  is  still  greater.     It  (»annot  be  said  in  reply  that 
lefendant  refuse<l  to  make  title  to  this  land  to  plaintiffs  and 
herefore  has  nobody  to  blame  but  himself.     He  refused  to 
Bake  the  title  because  he  was  to  hold  it  as  collateral  security 
ntil  plaintifls  paid  the  notes  which  he  had  indorsed.     They 
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Lave  not  pai<l  those  notes  and  have  no  right  to  demand  titli 
to  the  land  until  they  do  so.  The  whole  equity  of  this  <»% 
depends  therefore  on  the  truth  or  falsity  of  defendant's  eqc^ 
table  plea :  if  false,  of  course  the  verdict  docs  not  hurt  bic^ 
but  if  true,  he  is  greatly  wronged  thereby.  The  testimc;;^ 
before  the  jury  tends  to  establish  its  truth,  the  newly  dis(^ 
ered  evidence  would  seem  to  put  it  beyond  cavil,  ancL 
therefore  agree  with  the  court  below  in  granting  him  anc^u^ 
trial  on  all  the  testimony.  No  permanent  harm  can  resal//^ 
the  plaintiiTs  if  their  case  be  grounded  on  the  truth ;  if  oot^ 
they  ought  to  &il. 
Judgment  affirmed. 


James  H.  Turner,  plaintiff  in  error,  vs.  Jesse  W.  Cab- 
roll,  defendant  in  error. 

When  a  judgment  refusing  a  new  trial  is  reversed  by  the  supreme  cooit,  the 
plaintiff  in  error,  as  soon  as  the  remittitur  is  returned  to  the  court  below,  tf 
entitled  to  a  judgment  for  costs  incurred  in  the  supreme  court:  Code, sec* 
tion  4290.  And  this  right  is  not  affected  by  instructions  contained  in  the 
judgment  of  reversal,  to  the  effect  that  a  new  trial  will  still  be  refused  if  thed^ 
fendant  in  error  will  consent  to  certain  terms,  although  he  does  consent  to 
the  prescribed  terms  at  the  time  the  remittitur  is  entered. 

Costs.  Judgments.  Practice  in  the  Supreme  Court  Be- 
fore Judge  Hall.  Rockdale  Superior  Court.  October  Tenflj 
1875. 

A  remittitur  from  the  supreme  court,  in  the  case  of  Cbmfi 
tw.  Turnery  reversing  the  judgment  of  tlie  court  below  refusiDj 
a  new  trial,  but  directing  that  such  new  trial  should  still  b6 
refused  if  the  defendant  in  error  complied  with  certain  oonfr 
tions,  was  made  the  judgment  of  the  superior  court  by  * 
order  reciting  that  the  defendant  in  error  had  accepted  tb 
terms  stated.  Counsel  for  plaintiif  in  error  in  that  case  moved 
for  judgment  for  costs  incurred  in  the  supreme  court  1^, 
motion  was  allowed  and  the  defendant  excepted. 
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A.  C.  McOalla,  by  Clark  &  Pace,  for  plaintiff  in  error. 
A.  C.  Perry,  for  defendant. 

BiiECKLEY,  Judge. 

On  writ  of  error,  this  court  reversed  a  judgment  refusing  a 
new  trial,  but  added  instructions  to  the  court  below  to  refuse 
the  new  trial  still,  if  the  defendant  in  error  would  consent  to 
certain  prescribed  terms.  When  the  remittitur  was  entered 
in  that  court  he  accepted  the  terms.  The  court,  nevertheless, 
permitted  the  plaintiff  in  error  to  take  judgment  for  the  costs 
iocurred  in  this  court. 

The  Code,  section  4290,  applies  to  all  judgments  of  re- 
versal.    In  this  case  there  vas  such  a  judgment  in  express 
ternas.    The  court  below  had  refused  a  new  trial  uncondi- 
tionally.    The  unconditional  refusal  was  reversed,  and  a  con- 
ditional refusal  substituted  by  instructions.     Acceptance  of 
the  prescribed  terms  did  not  change  the  reversal  into  an  af- 
firmance.    The   defendant  in  error  lost  his  case  here;   the 
judgment  rendered  in  his  favor  below  was  found  to  be  erron- 
eous, and  to  purge  it  of  error,  his  adversary  had  to  incur  the 
Wta  DOW  in  controversy.     He  was  entitled  to  get  them  back. 
Judgment  affirmed. 


Thomas  J.  Woolfolk,  plaintiff  in  error,  vs.  The  Macon 
I      AND  Augusta  Railroad  Company,  defendant  in  error. 

t.  Though  in  all  cases  where  stock  is  killed  by  a  railroad,  even  in  a  pasture 
^hich  encloses  the  road,  the  presumption  of  negligence  is  against  the  com- 
P'ny,  and  the  burden  is  upon  the  company  to  show  the  absence  of  negli- 
V^^  and  that  the  accident  was  unavoidable;  yet,  when  evidence  on 
^  subject  is  before  the'  jury,  and  the  law  has  been  correctly  given  in 
^^*^t  and  the  jury  has  found  for  the  company,  this  court  will  not  con- 
^1  the  discretion  of  the  judge  who  presided  in  the  court  below  in  refusing 
^  set  aside  the  verdict  and  grant  a  new  trial. 
Vol.  l^.  30. 
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2.  When  the  plaintiff  in  error  does  not  furnish  in  the  record  the  entire  el 
of  the  court  below,  this  court  will  presume  that  the  circuit  court  char —  ' 
correctly,  if  the  contrary  be  not  manifest  from  the  portions  of  the  ch^^^j^^ 
given  and  excepted  to, 

3.  A  request  to  charge  to  the  effect  "  that  the  failure  to  keep  the  right  of       ^ 
clear  of  bushes  is  negligence  on  the  part  of  the  road  and  its  cmplc^^^^ 
and  if  the  cow  was  killed  by  the  failure  to  see  her  on  account  of  the  bv^^^^ 
you  should  find  for  the  plaintiff,'*  was  properly  refused;  because  iC  sq^ 
charge  had  been  given,  it  would  have  taken  the  question  of  negl  i^enoe 
from  the  jury,  and  left  it  entirely  to  the  court;  "negligence  isaquestMi 
for  the  jury;  the  judge  has  no  right  to  determine  what  constitutes  im^. 
gence  :^*  J4  Georgia  Reports ,  j^o. 

Railroads.  Charge  of  Court.  Practice  in  the  Supreme 
Court.  Before  Judge  Bartlett.  Jones  Superior  Coort. 
October  Term,  1875. 

Reported  in  the  opinion. 

Hardeman  &  Johnson,  by  Walter  M.  jACK80K,fcf 
plaintiff  in  error.  ' 

Whittle  &  Gustin,  by  C.  L.  Bartlett,  for  defcnd- 
ant. 

Jackson,  Judge. 

This  was  an  appeal  from  the  justice's  court  to  the  siipenor 
court  of  the  county  of  Jones,  on  the  question  of  the  liability  rf 
the  railroad  company  for  killing  a  cow  belonging  to  thepW"* 
tiff. 

It  appears  from  the  record  that  the  plaintiff  had  four* 
five  hundred  acres  of  land  enclosed  by  fence,  lying  on  bow* 
sides  of  the  railroad ;  that  where  the  fence  crossed  the  vm 
cattle  gaps  were  constructed ;  that  this  land  was  used  asap>^ 
ture  at  the  time  the  cow  was  killed,  and  that  she  was  kill^ 
within  the  enclosed  pasture.  It  also  appeared  that  some  biishtf 
were  lefl  standing  within  the  right  of  way  of  the  oompaBft 
contrary  to  a  regulation  thereof,  and  it  was  attempted  tote 
j)roved  that  the  engineer  failed  to  see  the  cow  on  account  rf 
the  bushes.    It  was  also  in  evidence  that  a  public  ciosBiBg 
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I  on  the  road  outside  of  this  \ 
oe  thereof,  and  that  the  defendai 
whistle  and  chock  his  train  on  .  ^ 
L  that  the  cow  was  killed  some  sixty  feec  m. 
hin  the  enclosed  field  used  as  a  pasture. 
The  jury,  under  the  charge  of  the  court,  found  for  the  de- 
dant,  the  engineer  having  sworn  (hat  he  could  not  see  the 
7\  that  he  was  using  all  diligence;  that  the  killing  was 
(voidable;  that  he  could  not  have  seen  her  on  account  of 
!  fense,  even  if  the  bushes  had  been  out  of  the  way. 
The  plaintiff  moved  for  a  new  trial  on  the  ground  that  the 
Jirt  erre<l  in  refusing  to  charge  that  ''the  failure  to  keep  the 
;ht  of  way  clear  of  bushes  is  negligence  on  the  part  of  said 
ad  and  its  employees,  and  you  should  find  for  the  plaintiff, 
the  cow  was  killed  by  the  failure  to  see  her  on  account  of 
e  bushes ;"  and  on  the  further  ground  that  the  venlict  was 
|iDst  the  law  and  the  evidence.     The  court  refused  the  new 
ial,  and  this  is  the  error  assigned. 

We  think  that  the  court  pro|)erly  refuse<l  the  request.  It 
^uldhave  made  the  court  say  to  the  jury  what  was  negli- 
-nce,  and  would  have  commanded  the  jury,  tiiereupon,  to  find 
rthe  plaintiff.  The  question  of  negligence  is  for  the  jury, 
delusively  for  the  jury;  had  this  charge  been  given,  it  would 
^ve  been  taken  from  them  and  been  controlled  exclusively 
r  the  court.  This  court  has  often  held  that  this  question  of 
^ligence  is  for  the  jury  alone.  It  is  enough  to  refer  to  the 
^  of  Wright  vs.  the  Georgia  Railroad  and  Banking  Com" 
^y^  where  the  fact  proven  was  that  an  axle  of  the  car  was 
^  short  It  was  held  incompetent  for  the  court  to  tell  the 
^^t  even  that  that  fact  constituted  such  negligence  as  to  re- 
hire a  verdict  for  the  plaintiff:  34  Georgia  Reports^  330.  It 
"Oiild  have  been  improper,  therefore,  to  give  this  request  as 
Titteu. 

The  charge  of  the  court,  as  excepted  to,  submits  the  ques* 
Dnof  negligence  to  the  jury,  telling  them  that  the  burden 
on  the  railroad  company  to  show  its  absence  and  to  show 
at  the  accident  was  unavoidable.    Even  if  the  cow  had  not 
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^'^^killed  in  the  pasture,  crossing  the  road  as  the  end 
.^1<1  did,  we  think  that  this  gives  the  law  substantially  to 
jury.     Besides,  the  presumption  is  that  the  court  supplie(W    ^ 
omissions,  if  the  whole  charge  be  not  set  out  in  the  reeortk  ^  ^ 
as  to  show  affirmatively  that  the  court  erred  in  leaving     ^oi 
some  important  principle  of  law.     As  far  as  it  is  set  out^  the 
charge  and  refusal  to  charge  appear  to  us  correct ;  and  we  pn^ 
sume  that  the  court  charged  that  the  presumption  in  respect 
to  negligence  was  against  the  road,  and  that  the  jury  migii 
consider  all  the  facts  and  circumstances  in  respect  to  tbe  al- 
leged negligence  and  find  as  they  believed  the  truth  to  be. 
Assuming  that  the  law  was  so  given  to  the  jury,  we  have  of- 
ten ruled  that  this  court  will  not  control  the  discretion  of  tbe 
circuit  judge  in  refusing  to  grant  a  new  trial  when  there  is 
enough  testimony  to  sustain  the  verdict,  and  where  there  is  do 
error  in  the  charge. 

In  respect  to  the  complaint  about  the  application  of  the  (ye 
of  the  Macon  and  Augusta  Railroad  Company  vs,  V(wgh^ 
48  Georgia  Reports^  464,  to  this  case,  we  remark  that  it  does 
not  appear  that  the  motion  for  a  new  trial  was  based  thereon; 
but  if  it  had  been,  with  proper  qualifications,  we  think  tbe 
law  there  decided  is  applicable  to  this  case.  It  is  true  tbat 
in  that  case  there  was  no  evidence  at  all  of  negligence;  intbu 
there  is  some;  but  in  both  cases  the  animal  was  killed  in  a 
pasture  enclosed  on  both  sides  of  the  railroad;  and  as  we  have 
presumed  that  the  court  charged  correctly  when  the  contraiy 
does  not  appear,  and  as  the  jury  have  found  no  n^ligenceon 
the  part  of  the  company  in  this  case,  the  two  cases,  with  that 
finding,  are  exactly  alike.  We  must,  therefore,  affirm  the 
judgment. 

Judgment  affirmed. 
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Edmondson  vs.  Leach. 

aN  L.  Edmondson,  plaintiff  in  error,  vs.  Thomas  Leach, 

trustee,  defendant  in  error. 

Vji  estate  forfeited  by  breach  of  condition  subsequent,  is  not  revested  in 
le  grantor  until  after  entry  or  action  brought  by  him  or  his  heirs, 
iefore  such  entry  or  action,  the  land  is  not  subject  to  levy  and  sale  as  the 
rantor*s  property,  under  a  judgment  later  than  the  conveyance:  8  Black- 
ird,  138. 

n  a  claim  case,  the  plaintiff  did  not  show  the  property  subject, /r/ma  fa- 
t,  by  producing  a  deed  from  the  defendant,  dated  prior  to  the  judgment, 
>nveying  the  land  to  trustees  and  their  successors  forever,  "  in  trust  that 
ley  erect  and  build  a  house  or  place  of  worship  for  the  use  of  the  mem- 
ers  of  the  Methodist  Episcopal  Church,  South,  in  the  United  States  of 
jnerica,*'  and  by  proving  that  the  premises,  while  held  under  the  deed, 
ere  built  upon  and  occupied  as  a  mcthodist  camp-ground,  and  that,  prc- 
ious  to  the  levy,  and  five  years  previous  to  the  trial,  the  methodists  of  the 
3unty  concluded  to  discontinue  the  use,  removed  some  of  the  erections, 
:ft  the  land  vacant,  appointed  an  agent  to  sell  it,  who,  however  did  not 
;11  it,  and  that  it  has  remained  vacant  ever  since.  The  plaintiff's  case  was 
ot  made  out  although  the  claimant  was  not  one  of  the  trustees,  and  so  far 
s  appeared,  did  not  represent  the  church  or  the  church  members,  or  claim 
yt  their  benefit. 

Estates.  Condition.  Levy  and  sale.  Claim.  Before 
dge  McCuTCHEX.  Murray  Superior  Court.  August  Ad- 
irned  Term,  1876. 

Reported  in  the  opinion. 

Johnson  &  McCamy,  for  plaintiff  in  error. 

D.  A.  Walker,  by  brief,  for  defendant. 

Bleckley,  Judge. 

A  judgment  was  rendered  in  1859;  execution  founded 
ereon  was  levied  in  1875  upon  certain  lands,  as  the  proper- 
of  the  defendant.  A  claim  was  interposal  by  Leach,  as 
Mtee  for  Mrs.  Waterhouse. 

The  case  was  tried  at  August  term,  1875.  There  was  no 
Qveyance  shown  passing  title  into  the  defendant,  and  no 
Dof  submitted  going  to  the  fact  of  actual  possession  of  the 
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premises  by  him  at  any  time.    The  plaintiff  produced  in  ^^ 
dence  a  deed  made  by  the  defendant  in  1845,  for  the  iiomltjii^ 
consideration   of  $5  00,   conveying   the   premises  (fourtceo 
acres,  more  or  less,)  to  six  trustees  ''and  their  successor^  ia 
office  forever,  in  trust  that  they  erect  and  build  a  house  or 
place  of  worship  for  the  use  of  the  members  of  the  Methods 
Episcopal  Church,  South,  in  the  United  States  of  Americi.'' 
The  facts  indicated  in  the  third  head-note  to  this  opinioo,  is 
to  the  use  of  the  property  for  a  camp-ground,  its  subsequent 
disuse,  etc.,  were  also  proven  ;  and  there  the  plaintiff  rested. 
The  court  dismissed  the  levy,  not  deeming  sl  prima  facie  css^ 
made  for  the  jury  to  pass  upon. 

i.  We  do  not  find  it  necessary  to  rule  on  the  qaestioo 
whether,  on  the  facts  proven,  the  grantor  might  have  entered 
as  for  the  breach  of  a  condition  subsequent.  It  Is  enough 
that,  so  far  as  appears,  he  did  not  enter  nor  attempt  to  do  so, 
and,  if  he  be  dead,  that  his  heirs  have  not  so  done  or  it- 
tempted:  20  Georgia  Reports,  663. 

2.  It  would  be  altogether  illogical  to  hold  that  the  entry 
by  the  sheriff,  for  the  purpose  of  making  the  levy,  would  serve 
as  a  substitute  for  entry  by  the  grantor  or  his  heirs.  This 
would  be  to  say  that  there  was  no  estate  for  the  sheriff  to 
seize,  and  that  still,  by  setting  about  making  the  seizure,  the 
officer  might  bring  the  estate  into  existence.  As  well  conld 
we  put  fruit  on  a  tree  by  going  with  a  basket  to  gather  it. 
Besides,  the  method  of  levying  upon  land  in  this  state  is  not 
by  taking  possession,  but  by  writing  out  the  levy  on  the 

fi.fa.  and  giving  notice:  46  Georgia  Reports^  309;  50 /Wj 
418.     There  is  no  actual  entry  upon  the  land  by  the  officer. 

3.  Finally,  if  we  could  hold  that,  under  the  facts,  the 
grantor  was  reinstated  before  the  levy,  in  all  the  title  he  ever 
had,  it  would  still  leave  the  question  whether  he  ever  hadaojT 
title  whatever?  And  what  proof  is  there  that  he  everhw 
either  title  or  possession  ?  We  do  not  recognize  the  positioi 
that  in  a  claim  case  the  onvs  |is  changed  by  simply  showiof 
that  the  defendant  in  fi.  fa.  once  conveyed  the  land  levied 
upon,  and  that  the  conveyance  is  no  longer  operative.    Hi' 
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light  suffice  if  it  were  shown  that  theclaimanty  resisting  the 
ivy,  claimed  title  under  that  conveyance.     But  in  the  present 
ise  uo  such  &ct  appears.    Tlie  court  ruled  correctly  in  dis- 
liaBing  the  levy. 
Judgment  affirmed. 


▲CK80N  Cabter,  plaintiff  in  error,  vs.   The  State  of 

Georgia,  defendant  in  error. 

VHiere  a  qaestion  of  fact  is  submitted  to  the  judge  for  trial,  without  the  in- 
tervention of  a  jury,  his  decision  is  as  binding  on  the  parties  as  a  verdict, 
and  will  only  be  set  aside  under  the  same  rules  as  apply  to  the  vacating  of 
the  finding  of  a  jury. 

Where  a  jury  list  was  headed  "  A  list  of  names  of  jurors  in  the  jury  box  of 
'Ware  county,"  and  was  followed  by  **  Given  under  our  hands  and  seals," 
signed  by  the  commissioners,  ordinary  and  the  clerk  of  the  superior  court, 
the  law  was  substantially  complied  with,  notwithstanding  there  was  no  cer- 
tificate attached  that  the  list  contained  all  the  names  in  the  jury  box. 

Under  the  present  practice  of  trying  the  competency  of  jurors,  only  the 
statutory  questions  can  be  asked  in  the  first  instance.  After  the  juror  is 
pronounced /rm^y^^fV  competent,  then  evidence  maybe  introduced  show- 
ing his  incompetency.  After  the  introduction  of  such  testimony  it  is  with- 
in the  province  of  the  court  to  examine  the  juror  further. 

Separation  of  the  jury,  known  to  the  defendant  at  the  time,  but  not  brought 
to  the  attention  of  the  court  until  after  verdict,  is  no  ground  of  new  trial. 

VThere  the  qaestion  in  issue  is  whether  the  defendant  was  insane  at  the 
time  of  the  commission  of  an  alleged  offense,  it  is  incompetent  to  ask  a 
physician  whether  certain  domestic  troubles  constituted  a  sufficient  cause  to 
produce  insanity  in  the  defendant. 

•  VThere  a  question  propounded  by  the  prosecution  was  subsequently  with- 
drawn, the  refusal  of  the  court  to  allow  the  answer  to  be  recorded  was  not 
ciich  an  abuse  of  his  discretion  as  to  require  a  new  trial. 

•  Hearsay  evidence  is  inadmissible. 

-  Unless  the  presumption  of  sanity  is  overcome  by  a  preponderance  of  testi- 
mony, the  jury  would  not  be  authorized  to  acquit  on  ground  of  insanity. 
h  The  verdict  is  neither  contrary,  to  the  law  nor  to  the  evidence. 

Criminal  law.  New  trial.  Practice  in  the  Superior  CourU 
Jury.  Evidence.  Insanity.  Before  Judge  Haruis.  Ware 
Superior  Court,    September  term,  1874. 

Reported  in  the  decision. 
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M.  L.  Mershon  ;  Goodyear  &  Harris,  by  brief,  for 
plaintiff  iu  error. 

Simon  W.  Hitch,  solicitor  general;  Z.  D.  Habrisohj 
John  C.  Nichols,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  marder,  and 
on  his  trial  therefor  was  found  guilty.  A  motion  was  made 
for  a  new  trial  on  the  following  grounds,  which  was  ovtf- 
ruled  by  the  court,  and  the  defendant  excepted  : 

1st.  Because  the  court  erred  in  ruling  that  it  had  been 
proved  before  him,  upon  challenge  of  the  array  of  jurors  in 
said  case,  upon  first  and  second  grounds  taken,  that  the  com- 
missioners had  all  been  sworn  under  section  3910  of  the  Code 
of  Georgia,  when,  as  defendant  alleges,  the  testimony  of  Mr. 
Cason  showed  affirmatively  that  he  had  not  been  sworn. 

2d.  Because  the  court  erred  in  ruling  that  the  jury  list  was 
correctly  made  out  in  substantial  compliance  with  the  law, 
when,  as  defendant  alleges,  there  was  no  certificate  attached 
to  said  list  that  it  contained  all  the  names  in  the  jury  box. 

3d.  Because  the  court  erred  in  ruling  that  the  order  of  the 
judge  at  the  present  term  of  the  court,  for  completion  and  revi- 
sion  of  the  jury  bo?c,  by  making  a  list,  was  in  conformity  to 
the  substantial  requirements  of  the  statute  authorizing  the 
judge  to  order  a  revision. 

4th.  Because  the  court  overruled  the  following  question 
asked  of  J.  White  on  the  challenge  for  fevor:  "Haveyoo 
formed  a  fixed  opinion  as  to  the  sanity  or  insanity  of  the 
prisoner  at  the  bar,  and  do  you  still  entertain  that  opinion? 
as  to  all  the  jurors  subsequently  put  upon  prisoner,  theconit 
ruling  that  the  question  might  be  asked,  ''Have  you  formed 
a  fixed  opinion  for  or  against  the  prisoner,  and  do  you  stiU 
entertain  that  opinion  ?" 

5th.  Because  just  before  court  convened  after  dinner,  at  A^ 
noon  recess^  on  Monday,  October  4th,  1876,  five  of  the  j07 
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ere  found  np  stairs  in  charge  of  a  bailiff,  and  seven  were  be- 
•w  stairs,  separated  from  the  five  above  stairs,  at  the  time 
so  in  charge  of  a  bailiff*,  which  fact,  though  it  came  to  coun- 
1  for  defendant,  was  not  brought  to  the  knowledge  of  the 
»art,  testimony  having  been  already  taken  in  said  case. 

6th.  Because  when  Doctor  J.  J.  Harris  was  placed  on  the 
and  and  asked,  among  other  questions,  the  following: 
From  all  the  evidence  in  this  case  in  relation  to  the  deser- 
on  of  Carter's  children  by  his  wife,  and  her  prostitution,  do 
on  consider  it  a  sufficient  ^ause  for  insanity  in  Carter,  should 
ocb  insanity  exist?"  The  court  overruled  said  question  and 
rred  therein. 

7th.  Beciuse  James  M.  Mullis,  when  put  upon  the  stand 
1  rebuttal  of  the  testimony  of  the  defense,  was  asked  by 
lie  state  ''How  long  before  the  killing  of  Corbett  did  you  see 
im  (meaning  Carter)  last?"  His  answer  was,  *'I  had  not 
Ben  Carter  so  frequently  before  the  killing."  The  court  re- 
used to  allow  such  answer  to  go  on  the  record,  although  he 
lad  allowed  it  to  go  to  the  jury,  because  the  state  withdrew 
be  question  which  evoked  the  answer,  and  erred  therein. 

8th.  Because  when  J.  H.  Miller  was  sworn  by  the  de- 
snse  to  rebut  the  rebutting  evidence  of  the  state,  and  was  asked 
Were  you  a  notary  public  in  1874?"  and  was  answered 
'  yes,"  when  the  following  question  was  asked :  "  Did  you  re- 
'©ive  a  message  by  Jim  Corbett  purporting  to  come  from 
-^rbett,  deceased,  about  an  attachment  by  Carter  against  Cor- 
bett and  what  was  it?"  This  was  overruled  by  the  court, 
^Dsel  for  defense  stating  that  they  expected  to  prove  said 
Heasage  from  Corbett,  deceased^  to  be  that  Carter  was  crazy 
^d  to  pay  no  attention  to  him. 

9th.  Because  the  court  refused  to  charge  the  following  writ- 
^  request:  "That  if  the  jury,  after  examining  all  of  the 
'^idenoe  in  said  case,  are  not  satisfied  beyond  a  reasonable 
K>Qbt  of  the  sanity  of  the  prisoner  at  the  time  of  the  commis- 
H>n  of  the  homicide;  if  their  minds  are  wavering  or  doubt- 
'd  upon  this  point,  not  at  rest  as  to  his  sanity  or  insanity, 
^  prisoner  is  entitled  to  the  benefit  of  that  doubt^  and  the 
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jury  are  bound  to  acquit/^  But  did  chai^  that  if  there  fip^ 
a  preponderance  of  evidence  in  favor  of  insanity  the  jujy 
must  acquit. 

1.  It  appears  from  the  record  that  the  defendant  challenged 
the  array  of  jurors  put  upon  him  by  the  state,  on  the  ground 
that  the  commissioners  who  revised  the  jury  box  had  oot 
been  sworn  as  required  by  the  3910th  section  of  the  Cod^ 
and  that  the  jury  list  had  not  been  made  out  and  certified  by 
the  commissioners  as  required  by  law.  It  was  agreed  by  the 
counsel  for  defendant  and  the  state,  in  writing,  that  the  pre- 
siding judge  should  hear  evidence  and  pass  upon  the  fids 
and  the  law  in  relation  to  this  ground  of  challenge.  After 
hearing  the  evidence,  the  judge  found  that  the  commissionen 
were  sworn  according  to  law.  This  finding  of  the  judge  was 
binding  on  the  parties  and  the  defendant  had  no  legal  right 
to  complain  of  it. 

2.  It  appears  from  the  evidence  in  the  record  that  the  jnir 
list  was  headed  "A  list  of  names  of  jurors  in  the  jury  boxof 
Ware  county,"  and  after  all  the  names  appeared  the  follow- 
ing: "Given  under  our  hands  and  seals,"  giving  the  daywd 
date,  and  signed  by  the  commmissioners,  ordinary  and  clerk 
of  the  superior  court,  no  certificate  appearing  to  said  list  other 
than  the  above  statement.     The  court  orderetl  the  commit' 
signers  to  complete  the  jury  list  already  made,  and  to  file  the 
same  in  the  clerk's  oflice  as  the  jury  list  of  the  county.  The 
jury  list,  as  made  out  by  the  commissioners  in  the  first  itt" 
stance,  the  names  on  which  had  been  placed  in  the  jury  boXi 
was  a  substantial  compliance  with  the  law,  and  the  order  of 
the  court  to  make  it  more  complete  by  complying  with  the    . 
formal  requirements  of  the  statute,  did  no  harm  to  anybody*    j 
We  are  in  some  doubt  as  to  whether  there  was  any  juiy  ^    I 
made  out  by  the  commissioners  prior  to  the  order  of  the  co»rt 
directing  it  to  be  revised  and  certified,  from  the  ctmfused stitt"    j 
ment  in  the  record,  but  in  either  event  there  was  no  error ii  .j 
overruling  the  defendant's  challenge  to  the  array  of  the  joww 
put  upon  him  by  the  state.     The  jurors  were  drawn  fromtht 
box  in  which  the  same  were  placed  by  competent  legd  aa- 
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Dritjy  and  under  the  supervision  of  the  proper  officers  ap- 
inted  for  that  purpose. 

3.  There  was  no  error  in  overruling  the  question  asked  the 
"br  White:  ^' Have  you  formed  a  fixed  opinion  as  to  the 
niy  or  insanity  of  the  prisoner  at  the  bar,  and  do  you  still 
tertain  that  opinion  V^  Nisbet  vs.  The  State,  43  Georgia 
jforts,  238. 

4.  There  was  no  error  in  overruling  the  5th  ground  of  de- 
idant's  motion.  If  he  or  his  counsel  knew  that  the  jury 
d  separated  during  the  progress  of  the  trial,  it  was  his  duty 
have  called  the  attention  of  the  court  to  it  then,  and  not 
kve  remained  silent  and  taken  his  chance  for  an  acquittal, 
itil  after  the  verdict  was  rendered. 

6.  There  was  no  error  in  ruling  out  the  testimony  of  Dr. 
[arris,  as  set  forth  in  the  6th  ground  of  the  motion.  The 
iiestion  in  issue  on  trial  was  whether  the  defendant  was  in- 
ine  at  the  time  of  the  commission  of  the  alleged  offense,  and 
ot  what  would  be  a  sufficient  cause  to  produce  insanity. 

6.  There  was  no  error  in  overruling  the  7th  ground  of  the 
lotion.  The  refusal  of  the  court  to  allow  the  answer  of  the 
i^itness  to  be  recorded  was  a  matter  for  the  discretion  of  the 
ourt,  and  did  the  defendant  no  harm. 

7.  There  was  no  error  in  rejecting  the  evidence  of  Miller, 
*  set  forth  in  the  8th  ground  of  the  motion.  It  was  merely 
Wm^  evidence,  and  Jim  Corbitt  was  a  competent  witness 
to  prove  the  message  sent  by  him  from  the  deceased  to  the 
^^Tj  public,  if,  in  fact,  such  a  message  was  sent. 

8.  Tliere  was  no  error  in  the  charge  of  the  court,  and  re- 
^\  to  charge  as  requested,  as  set  forth  in  the  9th  ground  of 
^motion.  Inasmuch  as  the  law  presumes,  for  the  safety  of 
■wiety,  that  every  person  is  of  sound  mind  until  the  contrary 
appears,  therefore  that  presumption  should  be  rebutted  by  a 
pi^nderanoe  of  evidence  of  insanity  at  the  time  the  offense 
>  alleged  to  have  been  committed.  Unless  there  is  a  pre- 
ponderance of  evidence  in  favor  of  the  insanity  of  the  de- 
Midant,  the  jury  would  not  be  authorized  to  acquit  him  of 
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the  offense  with  which  he  is  charged  on  that  ground  of  his 
defense. 

9.  The  10th,  11th,  12th,  13th  and  14th  grounds  contained 
in  the  motion  will  all  be  considered  together,  the  substance  of 
which  is,  that  the  verdict  is  contrary  to  law  and  the  evideooei 
After  a  careful  review  of  the  evidence  contained  in  the  reoord 
we  are  of  the  opinion  that  there  is  a  preponderance  of  evi- 
dence in  favor  of  the  verdict,  and  that  being  so,  the  verdict 
is  not  contrary  to  law,  but  in  accordance  therewith,  and  as  the 
presiding  judge  was  satisfied  with  the  finding  of  the  jury,  we 
will  not  interfere  with  the  exercise  of  his  discretion  iu  ove^ 
ruling  the  defendant's  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


J.  W.  &  C.  A.  McIntire,  plaintiffs  in  error,  w.  Lobeoto 

D.  Tyson,  defendant  in  error. 

1.  This  court  will  not  control  the  discretion  of  the  presiding  judge  in  grantiBg 
a  new  trial  on  the  ground  that  the  verdict  is  against  the  weight  of  theew- 
dence,  unless  it  appears  clearly  from  the  record  that  the  verdict  is  rigltfi 
and  the  discretion  of  the  judge  has  been  abused.  Ordinarily,  no  greathtf> 
can  be  done  by  trying  the  case  over  again. 

2.  The  motion  for  a  new  trial  should  be  made  at  the  term  when  the  verditl  b  i 
rendered  except  in  extraordinary  cases,  but  the  rule  nisi  need  not  th«»K 
granted ;  if  granted  at  a  subsequent  term,  or  about  to  be  granted,  and  sff* 
vice  of  it  be  waived,  it  is  enough  to  hold  the  case  in  court,  and  ihemoW* 
should  not  be  dismissed,  it  having  been  regularly  continued  from  term » 
term. 

New  trial.     Practice  in  the  Superior  Court.    Before  Jnd? 
Chisholm.     City  Court  of  Savannah.  July  Term,  1875. 

Reported  iu  the  opinion. 

Meldrim  &  Adams,  by  brief,  for  plaintifi  in  error 

J,  R.  Saussy,  by  brief,  for  defendant. 
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.CKSONy  Judge. 

In  this  case  the  city  court  granted  a  new  trial.  We  will 
ontrol  its  discretion  in  granting  it  on  the  ground  that 
^idence  is  decidedly  against  the  verdict.  No  great  harm 
le  done.  Besides^  we  think  the  verdict  is  against  the 
it  of  the  evidence,  though  perhaps  the  verdict  could  be 
ined. 

A  motion  was  made  to  dismiss  the  motion  for  a  new  trial 
ise  no  rule  nisi  had  been  granted.  The  plaintiffs  in  error, 
the  lost  papers  had  been  established,  waived  service  of 
ule  nisi.  The  object  of  the  rule  nisi  was  to  bring  them 
•e  the  court.  After  they  came  in,  having  waived  service 
e  rule  nm,  it  is  too  late  to  object  and  move  to  dismiss 
ise  it  had  not  been  granted  sooner.  The  statute  does  not 
ire  the  rule  nisi  to  be  granted  and  served  at  the  first 
.  The  motion  was  then  regularly  made  and  the  brief  of 
ence  approved.  And  after  the  parties  had  waived  service, 
the  cause  had  been  continued  for  their  absence,  it  was  too 
for  their  motion.  The  rule  nisi  could  then  have  been 
ted  at  the  discretion  of  the  court,  and  served,  and  it  would 
J  been  done,  doubtless,  but  for  his  waiver. 
Reaffirm  the  judgment. 


Mathews,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

newly  discovered  evidence  in  this  case  suggests  such  a  doubt  as  to 
'cther  the  prisoner*s  offense  may  not  be  voluntary  manslaughter  instead 
niurder ;  that,  although  not  fully  convinced  that  he  is  entitled  to  a  new 
^I>  under  the  strict  rules  of  law,  this  court,  in  the  exercise  of  the  dis- 
^Jon  confided  to  it  by  statute,  directs  a  new  trial,  in  order  that  the  pris- 
^  may  have  his  case  examined  in  the  light  of  all  the  evidence,  by  a 
y»  whose  province  it  will  be  to  look  at  the  facts  themselves,  and  not  suf- 
the  doubt  above  indicated  to  influence  their  finding,  unless  a  like  doubt 
^1  arise  in  their  own  minds  by  reason  of  the  evidence  which  shaU  come 
fore  them,  nor  unless  it  shall  moreover  seem  to  them  to  be  a  reasonable 
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Criminal  law.     New  trial.     Before  Judge  BrcE.    Oooneeb 
Superior  Court.     November  Term,  1875. 

Report  unnecessary. 

Cobb,  Erwin  &  Cobb  ;  S.  P.  Thurmond  ;  J.  R.  Lylk  ; 
P.  G.  Thompson,  for  plaintiff  in  error. 

Emory  Speer,  solicitor  general,  for  the  state. 

Bleckley,  Judge. 

There  is  no  error  in  the  record,  except  as  to  the  newly  dis- 
covered evidence.  In  respect  to  that,  while  we  are  not  en- 
tirely convinced,  we  deem  it  best  to  treat  the  case  as  specnl 
and  peculiar,  and  give  it  the  direction  indicated  in  the  bod- 
note.  Human  life  being  involved,  we  do  not  feel  quite  w«^ 
ranted  in  denying  a  new  trial  on  the  state  of  facts. 

Judgment  reversed. 


John  D.  Gray,  plain (iif  in  error,  vb.  Augustus  B.  Cui^ 

BERSON  ei  al.y  defendants  in  error. 

(Blbcklby,  Judge,  having  b«en  of  counsel,  did  not  preside  in  this  case.) 

A  decree  was  rendered  requiring  the  defendant  to  deliver  to  plaintiff  thirte^ 
shares  of  stock  in  a  mill  company,  which  were  included  in  a  certificate  W 
fifty  shares  of  original  stock,  the  defendant  to  retain  the  other  thirty-se^ 
shares.  Defendant's  attorney,  having  obtained  possession  of  said  slocs» 
applied  to  the  mill  company  to  issue  certificates  in  accordance  with  swi 
judgment.  The  company  issued  to  defendant  new  stock  to  the  value » 
thirty-seven  shares  of  the  original  stock,  but  declined  to  issue  to  plaintiff* 
new  stock  the  equivalent  of  the  thirteen  shares  of  original  stock,  upon  tw 
ground  that  plaintiff  had,  pending  the  litigation  and  before  decree,  *" 
tained  from  it  all  of  the  extra  new  stock  to  which  such  fifty  shares  wa* 
entitled.  On  the  aforesaid  facts,  the  court  did  not  err  in  discharging  a  w^ 
against  the  attorney  requiring  him  to  show  cause  why  said  stock  should W* 
be  delivered  in  accordance  with  the  decree. 

Attachment.     Attorneys.     Decree.     Before  Judge  Ho^ 
KINS.    Fulton  Superior  Court.    April  Term,  1875. 
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Beport  unnecessarj. 

Juuus  L.  Brown  ;  Hillyer  &  Brother,  for  plaintiff 
error. 

A.  B.  CuLBERSONy  for  defendants. 

Warner^  Chief  Justice. 

This  was  a  rule  against  the  defendant,  as  an  attorney  at 
w,  at  the  instance  of  the  plaintiff  in  an  attachment  suit,  to 
low  cause  why  he  should  not  perform  a  decree  that  had  been 
ndered  against  his  client  upon  an  equitable  plea  filed  in  the 
se,  requiring  the  latter  to  deliver  to  the  plaintiff  thirteen 
ares  of  stock  in  the  Scoiield  Boiling  Mill  Company  which 
ire  included  in  a  certificate  for  fifty  shares  of  original  stock, 
d  thirty-seven  shares  of  new  stock  of  the  company.  The 
urt,  after  considering  the  respondent's  answer  to  the  rule, 
scharged  the  same;  whereupon  the  plaintiff  excepted. 
On  the  statement  of  facts  disclosed  in  the  record  we  will 
^t  interfere  to  control  the  discretion  of  the  court  in  discharg- 
^g  the  rule  against  the  attorney  of  the  defendant  who  ap- 
^rs  to  have  acted  in  good  faith.  Besides,  it  is  a  novel  and 
ather  extraordinary  proceeding  in  our  courts  to  require  au 
ttorney,  by  rule,  to  perform  a  decree  made  against  his  client. 
Let  the  judgment  of  the  court  below  be  affirmed. 


SEWARD  Power  et  al.,  plaintiffs  in  error,  vs.  The  Savan- 
nah, Skidaway  and  Seaboard  Railroad  Company, 
defendant  in  error. 

When  a  motion  for  a  new  trial  is  made  at  the  proper  term  of  the  court, 
bnt  no  rule  nisi  is  granted,  and  no  brief  of  the  evidence  approved  by  the 
presiding  judge,  and  the  case  comes  on  to  be  heard  before  the  succeeding 
judge,  and  no  motion  is  made  to  dismiss  preliminary  to  the  argument  on 
tbe  merits,  and  the  motion  to  dismiss  is  mainly  insisted  on  after  the  judge 
has  announced  his  decision  to  grant  the  new  trial,  and  the  judge  aUows  the 
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objecting  party  to  amend  the  brief  of  evidence  to  suit  himself,  and  he  doa 
so  amend  it,  and  the  rule  nisi  is  waived,  this  court  will  not  control  the  dis* 
cretion  of  the  circuit  court  in  such  a  case  in  hearing  the  motion  and  reliis* 
ing  to  dismiss  it  at  such  a  stage  of  the  proceedings. 

2.  When  a  party  dies  i)ending  suit,  and  a  new  party,  not  the  legal  repftsen- 
tative  of  deceased,  is  made  a  party  in  his  stead  by  consent,  on  the  expres 
condition,  entered  of  record,  that  the  other  party  shall  lose  no  right  there- 
by, the  sayings  of  the  original  party,  now  dead,  in  regard  to  the  valneof 
the  right  of  way,  and  the  written  evidence  of  his  grant  of  the  right  of  way 
to  the  adverse  party,  are  admissible,  though  deceased  had  made  a  deed 
to  the  land  in  trust  for  his  wife  and  children  l^efore  he  commenced  suit  for 
the  right  of  way,  the  issue  being  the  value  of  the  right  of  way  and  daai* 
ages  therefor. 

3.  A  motion  for  a  new  trial  is  amendable. 

New  trial.  Practice  in  the  Superior  Court  Evidace. 
Amendment.  Before  Judge  Tompkins.  Chatham  Superior 
Court.     May  Term,  1876. 

Reported  in  the  opinion. 

Hartridge  &  Chisholm,  for  plaintiffs  in  error. 

I 

T.  M.  Norwood;  G.  A.  Mercer,  by  R.  R.  Richabd6i 
for  defendant. 

Jackson,  Judge. 

On  the  ap()eal  from  arbitrators  to  assess  damages  for  rigfct 
of  way  over  plaintiffs'  land,  the  jury  found  $1,000  00  for 
plaintiffs.  Notice  was  given  of  a  motion  for  a  new  trial;  tta 
motion  was  made;  no  supersedeas  was  obtained;  no  brief  rf 
the  testimony  was  approved  by  the  court.  Judge  Schley,  wko 
tried  the  case,  passed  out  of  oiBce,  and  the  motion  for  a  net 
trial  came  before  the  present  judge  of  the  Eastern  Circait> 
Judge  Tompkins,  who  granted  the  new  trial,  and  error  is  H- 
signed  thereon. 

1.  The  first  error  assigned  is  that  the  judge  erred  in  hearing 
the  motion  for  a  new  trial   under  the  fiicts.     The  rule  fH 
was  waived,  and  the  court  permitted  the  counsel  for  plainlif - 
to  amend  the  brief  of  the  evidence.     We  cannot  see  hour  hi- 
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}  injured.  The  2l8t  rule  of  the  superior  court  provides 
a  case  where  the  presiding  judge  has  gone  out  of  office 
hout  approving  the  brief  (Code,  page  950)  by  providing 
t  in  such  a  case  ''the  successor  shall  hear  and  determine 
motion  from  the  best  evidence  at  liis  command.'^  Judge 
mpUins  did  this  in  this  case.  Indeed,  he  seems  to  have 
'en  the  defendant  in  error  a  carte  blanche  to  fix  the  evi- 
ace  to  suit  himself,  and  states  in  his  certificate  that  no  motion 
is  made  to  dismiss  the  rule  before  argument,  but  only  during 
gamcnt,  and  principally  af^er  he  had  announced  that  a  new 
lal  would  be  granted.  IJnder  these  facts,  we  will  not  control 
e  discretion  of  the  court  below  in  hearing,  and  in  refusing  to 
smiss,  the  motion  for  a  new  trial.  See  Pope  vs.  ToombSy  20 
torgia  Reports,  768;  also  30  Ibid.,  249;  53  Ibid.,  178. 
or  will  we  control  his  discretion  in  granting  the  new  trial, 
is  true  that  the  judge  who  granted  the  motion  did  not  pre- 
3e,  and  therefore  we  pass  by  the  consideration  of  his  ruling 
i  the  weight  of  the  evidence,  if,  indeed,  the  grant  of  the  mo- 
on was  predicated  on  that  ground.  We  confess,  however, 
»at  to  us  the  weight  of  the  evidence  seems  against  the  ver- 
'ct;  but  we  put  our  affirmance  of  the  judgment  granting 
kenew  trial  upon  what  we  consider  plain  errors  in  the  court 
ying  the  case. 

2.  The  action  was  brought  in  the  name  of  George  and  Ed- 
"•id  Power.  George  died,  and  Edward,  as  trustee,  was  made 
*rty  by  consent,  on  the  agreement  in  writing,  that  no  rights 
f  the  defendant  were  to  be  prejudiced  thereby.  The  defend- 
i^t  offered  to  prove  that  George  had  given  the  right  of  way 
> defendant,  in  view  of  the  incrca<3ed  value  of  his  land,  and 
feed  in  evidence  a  writing  to  that  effect.  The  court  re- 
•ctod  it  Defendant  offered  to  show  the  estimate  that  George 
id  pat  on  the  value  of  the  land  during  his  life.  The  court 
jected  it.  If  George  Power  had  remained  a  party,  or  his 
Iministrator  or  legal  representative  had  been  made  one,  this 
Jdeoce  would  have  been  admissible.  Well,  when  the  defend- 
I stipulated  that  if  he  consented  that  Edward  Power,  trus- 

1^  be  made  a  party^  he  should  lose  no  right,  he  must  not  be 
Vol.  lvi.  31. 
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made  to  lose  his  right  to  prove  the  sayings  of  Greoi*ge  Power 
as  to  the  value  of  the  land^  nor  must  he  lose  the  right  to 
show  the  written  agreement  of  George  to  give  the  right  of  way. 

3.  The  motion  for  a  new  trial  was  amendable,  and  thecoait 
properly  allowed  it:  Code,  section  3503. 

We  aiBrm  the  judgment  granting  the  new  trial. 


Belle  Virgin  d  al.,  plaintifis  in  error,  w.  John  T.  Wi50- 
FIELD,  administrator,  defendant  in  error. 

1.  Where,  upon  a  bill  filed  by  the  children  of  cestui  yw^ /rr*f/j  against  the  ad- 
ministrator of  the  purchaser  of  property  sold  by  the  trustee,  to  recoTcr  the 
same,  the  defense  is  title  by  prescription,  the  trustee  is  an  incompetent  wit- 
ness to  prove  what  passed  between  him  and  the  purchaser  at  the  time  <i  , 
the  execution  of  the  deed  relied  on  as  color  of  title,  in  order  to  show  that 
such  instrument  originated  in  fraud ;  Warner,  Chief  Justice. 

2.  The  verdict  was  neither  contrary  to  the  law  nor  the  evidence. 

New  trial.     Witness.     Before  Judge  Pottle.    WilkeSo* 
perior  Court.     November  Term,  1876. 

This  is  the  third  time  this  case  has  been  before  this  court. 
See  51  Georgia  Beporia,  139;  54  /iic?.,  451. 

Report  unnecessary. 

\V.  M.  &  M.  P.  Reese  ;  Vason  &  Davis  ;  John  C 
Reed,  for  plaintiffs  in  error. 

R.  Toombs,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de* 
fendant  to  recover  certain  described  property,  including  tj 
house  and  lot  in  the  town  of  Washington,  Wilkes  coan^t. 
On  the  14th  of  October,  1863,  Weems,  who  was  in 
sion  of  the  house  and  lot,  acting  as  trustee  for  his  wife» 
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conveyed  the  same  to  Wylie  for  the  sum  of  $17,500  00, 
ling  the  deed  as  trustee.  The  comphiinants  are  the  chil- 
li of  Weems  and  wife,  and  claim  the  property  sued  for 
ler  a  trust  d^ed  executed  by  Weems  and  wife  to  Wingfield 
r  31.  For  :•  more  detailed  statement  of  the  facts  of  the 
J,  see  Wingfield  vs.  Virgin  et  al.,  51  Gecyrgia  Repoiis,  139, 
is  is  the  third  time  this  case  has  been  before  tiiis  court.  It 
i  first  brought  here  by  the  defendant,  Wingfield,  and  this 
rt  reversed  the  judgment  of  the  court  below  and  granted 
lew  trial,  holding  that  Wylie,  the  defendant's  intestate, 
1  a  good  prescriptive  title  under  the  statute  to  the  house 
1  lot  as  against  the  complainants.  When  the  case  went 
k  to  the  court  below  the  complainants  amended  their  bill, 
I  alleged  that  the  deed  under  which  Wylie  went  into  pos- 
}ion  as  color  of  title,  made  by  Weems  to  him,  was  procured 
fraud,  and  sought  to  prove  the  fraud  by  Weems.  The 
rt  l)elow  held  that  Weems  was  an  incompetent  witness 
I  dismissed  the  case.  The  complainants  sued  out  their 
t  of  error  and  brought  the  case  here  for  review.  This 
rt  reversed  the  judgment  of  the  court  below,  holding  that 
enc^  was  a  competent  witness,  and  that  the  question 
Jtlier  the  deed  from  Weems  to  Wylie  originated  in  fraud 
s  to  defeat  his  prescriptive  title,  was  a  pr()i>er  question  to 
submitted  to  a  jury  under  the  allegations  in  the  coraplain- 
i'  amended  bill.    On  the  last  trial  of  the  case,  on  the  ques- 

of  fraud,  the  jury,  under  the  charge  of  the  court,  found 
irdict  in  favor  of  the  defendant.  A  motion  was  made  for 
*w  trial  on  the  several  grounds  set  forth  therein,  which 

overrule<l  by  the  court,  and  the  complainants  excepted. 
.  The  only  witness  who  testified  that  Wylie  knew  that  his 
«ssion  of  the  house  and  lot  originated  in  fraud,  under  his 
I  from  Weems,  was  Weems  himself,  one  of  the  parties  to 

contract.     All  the  other  witnesses  testify  to  what  Wylie 

aod  did  afterwards,  when  the  validity  of  his  title  to  the 
se  and  lot  had  become  a  matter  of  discussion  amongst  his 
hbors.  Although  I  concurred  in  the  judgment  of  the 
t,  holding  that  Weems  was  a  competent  witness  on  the 
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trial  of  the  case  of  the  complainants  against  the  defendant,  be 
not  being  a  party  to  that  suit  then  on  trial,  it  does  not  neces- 
sarily follow  that  because  a  witness  is  competent  to  prove  gen- 
eral facts  within  his  knowle<lge,  that  he  is  competent  to  prove 
certain  special  facts,  under  the  provisions  of  the  evidence  act 
of  1866;  and  if  the  testimony  of  Weems  as  to  what  be  said 
to  Wylie,  and  wliat  Wylie  said  to  him  at  the  time  of  the 
execution  of  the  deed  by  him  to  Wylie,  going  to  show  that 
it  was  a  fraudulent  contract,  had  been  objected  to  on  the  ground 
that  Wylie,  the  otiier  party  to  that  contract,  was  dead,  the 
objection,  in  my  judgment,  sliould  have  been  sustained,  al- 
though he  might  have  been  a  competent  witness  to  testify  as 
to  otiier  facts  in  the  case  independently  of  what  was  said  and 
done  between  himself  and  the  dead  man,  Wylie,  at  the  time 
of  the  execution  of  the  deed  by  himself  to  Wylie. 

2.  The  testimony  of  Weems,  however,  was  admitted  in  re- 
lation to  what  was  said  by  him  to  Wylie,  and  by  Wjlieto 
him,  at  the  time  he  sold  the  house  and  lot  and  executed  the 
deed  to  Wylie  therefor,  without  objection,  and  the  jury  found 
for  the  defendant  with  that  evidence  before  them.  Theqoes- 
tion  was  not  whether  Wylie  could  be  charged  as  a  trustee  lo 
view  of  the  principles  recognized  by  courts  of  equity,  if  the 
suit  had  been  instituted  within  seven  years ;  but  the  question 
was,  whether  Wylie  had  a  good  prescriptive  title  to  tbehoose 
and  lot,  under  the  law  and  facts  of  the  case  ?  According  to  the 
previous  ruling  of  this  court  in  this  same  case,  (  H^ng/feH  «* 
Virgin  et  al.,  51  Georgin  Reports^  139,)  Wylie  had  a  good 
prescriptive  title  to  the  house  and  lot  under  the  law,  anlessit 
could  be  shown  that  his  prescriptive  title  originated  infra^ 
The  fact  that  it  appears  from  the  evidence  in  the  record  that 
Wylie  paid  a  fair  and  full  consideration  for  the  property  te 
Weems,  when  he  purchased  it  from  him  and  took  his  derf 
therefor,  and  went  into  possession  under  that  deed,  isstropt, 
presumptive  evidence,  at  least,  that  it  was  a  bona  fide  fuidif^i 
of  the  property  on  the  part  of  Wylie.  To  rebut  that  p*] 
sumption,  and  to  show  that  Wylie's  prescriptive  title  wl 
he  claims,  under  the  law^  originated  in  fraud^  the  testifflooy 
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Weems  is  mainly  relied  on.  In  view  of  his  testimony,  taken 
in  this  case  on  a  former  trial,  and  his  testimony  on  the  last 
trial,  as  the  same  appears  in  the  recdrd,  it  is  quite  probable 
that  the  jury  did  not  give  much  credit  to  it,  and  that  was  ex- 
dusively  a  question  for  their  consideration.  The  charge  of 
the  court  in  relation  to  the  main  controlling  points  m  the  case| 
was  substantially  correct,  and  although  there  may  have  been 
some  errors  in  it,  still  the  verdict  was  right  under  the  law  and 
bets  of  the  case,  and  we  will  not  disturb  it. 

Let  the  judgment  of  the  court  below  be  affirmed. 


John  Lee,  plaintiff  in  error,  vs.  The  State  of  Qeorgia, 

defendant  in  error. 

An  mdictm Alt  for  burglary,  which  alleged  that  the  defendant  *'  did  break  and 
enter  the  Savannah  theatre,  the  property  of  one  Thomas  Arkwright  and  his 
place  of  business,  with  intent  to  commit  a  larceny,*'  without  any  allegation 
that  Taluable  goods,  wares,  produce,  or  any  other  article  of  value  was  con- 
tained or  stored  therein,  or  stolen  therefrom,  is  bad,  and  judgment  thereon 
should  be  arrested. 

Criminal   law.     Burglary.     Before    Judge    Tompkins. 
Chatham  Superior  Court     February  Term,  1876. 

Reported  in  the  opinion. 

F,  G.  DuBiONON ;  J.  V.  Ryals,  by  brief,  for  plaintiff  in 
Mor. 

A.  R.  Lamab,  solicitor  general,  by  W.  6.  Charlton,  for 
the  state. 

jACKBONy  Judge. 

In  this  case  the  defendant  was  indicted  and  found  guilty, 
tod  moved  to  arrest  the  judgment  on  the  ground  that  the  bill 
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of  indictment  did  not  allege  that  the  Savannah  tbeitre,tlie 
place  he  was  charged  with  breaking  into,  was  a  place  where 
valuable  goods^  wares,  produce,  or  any  other  article  of  valae, 
was  contained  or  stored.  The  indictment  alleged  that  the 
theatre  was  the  property  of  Thomas  Arkwright  and  his  place 
of  business,  and  was  broken  into  and  entered  with  intent  to 
commit  a  larceny.  We  all  think  it  insufficient  Whether 
any  article  of  value  was  in  that  theatre  or  not  we  do  not 
know.  If  the  indictment  had  alleged  that,  after  entering, 
the  defendant  stole  therefrom  anything  of  value,  it  would 
have  been  sufficient,  in  my  judgment,  for  it  would  then  have 
showed  it  contiiined  that  thing  of  value.  A  theatre  major 
may  not  have  things  of  value  stored  or  contained  in  it;  if  it 
has,  burglary  can  be  committed  therein ;  if  it  has  not,  bu^ 
glary  cannot  be  committed  in  it.  The  word  theatre  does  not, 
ex  vi  termini,  import  that  it  is  a  place  where  valuable  goods 
are  stored,  as  I  thought  in  my  dissenting  opinion  in  the  mill- 
house  c;ase,  decided  at  this  term,  that  a  mill-house,  espedallj 
if  corn  was  alleged  to  have  been  stolen  from  it,  did;  the 
word  theatre  does  not  import  necessarily  anything  but  the 
stage  on  which  the  actors  play  and  the  room  in  which  the 
acting  is  done  and  seen;  and  as  there  is  no  allegation  that 
anything  valuable  was  in  this  theatre  or  stolen  from  it,  as  id 
the  case  referred  to,  (there  was  an  allegation  that  corn  wtf 
stolen  from  tiie  mill-house,)  I  concur  with  my  brethren  in  the 
cose,  and  we  all  think  the  indictment  bad,  and  that  the  jo<lg' 
mcnt  should  be  arrested,  and  it  is  so  ruled. 
Judgment  reversed. 


J.  M.  &  J.  C.  Alexander,  plaintiflfe  in  error,  w.  The  Stat« 

OF  Georgia,  defendant  in  error. 

(Blxcklby,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

1.  The  disability  of  the  plaintff  to  sue  should  be  set  up  at  the  fint  teni>* 
before  pleading  to  the  merits. 
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'  governor  has  authority  to  institute  suit  for  the  recovery  of  money  of 
;h  the  state  has  been  defrauded,  under  the  general  power  granted  to 
of  supervising  the  proj)erty  of  the  state. 

ere  a  declaration  in  favor  of  the  state  is  signed  by  attorneys,  the  legal 
imption,  upon  demurrer,  is  that  they  had  the  authority  of  the  governor 
stitute  the  suit. 

lUgh  the  bill  of  particulars  charged  the  defendants  with  gross  amounts, 
Qo  objection  having  been  made  thereto,  it  was  competent  to  prove  the 
>as  items  composing  the  same. 

ere  a  recovery  is  sought  from  a  firm  on  account  of  various  frauds  per- 
iled by  one  of  the  partners  in  the  firm  name,  and  one  of  the  transac- 
in  which  such  partner  fraudulently  obtained  a  large  sum  of  money 
the  plaintiff,  was  conducted  in  his  own  name,  yet  was  so  interwoven 
other  frauds  ]>ei)etrated  in  the  firm  name  as  to  render  its  explanation 
ssary  to  the  elucidation  of  the  former,  such  transaction  may  be  shown, 
though  the  firm  be  not  liable  therefor. 

ere  a  member  of  a  firm  colluded  with  a  third  person  to  defraud  the 
Ltiff,  and  the  plaintiff  recovered  judgment  against  such  third  person 
arious  sums  of  money  of  which  she  had  been  thus  defrauded,  and 
equently  brought  suit  for  the  sam«  money  against  the  firm,  such  judg- 
t,  in  the  absence  of  any  evidence  of  its  pajrment,  is  immaterial  testi- 

y- 

f  state  can  only  be  estopped  from  asserting  her  right  to  her  own  prop- 
by  legislative  enactment  or  resolution, 
ere  money  was  fraudulently  obtained  by  a  partner  in  the  name  of  the 

and  in  business  transactions  such  as  the  firm  usually  engaged  in,  from 
tate,  the  firm  would  be  liable  therefor,  even  though  such  fraudulent 
uct  was  unknown  to  the  other  partner.     If  the  officer  or  agent  of  the 

paying  the  money,  knew  that  such  partner  was  acting  in  violation  of 
luty  to  the  firm,  the  latter  would  not  be  liable. 

finn  would  not  be  liable  for  money  fraudulently  obtained  from  the 

by  such  partner  in  a  matter  having  no  connection  with  the  ordinary 
less  of  the  partnership,  and  of  which  it  did  not  receive  the  benefit. 

ladings.  Parties,  State.  Governor.  Attorney  and 
.  Presumptions.  Evidence.  Estoppel.  Partnership. 
].  Before  Judge  Hopkins.  Fulton  Superior  Court. 
[  Term,  1875. 

e  state  of  Oeorgia  brought  complaint  against  J.  M.  & 
Alexander  on  an  account  for  money  had  and  received, 
e  declaration  was  attached  the  following  bill  of  particu- 
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1870.  December  i6th.  To  cash  from  treasury  of  Western  and  At- 

lantic Railroad 11,64881 

"      December  27th.  To  cash  from  treasury  of  Western  and  At- 
lantic Railroad 3,097  61 

"      December  27th.  To  cash  from  treasury  of  Western  and  At- 
lantic Railroad 5i995  40 

**      December  27th.  To  cash  from  treasury  of  Western  and  At- 
lantic Railroad 5.17^15 

187 1.  January  19th.  To  cash  from  treasury  of  the  state  ....     5.995  4^ 

I21.915  37 

Tlie  deolaration  was  signed  by  no  official  of  the  state,  bat 
simply  by  several  members  of  the  bar,  as  ^'  plaintiff^s  attor- 
neys." 

The  defendants  pleaded  the  general  issue,  and  that  the 
transactions  complained  of  were  not  those  of  the  firm,  and 
were  unknown  to  J.  M.  Alexander.  J.  C.  Alexander  pleaded 
specially,  that  in  consideration  of  his  testifying  in  belialf  of 
the  state  in  reference  to  the  frauds  perpetrated  against  the 
Western  and  Atlantic  Railroad,  whenever  required  by  the 
proper  authorities,  and  of  his  repaying  to  the  state  all  the 
money  he  had  fraudulently  collecte<l,  to-wit:  $3,950  00,* 
committee  of  the  legislature  and  Linton  Stephens,  Esq.,  who 
was  charged  with  the  prosecution  of  said  fiBuds,  discharged 
and  released  him  from  all  liability  on  account  of  the  matteie 
complained  of  in  plaintiff's  declaration. 

After  the  above  pleas  were  filed,  at  the  trial  term,  defend- 
ants demurred  to  the  declaration  because  there  was  no  laW} 
general  or  special,  authorizing  the  suit.  In  connection  with 
the  demurrer,  defendants  moved  that  counsel  for  plaintiffbe 
compelled  to  show  their  warrant  of  attorney  to  institute  the 
suit.  The  demurrer  and  motion  were  both  overruled,  and  thii 
decision  is  made  the  basis  of  the  first  two  grounds  of  tbeOO' 
tion  for  new  trial. 

In  connection  with  this  ruling  it  had  best  be  stated  that  the 
record  discloses  that  the  following  telegram  was  introduced  il 
evidence  at  some  time  during  the  trial,  probably  on  theaigii" 
ment  of  the  aforesaid  demurrer  and  motion : 
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"  Bradford,  Conn.,  August  17th,  1871. 
"  To  Hon.  George  HiUyeryfor  Board: 

"Your  dispatch  of  the  i6th,  received.  If  any  authority  is  necessary  from 
me,  your  board  are  hereby  invested  with  all  the  authority  I  have  in  the  prem- 
ises. I  had  [previously  obtained  intimation  of  serious  misdoings,  and  in- 
structed Mr.  Blodgett  to  make  thorough  investigation,  and  if  guilty  parties 
could  be  ascertained,  to  secure  immediate  restitution  of  the  money,  and  prose- 
cution of  the  persons  engaged  in  the  fraud.  I  would  therefore  suggest  that 
yon  confer  with  Mr.  Blodgett  on  the  subject. 

(Signed)  "  RUFUS  B.  BULLOCK,  Governor^ 

The  Hod.  George  Hillyer,  to  wlkom  this  dispatcli  was  ad- 
dressed^ was  one  of  the  attorneys  whose  name  was  signed  to 
the  declaration. 

It  was  shown  bj  the  plaintiff  that  from  February,  1870|  to 
December  of  the  same  year^  including  the  latter  month,  there 
was  paid  by  the  Western  and  Atlantic  Railroad  to  J.  M.  <fe 
J.  C.  Alexander,  $20,^77  63,  whilst  the  books  of  said  firm 
only  show  sales  to  said  road -from  December  1st,  1869,  to 
December  30th,  1870,  amounting  to  $11^046  72,  which  were 
paid  for  in  cash^  $9,726  70,  and  in  merchandise,  $1,320  02. 
Deducting  the  amount  of  goods  actually  sold  from  the  amount 
for  which  payment  was  made,  leaves  overpayment  of  $9,- 
830  91.  Deducting  from  this  $3,950  00,  which  the  evi- 
dence disclosed  was  returned  by  J.  CX  Alexander  to  the  state, 
leaves  $6,880  91. 

In  the  course  of  the  examination  of  I.  P.  Harris^  the 
fi>rmer  treasurer  of  the  Western  and  Atlantic  Railroad,  plain- 
tiff proved  by  him  the  payment  to  J.  M.  &  J.  C.  Alexander 
of  the  second  amount  specified  in  the  bill  of  particulars. 
This  sum  of  $3,097  61  was  composed  of  two  separate  bills 
in  fiivor  of  the  defendants  against  the  road,  the  first  for 
$1|163  20,  approved  by  E.  F.  Blodgett,  general  purchasing 
agent,  and  receipted  by  J.  C.  Alexander;  the  second  for 
$1,944  21,  audited  by  Mr.  Hotchkiss,  the  auditor  of  the 
roed,  and  approved  by  Fry,  purchasing  agent.  The  witness 
testified  that  these  two  items  were  embraced  in  one  bill  which 
was  passed  by  the  auditor,  and  that  one  warrant  for  the  entire 
tmount  was  issaed  ;  that  the  consolidated  bill  was  receipted 
farjr  J.  M.  &  J.  C.  Alexander,  in  the  handwriting  of  the  latter. 
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To  this  evidence^  together  with  the  papers  supporting  the 
same,  the  defendants  objected,  because  the  two  items  aforesaid 
were  not  declared  on  in  the  bill  of  particulars.  The  objec- 
tion was  overruled,  and  this  constitutes  the  third,  fourth  and 
sixth  grounds  of  the  motion  for  new  trial. 

The  plaintiff  offered  in  evidence  the  following  papers: 

Ist.  Sight  draft  by  McEwen,  Grant  &  Company  ou  treas- 
urer of  Western  and  Atlantic  Railrdad,  in  favor  of  J.  M.  k 
J.  C.  Alexander,  for  $5,995  40,  dated  New  York,  December 
7th,  1870,  across  the  face  of  which  was  written  "Motive 
power.  Audited  for  pay  at  thirty  days.  December  10th, 
1870."    Signed  "N.  P.  Hotchkiss,  auditor." 

2d.  Four  itemized  accounts  against  Western  and  Atlantic 
Kailroad  in  favor  of  McEwen,  Grant  &  Company,  of  New 
York,  aggregating  $5,995  40. 

3d.  Authority  from  McEwen,  Grant  &  Company  to  J.  C. 
Alexander  to  receipt  for  executive  warrant  for  $5,995  40, 
the  same  being  amount  of  audited  claim  in  their  favor  bf 
commissioners,  of  date  March  13th,  1871. 

4th.  Award  of  commissioners  appointed  under  act  of  Octo- 
ber 24th,  1870,  authorizing  lease  of  Western  and  Atlantic 
Ilailroad,  as  follows : 

"  McEwen,  Grant  &  Company  vs.  Western  and  Atlantic  Raiuoad. 

<*  Claim  for  railroad  supplies,  ^5,995  40. 

"  The  above  claim  audited  and  approved  for  the  sum  of  ^5*995  4^   ^ 
J.  C.  Alexander.    April  19th,  187 1. 

(gigned)  ««  Benjamin  Conley, 

"George  Hillyer, 
"  Commissieners. 

"Judge  Walker  did  not  preside  in  this  case.     By  the  Board. 

(Signed)  "A.  B.  Culberson,  Clerk."* 

5th.  Executive  warrant  of  R.  B,  Bullock|  governor,  in  ft' 
vor  of  McEwen,  Grant  &  Company,  or  bearer,  for  $5,995  w 
on  state  treasurer,  to  account  of  8tii  section  of  act  of  24tfc 
October,  1870,  authorizing  lease  of  Western  and  Atltttic 
Bailroad,  dated  April  28th,  1871,  and  approved  on  f^ 
day  by  the  comptroller  general. 
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All  of  the  testimouy  was  objected  to,  as  it  tended  to  show 
the  individual  transactions  of  J.  C.  Alexander.  The  objec- 
tion was  ovLTruled,  and  this  constitutes  the  filflh  ground  of 
the  motion  for  a  new  trial. 

In  the  progress  of  the  trial  the  defendants  offered  in  ^i- 
dence  the  record  of  a  judgment  in  favor  of  the  state,  on  the 
information  of  C.  P.  McCalla,  against  Joseph  Fry,  in  which 
suit  were  embraced  the  various  items  now  sought  to  be  re- 
covered from  them.  Fry  was  the  clerk  of  E.  F.  Blodgett,  the 
purchasing  agent  of  the  Western  and  Atlantic  Railroad,  and 
the  accomplice  of  J.  C.  Alexander  in  the  frauds  i^erpetrated. 
On  objection  of  plaintiff  the  evidence  was  excluded,  and  this 
ruling  is  assigned  as  error. 

Tlie  defendants  offered  to  show  by  George  Hillyer  and 
Eichard  H.  Clark,  conversations  between  them  and  Linton 
Stephens,  Esq.,  in  which  it  was  claimed  that  he,  as  the  attor- 
ney of  the  state,  admitted  a  promise,  for  the  considerations 
mentioned  in  the  plea  of  J.  C.  Alexander,  to  save  the  latter 
liarmless,  civilly  and  criminally,  on  account  of  frauds  per- 
petrated by  him  on  the  Western  and  Atlantic  Railroad.  The 
testimony  of  Clark  would  have  extended  the  promise  specif- 
ically to  this  case. 

Mr.  Stephens  was  retained  by  the  governor  under  resolu- 
tion of  the  general  assembly,  approved  January  20th,  1872, 
authorizing  the  employment  of  an  attorney  "whose  duty  it 
Bball  be  to  cause  to  be  brought  in  the  proper  court,  all  suits 
^hich  may  be  necessary  to  the  recovery  of  all  property  or 
oionty  which  has  been  illegally  and  fraudulently  converted, 
"^longing  to  said  road  (Western  and  Atlantic,)  or  the  state, 
^J  cause  to  be  prosecuted  all  persons  who  may  be  guilty  of 
Violating  the  criminal  laws  of  the  state,  in  any  manner  con- 
^^led  with  the  management  of  said  road;  and  the  said  at- 
^ney,  under  the  advice  of  the  governor,  shall  take  the  entire 
^ntrol  and  direction  of  said  suits  and  prosecutions,"  etc. 

The  evidence  was  excluded  on  objection  of  plaintiff,  and 
^is  ruling  forms  the  basis  of  the  ninth  and  tenth  grounds  of 
the  motion  for  new  trial. 
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Much  other  testimony  was  introduced,  not  material  here. 
The  substance  of  it  was  that  J.  C.  Alexander,  by  collusioi 
with  Fry,  and  probably  with  others  connected  with  the  Wo- 
tem  and  Atlantic  Railroad,  defrauded  said  road  out  of  larje 
sums  of  money.     These  frauds  were  perpetrated  by  present- 
ing bills  in  the  name  of  the  defendants,  for  articles  wliich  had 
never  been  delivered  to  the  road,  or  which,  if  delivered,  hai 
already  been  paid  for.     The  bills  were  generally  receipted  in 
the  name  of  the  defendants,  sometimes  in  the  name  of  J.  C 
Alexander  alone.     The  books  of  defendants  did  not  shoir 
any  of  these  fraudulent  transactions.     J.  M.  Alexander  de- 
nied any  knowledge  of  the  illegal  dealings  by  his  partoer,  in 
the  name  of  the  firm,  with  the  road.     As  to  the  claim  in  &- 
vor  of  McEwen,  Grant  &  Company,  passed  by  the  onmmia- 
sioners  an<l  settled  by  executive  warrant,  the  evidence  showed 
that  it  had  previously  been  paid  on  the  draft  in  favor  of  de- 
fendants.    This  payment  was  also  a  fraud  as  the  road  was 
not  then  indebted  to  any  such  firm  as  McEwen,  Grant  i 
Company.     Most  of  the  bogus  bills  were  paid  to  Fry,  some- 
times in  the  presence  of  J.  C.  Alexander. 

The  remaining  facts,  so  far  as  material,  are  reported  in  the 
decision. 

R.  H.  Clark;  Gartrell  &  Stephens,  for  plaintifliin 
error. 

N.  J.  Hammond,  attorney  general ;  Hillyer  &  BRerflBBi 
for  the  state. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de* 
fendants  as  partners  in  a  mercantile  firm  in  the  city  of  ^ 
lanta,  in  the  statutory  form,  to  recover  the  sum  of  $21,915  37p 
with  a  bill  of  particulars  annexed.  On  the  trial  of  the  cA 
the  jury,  under  the  charge  of  the  court,  found  a  verdiii''* 
favor  of  the  plaintiff  for  the  sum  of  $11,859  93  prindpili 
and  $3,336  06  for  interest,  against  both  defendants;  wbers- 


ATLANTA,  JANUARY  TERM,  1876.        486 

Alexander  vs.  The  State  of  Georgia. 

they  made  a  motion  for  a  new  trial,  on  the  several 
ids  therein  set  forth,  wliich  was  overruled,  and  the  de- 
nts excepted. 

The  demurrer  to  the  plaintiff's  declaration,  on  the  ground 
[lie  governor  had  no  authority  to  institute  the  suit  in  be- 
of  the  state,  was  properly  overruled.  The  disability  of 
laintiff  to  sue  was  not  objected  to  until  after  the  defend- 
had  pleaded  to  the  merits  of  the  action,  and  if  good, 
d  have  been  taken  advantage  of  at  the  first  term  by  plea 
atement. 

But  we  do  not  think  the  objection  would  have  been  goo<l 
Y  time.  The  governor  had  the  power  and  authority  to 
ute  suit  against  the  defendants,  under  the  general  power 
e<l,  of  a  general  supervision  over  all  property  of  the  state, 
power  to  make  all  necessary  regulations  for  the  protec- 
Jiereof  when  not  otherwise  provided  for,  and  to  engage 
»r vices  of  any  competent  person  for  the  discharge  of  any 
required  by  the  laws,  and  essential  to  the  interest  of  the 
or  necessary  in  an  emergency  to  preserve  the  property  or 
;  of  the  state:  Code,  sections  61-74. 
The  legal  presumption  was,  at  least,  upon  demurrer,  that 
ttorneys,  whose  names  were  signed  to  the  writ,  had  the 
►rity  of  the  governor  to  institute  the  suit. 
There  was  no  error  in  admitting  the  evidence  of  Harris 
3ve  the  items  of  $1,153  20  and  $1,944  00.  The  declar- 
and  bill  of  particulars  charged  gross  amounts,  and  the 

sought  to  be  proved  were  a  part  thereof;  there  was  no 
tion  to  the  declaration  and  bill  of  particulars,  that  it  was 
ufficiently  specific,  at  any  time  before  the  trial. 
There  was  no  error  in  admitting  in  evidence  the  award 
e  auditing  board  and  accompanying  papers,  inasmuch  as 
ime  constituted  a  part  of  the  transaction  under  investi- 
n  and  connected  with  it. 
There  ^vas  no  error  in  rejecting  the  record  of  the  judg* 

against  Fry,  for  the  reason  it  did  not  appear  that  any 
thereof  had  been  paid. 
There  was  no  error  in  refusing  to  allow  the  testimony  of 
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Hillyer  and  Clark  as  to  the  promise  made  by  Judge  Ste- 
phens not  to  proceed  against  the  defendant,  J.  C.  Alexander, 
inasmuch  as  Judge  Stephens  had  no  authority  to  bind  the 
state,  even  if  he  had  made  such  promise.  As  a  question  of 
law,  the  state  is  not  bound  nor  estopped  from  asserting  her 
rights  to  her  own  property,  unless  it  be  done  in  her  sovereign 
capacity  by  a  legislative  enactment  or  resolution. 

It  appears  from  the  evidence  in  the  record  that  the  defend- 
ants, as  partners,  did  quite  an  extensive  business  with  the  West- 
ern and  Atlantic  Railroad,  selling  it  goods  from  time  to  time, 
and  receiving  payment  therefor,  and  that  J.  C.  Alexander  was 
the  active  member  of  the  firm  in  selling  the  goods  and  receiving 
payment  from  the  treasurer  of  the  road  ;  that  at  the  time  the 
bogus  bills  in  favor  of  the  firm  were  paid  by  the  treasurer  of 
the  road,  he  had  no  reason  for  knowing  that  the  same  were 
not  genuine  bills,  but  paid  the  bogus  bills  when  presented  for 
payment,  in  the  same  manner  as  he  paid  the  genuine  bills  due 
to  the  firm.  There  can  be  no  doubt,  from  the  evidence  in  the 
record,  that  the  partnership  firm  of  J.  M.  &  J,  C.  Alexander, 
were  engaged  in  the  business  of  selling  goods  to  the  Western 
and  Atlantic  Railroad  and  receiving  payment  therefor  from 
the  treasurer  of  the  road,  and  there  is  just  as  little  doubt,  from 
tiie  evidence,  that  J.  C.  Alexander,  one  of  the  partners,  whilst 
engaged  in  that  business,  fraudulently  duplicated  accounts, 
and  by  other  fraudulent  means  received  a  large  amount  of 
money  from  the  treasurer  of  the  road,  for  which  no  gooflS 
were  ever  sold  or  furnished.  J.  M.  Alexander  was  about  the 
store,  and  usually  ordered  the  goods,  and  knew  they  were  sell- 
ing goods  to  the  Western  and  Atlantic  Railroad.  In  view  of 
the  evidence  in  the  record  the  court  chargeil  the  jury  as  fol- 
lows: 

"This  suit  is  brought  by  the  state  of  Georgia  for  the  po^ 
pose  of  recovering  the  sums  of  money  named  in  the  bill  of 
particulars  which  you  will  find  attached  to  the  declaration. 

"The  plaintiff  claims  that  the  defendants,  J.  M.  &  J.  C 
Alexander,  received  those  sums  of  money  from  it ;  that  they 
received  this  money  without  consideration,  and  that  it  shooM 
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Lirned.  The  defendants  deny  that  they  are  liable  for 
^  it.  The  plaintiff  claims  that  this  money  was  paid 
he  treasiirv  of  the  Western  and  Atlantic  Railroad  to 
fendants,  and  that  the  money  belonged  to  the  ntofe  of 
a.  Money  held  in  the  treasury  of  the  We>t  i:;  and 
ic  Railroad  by  its  treasurer^  for  the  purposes  of  the 
d,  was  the  money  of  the  state  of  Georgia, 
you  find,  from  the  testimony  in  the  case,  that  a  portion 

money  thus  held  in  the  treasury  of  the  Western  and 
ic  Railroad,  was  paid  to  the  defendants,  J.  M.  &  J.  0. 
ider,  on  account  of  articles  or  goods  which  were  claimed 
re  been  sold  or  furnished  by  them  to  the  road,  but 

in  fact,  were  not  sold  or  furnished,  and  the  money  was 
)  them  without  consideration,  the  state  would  have  the 
to  recover  it  from  them  in  this  suit.  If  (to  repeat  the 
ition)  you  find  from  the  testimony  in  the  case,  that  the 

of  the  state,  thus  held  in  the  treasury  of  the  Western 
tlantic  Railroad  was  paid  to  defendants,  J.  M.  &  J,  C. 
ndcr,  for  goods  or  articles  they  claimed  to  have  deliv- 
0  the  road,  but  which  were  not,  in  fact,  furnished,  and 
oney  was  paid  without  cons'dcration,  the  state  w«  uld 
he  right  to  recover  in  this  suit.  It  is  claimed  in  this 
lat  fraudulent  claims  were  made,  in  the  name  of  J,  M, 
3.  Alexander,  on  the  officers  and  agents  of  the  Western 
tlantic  Railroad  for  goods  furnished,  and  that  the  claim 
Ise  and  the  goods  were  not  furnished,  and  that  on  that 
It  the  money  was  paid.  The  defendants  deny  the 
^,  and  say  they  are  not  liable  at  all.  This  is  the  ques- 
ou  are  called  to  determine  by  your  verdict. 

has  been  said  that  if  money  was  paid  improperly  from 
?asury  of  the  road,  that  it  was  not  paid  to  J.  M.  &  J.  C. 
nder,  and  that  no  money,  thus  paid,  ever  went  into  the 
of  the  firm;  if  any  such  payment  occurred,  that  it  was 
t  of  J.  C  Alexander,  for  which  the  firm  is  not  respon- 

about  that,  I  will  now  instruct  you.  I  have  already 
p  in  general  terms,  if  certain  things  took  place^  the  firm 

be  liable. 
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"The  question  you  now  have  to  consider  is,  to  what  extent 
the  defendants  in  tliis  case,  J.  M.  &  J.  C.  Alexander,  are  bound 
by  the  acts  of  J.  C.  Alexander.  Look  to  the  testimony  in  tlie 
case,  and  see,  first,  what  the  partnership  business  of  J.  M.& 
J,  C.  Alexander  was;  what  was  the  scope  of  the  |)artncrship 
business ;  what  was  their  business,  their  real  business  transao- 
tious;  ascertain  from  the  testimony  what  that  was,  so  as  to  be 
able  to  determine  when  an  act  was  within  tlic  soo()e  of  that 
legitimate  partnership  business.  After  having  ascertained 
that,  proceed  under  this  rule :  For  the  acts  of  J.  C.  Alexan- 
der, within  the  scoi>e  of  the  partnership  business,  within  tbe 
ordinarv  business  transactions  of  the  firm,  and  under  color  of 
and  in  the  name  of  the  partnership,  the  firm  would  be  liabl^ 
if  the  officer  from  whom  the  money  was  obtaine<l  had  no 
knowledge  or  notice  that  J,  C.  Alexander  was  acting  in  vio- 
lation of  liis  duties  and  obligations  to  the  firm.  For  his  acta 
within  the  scope  of  the  ordinary  partnership  business  of  the 
firm,  done  in  the  name  of  the  firm,  under  color  of  tlie  pa^tne^ 
ship,  the  firm  would  be  liable  if  the  officer  paying  the  money 
had  no  knowledge  or  notice  that  he  was  acting  in  violation  of 
his  duties  and  obligations  to  the  firm.  If  he  was  acting  in 
violation  of  his  duties  to  the  firm,  and  the  officer  of  the  state 
paying  the  money  had  notice  or  knowledge  of  that  at  the 
time  he  paid  the  money,  then  the  firm  would  not  be  liable  for 
it.  To  apply  the  rule  to  this  case;  if  you  should  find,  from 
the  testimony,  that  Fry  was  an  agent,  purchasing  agent  of 
other  agent,  of  the  Western  and  Atlantic  Railroad,  that  bills 
were  made  out  in  the  name  of  J.  M.  &  J.  C.  Alexander,  or 
claims  were  presented  in  their  name  for  or  by  the  jiarty,  J.C 
Alexander,  for  articles  pur|>orting  to  have  l)cen  furnished  fof 
the  use  of  the  road,  and  on  that  claim  or  claims  in  the  name 
of  the  partnership,  payments  were  made  by  the  treasurer  or 
other  officers  of  the  Werftern  and  Atlantic  Railroad,  and  the 
officers  withdrawing  money  from  the  treasury,  and  jmyingoD 
that  claim,  had  not  knowledge  of  its  true  character,  the  firm 
would  be  liable. 

'^  This  same  rule  will  apply  if  payment  is  made  frovi  the 
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uiy  of  tlie  state,  if  such  paymont  was  made  to  one  of 
irm  or  one  acting  under  their  authority.  The  firm,  or 
r  member  of  the  firm,  would  have  theriglit  and  power  to 
int  another  to  receive  the  money  thus  claimed  for  either 
lera,  if  it  was  for  the  benefit  of  the  firm ;  and  if  Fry  was 
inted  by  the  firm  or  a  member  of  it,  for  the  purpose  of 
ving  money  from  the  treasury  of  the  road  on  claims  of 
character,  it  would  stand  just  as  if  it  had  been  received 
member  of  the  firm,  and  the  firm  would  be  liable,  or  not 
e,  under  the  rules  I  have  given  you.  Gentlemen,  if  you 
i  any  difficulty  in  understanding  me  as  I  go  along,  I  hope 
will  let  me  know,  as  I  wish  you  to  understand  me.  (A 
Je,  no  answer.)  It  is  not  absolutely  necessary  to  a  recovery  on 
part  of  the  state  that  the  money  obtained  should  have  gone 
ie  use  of  the  firm  ;  what  is  necessary  is  that  it  should  have 
I  collected  without  consideration  by  a  member  of  the  firm, 
er  color  of  the  firm  name,  acting  apparently  within  the 
timate  scope  of  the  partnership  business,  and  without 
ce  that  the  member  was  violating  his  duty  to  the  firm,  to 
officers  by  whose  act  the  money  was  taken  from  the  state 
1  treasury,  and  delivered  to  defendants,  or  either  of  them, 
heir  agent.  For  articles  or  goods  that  were  in  fact  fur- 
led, money  could  be  properly  paid,  and  when  thus  pain,  it 
Id  not  be  recovered  in  this  suit  to  the  extent  that  it  may 
ear  from  the  testimony  in  the  case ;  if  there  was  valuable 
mleration  for  the  money  paid,  it  could  not  be  recovered.  If 
find  that  plaintiff  has  no  right  to  recover  in  this  case,  and 
ment  has  been  made  for  all  claims  due,  to  that  extent  the 
lict  should  be  lessened.  If  you  find  that  payment  has 
I  made  for  all  claims  due  the  state,  find  for  the  defendants, 
lartly  satisfieil,  verdict  should  be  for  balance  due. 
[t  has  been  said  in  this  case  that  because  of  a  transaction  with 
Charles  P.  MeCalla,  the  claims  of  the  state  of  Georgia,  if 
id  any  against  the  firm  of  J.  M.  <&  J.  C.  Alexander  was 
ed,  and  that  transaction  operates  as  a  bar  to  the  recovery 
lis  case;  and  it  is  claimed  that  by  virtue  of  an  executive 

r  McCalla  was  agent  of  the  state,  and  had  the  right  to 
Vol.  lvl  ja. 
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make  settlement  of  these  claims,  and  that  he  did  makeitwith 
•J.  C.  Alexander,  and  that  operated  as  a  satisfaction  against 
the  firm.  By  the  terms  of  this  executive  order,  McCalla  woald 
proceed  to  bring  up  the  accounts,  etc.  (Reading  executive 
.order.)  This  executive  order  did  not  confer  on  McCalla  the 
power  to  make  the  alleged  settlement  with  J.  C.  Alexander, 
and  to  release  him  from  any  claims  the  state  might  have  against 
him;  an  agent  must  act  within  the  scoi)e  of  his  powers, when 
he  does  that,  as  a  general  rule,  his  principal  is  bound;  an<ler 
this  executive  order  it  did  not  extend  so  far  as  to  authorise 
him  to  accept  from  J.  C.  Alexander  a  sum  of  money  in  satis- 
faction of  these  claims. 

**  It  is  claimed  that  one  Hargroves,  who.  it  is  said,  was  one 
of  the  attorneys  of  the  state  in  this  case,  was  party  to  tbea^ 
rangemcnt  with  J.  C.  Alexander  and  McCalla,  and  because 
of  his  position  as  attorney  of  record  in  the  case,  the  settle 
ment,  if  one  was  made,  has  force  and  is  binding,  and  for  that 
reason  there  can  be  no  recovery.  If  Hargrove,  whose  signa- 
ture appears,  was  attorney  for  McCalla,  and  not  for  thestat^ 
he  only  can  represent  his  principal,  and  not  the  state,  and  htf 
signature  would  not  bind  the  state.  If  he  was  attorney  of 
the  state  to  represent  this  case,  he  was  not  authorized  by  Uw 
to  accept,  in  satisfaction  of  any  debt  that  was  due  from  J.  *• 
&  J.  C.  Alexander,  any  less  amount  than  was  due  in  satisfe- 
tion  of  those  claims.  It  will  be  your  duty  to  take  the  testi- 
mony and  give  it  a  careful,  impartial  consideration.  If  y«t 
find  in  favor  of  plaintiff,  express  the  amount;  if  in  favor  of 
defendants,  say,  we,  the  jury,  find  in  favor  of  defendants.  If 
you  find  in  favor  of  plaintiff,  look  to  the  papers  for  the  tine 
suit  was  commenced;  interest  can  only  date  from  that  time. 
What  is  the  legal  status  of  this  case  when  stripped  of  all  irrd- 
evant  matters,  and  reduce<l  to  its  simple  elements?  Iti«*> 
action  brought  by  the  plaintiff  to  recover  from  the  defend 
ants,  as  partners,  a  sum  of  money  which  the  plaintiff  alkgtf 
they  have  fraudulently  received  from  it,  without  considen^ 
tion.  The  defendants  admit  that  at  least  a  part  of  the  moo^; 
claimed  was  procured  from  the  plaintiff  by  the  fraud  of 
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Mtrtners,  J.  C.  Alexander^  but  insist  that  he  is  alone 
)r  the  fraud,  and  not  the  other  partner,  and  that  is  the 
»tion  in  the  case.  There  was  a  good  deal  said  on  the 
nt  about  the  state  being  bound  by  the  promises  made 
lin  parties,  to  the  defendant,  J .  C.  Alexander,  and  about 
md  satisfaction,  and  settlement,  etc.  To  all  of  which, 
7,  as  we  have  already  said,  that  the  state  is  not  bound 
>ped  from  asserting  her  rights  to  her  own  property, 
se  than  by  some  act  in  her  soverigu  capacity.  It  is 
)e  presumed  however,  that  she  will  do  or  has  done  in- 
to any  of  her  citizens. 

^e  will  first  consider  the  question  as  to  the  liability  of 
•tnership,  for  the  money  fraudulently  obtained  from 
stern  and  Atlantic  Kailroad  by  J.  C.  Alexander,  one 
partners.     The  1915th  section  of  the  Code  declares, 

the  partners  are  responsible  to  innocent  third  per- 
r  damages  arising  from  the  fraud  of  one  partner  in 
I  relating  to  the  partnership.  The  1916th  section  de- 
hat  partners  are  not  responsible  for  tort^  committed  by 
tner.  So  far  as  the  evidence  shows,  the  state  is  an  in- 
third  party,  her  treasurer  of  the  Western  and  Atlantic 
id,  from  wliom  her  money  was  obtained  by  the  fraud- 
onduct  of  J.  C.  Alexander,  had  no  knowledge  that  lie 
ting  fraudalently  and  not  in  the  regular  and  legiti- 
•usiness  matters  relating  to  the  partnership,  when  the 
now  sued  for  was  paid  to  him  as  one  of  the  partners 

firm,  with  whom  it  was  then,  and  had  been  for  a  con- 
le  time,  dealing.  It  was  insisted  on  the  argument, 
though  the  conduct  of  J.  C.  Alexander  in  obtaining 
ney  may  have  been  a  fraud,  yet  it  was  more  than  a 
that  it  was  a  crime  purnishable  by  law,  and  that  one 
r  is  not  responsible  for  the  torts  or  crimes  committed 
>partner.  The  reply  is,  that  the  plaintiflF  is  not  seek- 
make  J.  M.  Alexander  criminally  responsible  for  the 
r  crimes  of  his  copartner,  J.  C.  Alexander,  but  is  seek- 
make  him  responsible,  on  the  civil  side  of  the  court,  for 
mages  sustained  in  consequence  of  the  fraud  of  his  co- 
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partner,  J.  C.  Alexander,  whilst  engaged  in  matters  relating  to 
the  partnership,  that  is,  when  acting  within  the  scope  of  the 
copartnership  business.  One  copartner  is  not  responsible  and 
liable  to  be  punished  on  the  criminal  side  of  the  cour^forthe 
torts  or  crimes  of  his  copartner,  unless  he  has  participated  there- 
in, and  that  is  the  true  intent  and  meaning  of  the  provisions 
of  the  Code.  In  regard  to  the  liability  of  one  partner  on  the 
civil  side  of  tlie  court  for  the  fraud  of  another  partner  in  the 
course  of  the  transactions  and  business  of  the  partnership,  tire 
rule  is  so  clearly  slated  in  Story  on  Partnership,  that  we 
extract  the  entire  section  in  which  the  rule  is  statetl,  and  the 
reasons  for  it:  "The  principle  extends  further,  so  as  to  bind 
the  firm  for  the  frauds  committed  by  one  partner  in  the  course 
of  the  transactions  and  business  of  the  partnership,  even 
when  the  other  partner  had  not  the  slight^t  connection  with, 
or  knowledge  of,  or  participation  in  the  fraud ;  for  (as  has 
been  justly  observed)  by  forming  the  connection  of  partne^ 
ship,  the  partners  declare  themselves  to  the  world  satisfied 
with  the  good  faith  and  integrity  of  each  other,  and  impliedv 
undertake  to  be  responsible  for  what  they  shall  respectively 
do  within  tlie  scope  of  the  partnership  concerns.  Hence,  i'l 
in  the  business  of  the  partnership,  money  is  received  partly 
by  one  of  the  firm,  and  partly  by  another,  to  be  laid  out  upon 
a  mortgage,  and  a  mortgage  is  forged  by  one  partner  without 
tl»e  knowledge  of  the  other,  the  innocent  partner  will  be  liable 
for  the  whole  money.  So,  if  representations  of  certain  facJS 
as  existing  are  fraudulently  made  by  one  partner,  unknown  to 
the  others,  in  the  partnership  business,  and  the  facts  never  ex- 
istal,  but  the  whole  statement  is  a  mere  fiction,  the  firm  will 
be  bound  to  the  same  extent  as  if  it  were  true  and  the  M» 
existed.  This  whole  doctrine  proceeds  upon  the  intelligil* 
ground  that  where  one  of  two  innocent  persons  must  sofRf 
by  the  act  of  a  third  person,  he  shall  suffer  who  has  been  tin 
cause  or  occasion  of  the  confidence  and  credit  reposed  in  such 
third  pers<in  :"  Story  on  Partnership,  section  108.  The8ii>* 
author  (section  168)  in  relation  to  the  knowledge  of  thenA 
of  one  partner  by  another  partner,  thus  states  the  rale:  ^^ 
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spect  to  what  acts  of  one  partner  the  others  will  and  ought 
be  held  to  have  notice  of,  so  as  to  bind  them  all  by  implieil 
»nsent  or  acquiescence,  it  may  be  laid  down  as  a  general 
lie,  for  the  protection  of  those  who  deal  with  partners,  that 
1  of  the  partners  have  such  knowledge  and  notice  of  the 
its  of  any  of  their  partners  relative  to  their  business,  as  in 
ischarge  of  their  plain  duty  they  might  or  ought  to  have 
ataineil/*  We  find  no  error  in  the  charge  of  the  court  in 
elation  to  the  liability  of  the  defendants  as  partners,  so  far 
3  the  money  fraudulently  received  from  the  treasurer  of  the 
Western  and  Atlantic  Railroad  is  concerned,  and  there  is 
ufficient  evidence  in  the  record  to  sustain  the  verdict  as  to 
bat  branch  of  the  case. 

9.  But  the  claim  of  McEwen,  Grant  &  Company  for 
5,995  40,  which  was  allowed  by  the  auditing  board  of  com- 
liseiouers,  and  directed  to  be  paid  to  J.  C.  Alexander,  and 
hich  was  paid  by  the  state  treasurer,  on  an  executive  war- 
int,  stands  upon  an  entirely  different  footing  as  to  the  liability 
r  the  copartnership  firm  of  J.  M.  &  J.  C.  Alexander  to  pay 
•  There  is  no  evidence  that  the  copartnership  had  any 
ealings  with  the  auditing  board  in  the  sale  of  goods  or  other- 
wise, but,  on  the  contrary,  the  evidence  shows  that  the  drafl 
nd  the  bills  on  whicli  it  was  founded,  were  fabricated  by  J.  C. 
Alexander  and  Fry,  wholly  outside  of  and  having  no  connec- 
^on  whatever  with  the  business  of  the  mercantile  firm  of 
'•  M.  &  J.  C.  Alexander,  and  did  not  purport  to  have  any 
^Jinection  with  the  business  of  that  firm,  nor  does  it  appear 
^watfirm  received  any  part  of  the  proceeds  thereof.  In  our 
l*^dgment,  so  much  of  the  verdict  as  found  the  sum  of 
K,995  40,  the  amount  of  the  McEwen,  Grant  &  Company 
^^,  which  was  allowed  by  the  auditing  board,  and  paid  out 
'^f  the  state  treasury,  against  the  defendants,  as  partners,  was 
fioutrary  to  law  and  the  evidence. 

We  therefore  reverse  the  judgment  of  the  court  below  in 
Overruling  the  defendant's  motion  for  a  new  trial,  unless  the 
Plaintiff  shall  write  off  from  the  verdict  the  sum  of  $5,995  40, 
^'tb  the  interest  on  that  amount;  and  in  the  event  the  plain- 
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tiff  shall  do  so,  then  the  judgment  of  the  court  below  will 
stand  afiirmeil. 


The  Tyler  Cotton  Press  Company,  plaintiff  in  error,* 
Emanuel  Chevalier,  defendant  in  error. 

1.  A  suit  for  damages  for  wrongfully  turning  off  an  employee,  where  toe 
damage  laid  is  within  the  jurisdiction  of  the  court,  will  be  miintaioWf 
though  the  damage  shown  by  the  plaintiff  exceeds  that  amount,  if  the  v^* 
diet  he  only  for  the  sum  within  the  jurisdiction. 

2.  When  one  count  is  for  damages  for  the  wrongful  turning  off  of  iheempwfce 
and  another  on  contract,  and  the  proof  shows  the  second  count  withoat  H* 
jurisdiction,  the  jurisdiction  will  be  maintained  on  the  first  count,  isdW 
second  will  be  considered  merely  auxiliary. 

3.  The  return  of  the  city  court  of  Savannah  to  a  writ  of  certiorari  ivO^ 
uj>on  written  exceptions  made  therein,  is  not  subject  to  exception*  ^ 
traverse  as  returns  of  the  justice  courts  are.  The  party  excepting  mnstP* 
his  exceptions  in  writing,  and  must  also  furnish  the  court  a  snfficieotsUl^ 
ment  of  facts  proven  to  elucidate  the  exceptions ;  and  the  exceptions  in*» 
facts,  under  the  sujiervision  and  approval  of  the  city  court,  make  np  "* 
record  and  return,  and  on  such  record  and  return  the  case  will  be  rerie^^ 
by  the  supreme  court. 

4.  The  presumption  is  that  the  city  court  will  supervise  and  approve  sod*  * 
recoril  of  exceptions  and  facts  as  will  fairly  present  the  case  for  review; 
the  court  should  refuse  or  neglect  to  do  so  to  the  damage  of  any  suit*  ' 
party,  mandamus  will  furnish  an  adequate  remedy. 

5.  An  executed  agreement  to  receive  less  than  the  amount  of  the  debt  <«*» 
by  actual  payment  of  the  money  agreed  upon,  can  be  pleaded  as  an  icco*" 
and  satisfaction,  and  will  estop  the  party  so  receivingthe  money  fromass^' 
ing  his  claim  to  the  balance 

6.  Where  the  entire  claim  of  the  party  suing  for  damages  is  in  dispute,** 
therefore  doubtful,  the  receipt  of  a  part,  on  condition   that  the  bal**'' 
of  the  claim  be  abandoned,  is  of  advantage  to  the  plaintiff,  and  will  be fO'''* 
as  accord  and  satisfaction  of  the  whole  claim. 

Jurisiliction.  Damages.  City  Court  of  Savannah.  Of* 
tiorari.  Presumptions.  Accord  and  satisfaction.  Estopp 
Before  Judge  Tompkins.  Chatham  Superior  Court  Mtf 
Term,  1876. 

Reported  in  the  opinion. 
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S.  FAiJLiaANT,  for  plaintiff  in  error. 
K.  R.  Richards,  for  defendant. 

Fackson,  Judge. 

1.  This  was  a  suit  brought  by  Chevalier  against  the  Cotton 
ess  Company  for  tlie  breach  of  a  contract  of  iiire.  The 
it  question  made  by  the  record  is  in  respect  to  the  jurisdic- 
n  of  the  court.  The  suit  was  to  the  city  court;  its  juris- 
tioQ  is  limited  to  81,000  00,  and  the  proof  of  the  sum  due 
I  plaintiff  under  the  contract  was  over  that  sum.  The  de- 
ration contained  two  counts;  one  for  damages  for  turning 
)  plaintiff  off,  and  the  other  on  the  contract.  The  jury  found 
,000  00.  The  law  will  presume  that  tiie  verdict  was  upon 
B  count  which  sustains  the  jurisdiction,  if  there  be  one.  We 
ink  that  the  count  for  damages,  the  damages  being  laid  at 
i000  00,  does  sustain  the  jurisdiction.  A  plaintiff  may  lay 
B  damage  at  what  he  pleases  and  can  recover  no  more.  So 
^  as  the  damage  count  goes,  the  verdict  is,  we  tliink,  good; 
^  when  tlie  motion  was  made  to  dismiss,  on  the  facts  show- 
S  a  larger  amount  of  damage,  it  was  properly  overruled. 
2*  If  the  case  had  rested  only  on  thesecoud  count,  which 
^  out  the  contract  an<l  was  based  upon  it,  we  should  have 
'Stained  the  motion  to  dismiss ;  for,  under  the  law,  a  plaintiff 
nnot  reduce  his  demand  resting  on  contract  so  as  to  confer 
risdiction :  Code,  section  3460;  R.  M.  Charlton  R.,  298; 
fiay.,  180;  2  McCord,  280.  Theinodon  Iwing  made  when 
c  proof  showed  the  amount  over  the  jurisdiction,  was  in 
^e  as  to  that  count :  13  Vermont,  175;  but  if  one  count  be 
od,  that  is,  in  this  case,  if  the  damage  count  be  sufficient  to 
stain  the  jurisdiction,  the  others  will  be  held  to  be  merely 
'biliary,  and  the  jurisdiction  will  be  maintained :  6  Ver- 
H  91 ;  14  Ibid.,  296.  We,  therefore,  hold  that  the  city 
Qrt  had  jurisdiction  on  the  first  count,  and  the  case  should 
ive  been  retained  on  that  count. 
3.  To  the  reoord  from  the  city  court  in  which  the  facts  in 
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obeyed  orders.     The  question  was  did  he  obey  orders.     The 
proof  was  conflicting.     If  he  did  not  obey  he  failed  to  com- 
ply with  his  contract,  and  could  recover  nothing.     The  con- 
sideration of  his  employment  had  failed.     The  money  due  up 
to  the  time  of  Iiis  discharge,  or  that  he  claimed  to  be  due 
then,  was  as  much  in  dispute  as  any  other  claim  of  his  for 
his  wrongful  discharge.     If  he  agreed  to  give  up  his  whole 
claim  if  the  company  would  pay  him  that  part,  he  is  bound 
by  the  agreement,  and  the  city  court  should  have  so  charge<l, 
>Dd  the  su|>erior  court  should  have  sustained  the  certiorari 
&Qd  granted  a  new  trial  on  this  ground.     The  Code  settles 
the  question.    Section  2880  enacts  that  the  accord  and  satis- 
fcctioD  must  be  of  some  benefit  to  the  creditor  to  bind  him, 
■nd  that  the  securing  a  doubtful  claim  is  such  a  benefit.    Sec- 
tion 2881  declares  that  an  agreement  for  less  than  the  amount 
of  the  debt  cannot  be  pleaded  as  accord  and  satisfaction  "  ujn- 
less  it  be  actually  execute<l  by  payment  of  the  money,"  etc. 
Here  the  money  was  paid.     See,  also,  3  Kelly y  310. 

In  respect  to  the  right  of  the  plaintiff  to  sue,  we  adhere  to 
"le  rule  in  8  Georgia,  191,  Rogers  vs.  Parhamy  that  a  party 
wrongfiiUy  discharged  from  employment  may  sue  for  any 
^ial  injury  sustained  immediately ,  or  may  wait  till  his  term 
W  service  would  have  expired,  and  sue  on  the  contract  for  all 
1*^8  Wages,  or  may  treat  the  contract  as  rescinded,  and  sue  at 
once  for  work  and  labor  done  on  a  quantum  meruit.  We  see 
no  error  in  the  city  court  in  allowing  the  verdict  to  be  cor- 
f^ted  by  the  jury  before  their  discharge.  The  legislature  has 
^ow  conferred  the  right  on  the  city  court  of  Savannah  to 
P*nt  new  trials.  It  is  not  necessary,  therefore,  to  pass  upon 
the  question  of  its  right  before  that  act.  The  remedy  by 
y^ari  was  good  in  any  view  we  might  take  of  that  sub- 
J^»  On  the  whole  case,  we  hold  that  the  court  should  have 
unstained  the  certiorari  and  granted  a  new  trial  on  the  ground 
that  the  city  court  erred  in  its  charge  that  the  agreement  to 
8*ve  up  the  balance  of  his  claim  by  Chevalier  if  the  company, 
^oulcl  pay  him  the  sum  of  $62  50,  was  nudum  pactum^  if 
^*i«valier  was  wrongfully  discharged,  it  being  the  opinion  of 
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this  court  that  if  such  a  contract  was  made,  and  the  mooej 
paid,  it  was  executed,  and  would  bind  the  plaintiff. 
Judgment  reversed. 


Evans  &  Ragland,  plaintiffs  in  error,  v%.  The  Atlanta 
AND  West  Point  Railroad  Company,  defendant  in  error. 

1.  The  sayings  of  the  agents  of  a  railroad  company  are  admissible  and  will 
bind  the  company,  only  when  made  in  the  particular  business  entnsted  to 
them,  and  while  engaged  in  that  business. 

2.  Hence,  to  authorize  the  introduction  as  evidence  of  the  written  iIulo5^ 
ment  of  the  agents  of  a  railroad  company,  upon  a  bill  of  lading  refenca 
from  one  agent  to  another,  in  respect  to  the  condition  of  corn  when  I^ 
ceived  by  the  company  sought  to  be  charged  with  damage  thereto,  it  nw** 
be  shown  that  it  is  the  business  of  such  agents,  entrusted  to  them  by  th* 
company,  to  investigate  the  condition  of  the  freight,  and  to  indonetbeic* 
suit  of  their  investigations  upon  such  bill  of  lading. 

3.  For  this  purpose  the  agents  of  connecting  roads  may  be  the  agents  of  the 
the  road  sued,  but  the  fact  that  the  road  sued  is  one  of  the  connecting  UnCi 
and  under  contract  with  the  others  in  respect  to  the  carriage  of  frcighti 
must  appear  in  order  to  make  the  agents  of  other  companies  its  agents  to 
do  for  the  company  last  receiving  the  freight,  and  sued  for  the  damage 
what  such  agents  are  authorized  to  do  for  the  other  companies. 

4.  To  bind  •*  the  last  company  which  has  received  the  goods  as  in  good  o*: 
der,''  under  section  2084  of  the  Code,  there  must  be  some  proof  that  it  ^ 
received  them ;  and  the  written  indorsement  of  the  agent  on  the  bill  o» 
lading,  made  some  time  after  their  reception,  is  not  evidence  unless  accoiO" 

'  panied  with  proof  that  it  was  his  business  so  to  act  on  reference  of  the  xn»^* 
ter  to  him. 

5.  Nor  is  a  bill  of  lading,  executed  at  St.  Louis,  Missouri,  for  com  "recei'C^ 
in  apparent  good  order  on  board  good  steamboat  Emma  C.  Elliott,  to  b* 
conveyed  from  St.  Louis  to  Memphis,  and  from  thence  by  the  Memphis  a»^ 
Charleston  railroad,  with  connecting  railroads,  to  be  delivered  in  likego^ 
order  at  the  company's  depot  at  LaGrange,  Georgia,"  and  signed  by  the^ 
agent,  evidence  to  show  the  reception  of  the  corn  in  good  order  by  the  dc* 
fendant,  unless  it  be  proved  that  the  defendant  was  one  of  the  connectifl^ 
roads  under  contract  with  the  other  and  with  the  steamer,  and  thus  bo**" 
by  the  act  of  the  steamer's  agent  at  St.  Louis. 

6.  Upon  proof  that  goods  **  in  good  order,"  or  "  in  apparent  good  orfeft 
or  "  as  in  good  order,"  are  received  on  any  railroad  of  a  line  in  connccn* 
with  which  "the  last  company"  runs  its  road,  the  presumption  will  an* 
that  such  condition  of  the  goods  continued  up  to  the  time  when  the  li^ 
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company  received  them,  and  the  last  company  will  be  responsible  to  the 
consignee,  unless  it  shows  that  the  goods  were  not  received  by  it  in  such 
good  order,  or  apparent  good  order,  but  there  must  be  some  legal  evidence 
to  show  either  that  the  last  company  received  the  goods  as  in  good  order,  or 
that  some  other  railroad  company  connecting  with  it,  so  received  them,  and 
in  the  absence  of  any  l^;al  evidence  of  either  fact,  a  non-suit  was  properly 
ftwarded— especially  as  in  this  case  there  was  no  proof  that  defendant  re- 
ceived the  com  from  any  other  carrier,  or  how  it  was  received,  after  the 
indorsement  upon  the  bill  of  lading  by  the  agent  was  rejected  as  evidence. 

Principal  and  agent.  Railroads.  Evidence.  Bill  of  la- 
ng.  Before  Judge  Hopkins.  Fulton  Superior  Court  Oo- 
ber  Term,  1875. 

Reported  in  the  opinion. 

Jackson  &  Lumpkin;  Thomas  H.  Whitaker,  for  plain- 
Bb  in  error. 

A.  M.  Hammond  &  Son,  for  defendant. 

Jackson,  Judge. 

This  suit  was  brought  for  the  recovery  of  damages  to  cer- 
n  corn  delivered  at  Saint  Louis,  Missouri,  to  a  steamer, 
apparent  good  order,  to  be  conveyed  by  the  steamboat  to 
^mphis,  and  thence  by  the  Memphis  and  Charleston  Rail- 
ed, and  other  connecting  roads,  to  liaGrange,  Georgia.  The 
'n  was  delivered  to  the  plaintiffs,  who  were  the  consignees, 
LaGrange,  but  was  badly  damaged.  Suit  was  brought 
ftinst  the  defendant,  on  the  allegation  that  defendant  was 
*  last  company  which  received  the  corn  in  good  order,  and 
^  consequently  responsible  for  the  damage. 
^>  2,  3.  The  bill  of  lading,  with  the  indorsement  of  the 
"^^ht  agent  of  the  defendant  at  Atlanta  thereon,  to  the  effect 
^^  the  defendant  received  the  corn  from  the  Western  and 
Atlantic  Railroad  jn  good  order,  was  tendered  in  evidence  and 
^6<^,  and  the  first  question  presented  for  review  here  is, 
^  this  indorsement  by  the  agent,  made  some  days  after  the 
<^  passed  through  Atlanta,  legal  evidence  to  show  that  the 
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defendant  received  the  corn  as  in  good  onler,  so  as  to  charge  it 
with  the  damages  as  the  last  company  which  received  it?     If 
it  was  the  duty  of  this  agent  to  investigate  how  the  freiglit 
was  received,  whetlier  inr  good  or  bad  order,  and  to  report 
that  fact  on  the  bill  of  lading  on  inquiry  by  the  agent  at 
LaGrange,  then  we  think  this  indorsement  would  be  made 
"dum  fervet  optLs'' — in  the  very  work  entrusted  to  him  bjr 
the  company — and  being  so  made  in  the  business  he  was  em- 
ployed to  transact,  his  sayings  or  writings,  which  are  but 
written  statements,  would  be  admissible ;  but  in  the  absence 
of  proof  that  this  was  in  the  line  of  his  business — that  it  was 
his  duty  to  investigate  and  report  thereon — the  written  state- 
ment on  the  bill  of  lading  would  be  but  the  sayings  of  the 
agent  in  respect  to  a  past  transaction,  and  would  not  be  ad- 
missible.    In  this  case,  the  record  does  not  disclose  any  proof 
that  such  investigation  and  report  and  indorsement  was  part 
of  the  business  of  this  agent,  and  therefore  the  indorsemeot 
was  properly  rejected.     In  other  states,  there  is  some  oonflick 
in  the  authorities  upon  the  subject,  and  also  in  the  Englisb 
Reports:   8  N.  Y.,  601,  509;  6  Gray,  460;  28  Eng.Com. 
Law,  275 ;  10  Eng.  Law — all  go  to  sliow  that  the  sayings  of 
the  agents  as  to  past  transactions  are  admissible;  but  \^ 
Georgia,  the  question  is  not  an  open  one.     Section  2208  of 
our  Coile,  and  many  decisions  of  this  court,  settle  it  beyond 
controversy:    6   Georgia  Reports,  365;  19  Ibid,,  416;  29 
Ibid,,  399,  461;  34  Ibid.,  330;  26  Ibid.,  Ill,  and  others. 
These  Georgia  cases  and  our  Code  confine  the  admissibility  ^'^ 
the  sayings  of  the  agent  to  the  business  entrusted  to  him, and 
to  the  time  while  so  employed,  and  exclude  his  sayings  as  ^ 
past  transactions.    In  our  state,  they  are  admissible  only  upo** 
the  principle  of  being  part  of  the  '^rea  gestce"     It  is  clca'i 
therefore,  that  the  court  rejected  the  indorsement  of  this  ageo* 
and  of  the  other  agents,  properly,  because  they  spoke  or  wroto 
about  past  transactions,  and  there  was  no  proof  that  it  w* 
their  business  to  investigate  these  transactions  and  write  <^ 
make  statements  about  them. 

4.  Tlie  indorsement  upon  the  bill  of  lading  made  by  »• 


--% 
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of  this  conipanyy  and  other  companies  connecting  there- 
)eing  properly  rejected  as  evidence,  no  case  is  left  for  the 
iffs  except  such  as  is  made  by  the  bill  of  lading,  stripped 

indorsements,  and  the  reception  of  the  damaged  corn 
Jrange.  Its  reception  at  LaG range  in  a  damaged  con- 
,  is  certainly  no  proof  that  the  defendant  received  the 
s  in  good  order  at  Atlanta.  Trne,  there  are  authorities 
>  effect,  but  we  cannot  concur  in  the  principle  ruled  or  in 
Lsoning  which  led  to  it :  See  note  to  Angell  on  Carriers, 
ition,  section  202,  and  cases  cite<l.  No  presumption,  we 
can  arise  that  it  was  received  in  good  order  at  Atlanta, 
he  fact  that  it  reached  LaGrange  badly  damaged ;  if 
•esumption  arose,  it  would  seem  the  contrary,  especially 
,  as  in  this  case,  the  damage  is  hid  from  sight. 
The  whole  case,  then,  is  narrowed  to  this  point:  does 
ceipt  that  the  corn  was  in  apparent  good  order,  given  by 
mt  of  a  steamboat  at  St.  Louis,  to  be  carried  by  water 
mphis  and  thence  by  rail  to  LaGrange,  furnish  any  evi- 

actual  or  presumptive,  that  the  defendant  received  the 
n  good  order,  or  in  apparent  good  order,  or  as  in  good 
at  Atlanta,  Georgia  ?  There  is  no  evidence  that  the 
lant  was  connected  with  the  steamboat;  that  it  was  en- 
by  any  contract  with  it  or  other  roads  and  it,  so  as  to 
the  agent  at  St.  Louis  who  receipt^Kl  the  bill  of  lading 
e  steamer,  in  any  sense  the  agent  of  defendant  so  as  to 
;he  defendant.  Our  statute,  section  2084  of  the  Code, 
J  the  last  company  of  connecting  railroads  liable ;  it  is 
in  respect  to  any  connection  with  steamboats.  And  it 
rs  to  us  that  there  is  reason  in  this  silence.  Railroads 
ationary,  always  to  be  found  in  the  same  place;  steam- 
may  be  in  one  water  one  year,  and  another  year  a  thou- 
miles  off.  Whilst,  therefore,  it  is  just  to  the  consignee, 
3t  unjust  to  the  railroad  carrier,  to  make  the  last  com- 
rcsi)onsible  to  the  consignee,  and  force  that  company  to 
on  its  connecting  lines  for  indemnity,  to  put  the  onus 
such  company  to  saddle  the  damage  on  the  connecting 
jfrhich  caused  it^  it  would  be  hardly  just  to  apply  the 
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rule  to  a  steamboat.  The  connecting  road  is  immovable,  it 
can  always  be  found  and  sued  ;  tlieboat  is  movable,  variable, 
changeable  in  location,  and  not  so  easily  found  or  sued;  bot 
we  will  not  rule  on  this  point. 

6.  Excluding  the  indorsements  upon  the  bill  of  lading, 
there  is  no  evidence  that  any  of  the  connecting  railroads  re- 
ceived this  corn  in  good  order,  or  as  in  good  order.  If  that 
fact  had  been  proven,  then  the  presumption  would  have 
arisen  that  the  corn  remained  in  that  condition  of  good  order 
from  connecting  road  to  connecting  road  until  it  reached  d^ 
fendant,  and  hence  that  it  was  received  by  defendant  as  in  the 
good  order  in  which  it  lefl  the  other  roads;  and  sucb  pre- 
sumptive proof  would  have  been  sufficient  to  carry  the  case  to 
the  jury,  and  unless  rebutted,  to  have  authorized  a  recovery 
from  the  defendant.  Such  seem  to  be  the  authorities ;  and 
principle  and  practical  good  sense,  and  the  convenience  of  the 
public,  sustain  them,  we  think.  See  43  Barb.,  225;  45N.Y.) 
518 ;  28  Wis.,  204.  But  this  case,  we  think,  breaks  down 
from  the  fact  that  there  is  no  positive  proof  that  the  defend- 
ant received  this  corn  in  good  order,  or  as  in  good  order,  and 
no  presumptive  proof  thereof  by  proof  that  any  rood  with 
which  it  connected  so  received  the  corn,  nor  any  proof  1M^ 
received  the  com  from  any  other  carrier.  We  must,  therefore, 
after  much  deliberation  and  some  hesitation,  sustain  the  non- 
suit an<l  affirm  the  judgment,  there  being  no  legal  evidence  to 
show  how,  or  from  whom,  or  in  what  condition,  this  defend- 
ant received  the  corn  alleged  to  have  been  damaged,  after  the 
indorsements  upon  the  bill  of  lading  were  ruled  out  or  re- 
jected as  evidence. 

Judgment  affirmed. 
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KES  Warmock,  plaintiff  in  error,  vs.  The  State  op 

Georgia,  defendant  in  error. 

The  court  should  not  express  the  opinion  to  the  jury  that  the  facts  (stating 
bem)  "make  not  a  slight,  but  a  strong  circumstance  from  which  they 
t>uld  infer  that  the  pistol  was  concealed." 

G)unsel  have  the  right  to  present  their  view  of  the  law  as  well  as  the  facts 
o  the  jury,  especially  in  criminal  cases,  subject  of  course  to  the  control  of 
he  court  in  the  charge.  Without  this  right,  there  can  be  no  intelligent  ap- 
>lication  of  the  law  to  the  facts. 

Criminal  law.  Charge  of  court.  Before  Judge  Wright. 
ppling  Superior  Court,     September  Term,  1875. 

Re|)orted  in  the  opinion. 

6.  J.  HoLTON ;  D.  M.  Roberts,  by  brief,  for  plaintiff  in 
ror. 

S.  W.  Hitch,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  defendant  was  indicted  and  convicted  of  the  offense  of 
trying  concealed  weapons.  He  moved  for  a  new  trial  on 
e  ground  of  two  errors  in  the  court  on  his  trial : 
Tirst,  that  the  court  charged  the  jury  "that  when  two  men 
Lnding  together  face  to  face,  one  raising  liis  hand  from  his 
ie,  exhibiting  his  pistol,  and  then  dropping  his  hand,  and 
e  other  did  not  see  it  before  or  after  he  raised  it,  having  a 
ir  chance  to  see  it,  it  was  not  a  slight  but  a  strong  circum- 
ince  from  which  they  could  infer  that  the  pistol  was  con- 
noealed."  We  think  that  the  court  erred  in  this  charge  on 
G  authority  of  the  case  of  Stephenson  vs.  Tlie  StatCy  40 
^ergia  Reports y  291.  That  case  covers  this  all  over. 
7he  second  error  assigned  is,  that  the  court  erred  in  not  al- 
WiDg  counsel  to  present  his  view  of  the  law  of  the  case  to 
^  jury,  but  interrupted  him,  and  said  that  matters  of  law 
odd  be  argued  to  the  court,  and  facts  to  the  jury.  We 
^ve  ruled  at  this  term  that  in  a  civil  case  counsel  have  a 
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right  to  present  their  views  of  the  law  so  as  to  discnss  the 
facts  intelligently  to  the  jury,  and  we  ruled  at  the  last  term 
that  counsel  could,  in  the  hearing  of  the  court  and  sabjectof 
course  to  his  correction  in  the  charge,  read  and  comment  on 
law  to  the  jury  in  a  criminal  case:  See  Ransone  vs.  CTrMtion, 
page  353;  McMath  vs.  Th^  State^  65  Georgia  i?q)orte,  303. 
We  think  the  court  erred  in  withholding  this  right. 
Let  the  judgment  be  reversed. 


Ellis  &  Palmer,  plaintiffs  in  error,  vs.  James  A.  Jokbs* 

Company,  defendants  in  error. 

1.  In  refusing  the  injunction  prayed  for,  the  judge  acted  within  the  scope « 
his  legal  discretion  and  did  not  abuse  it. 

2.  A  contract  not  to  carry  on  a  certain  trade  within  the  limits  of  a  certia 
town,  if  clearly  made  out,  will  be  enforced.     (R.) 

Injunction.  Contracts.  Before  Judge  Wright.  Mitchell 
County.     At  Chambers,  January  31,  1876. 

Ellis  &  Palmer  filed  their  bill  against  Jones  &  Company, 
in  which  they  alleged  that  they  had  purchased  the  defendants 
stock  of  merchandise,  consisting  of  dry  goods,  groceries,  etc., 
their  store-house  containing  the  same,  their  custom,  goodwill 
and  right  to  do  business  in  the  town  of  Camilla,  in  the  county 
of  Mitchell,  for  the  sum  of  $7,500  00;  that  said  defendant, 
in  violation  of  said  contract,  had  recommence<l  the  same  busi- 
ness within  twenty-four  feet  of  their  old  stand,  and  if  allowed 
to  proceed  would  greatly  damage  complainants.  They  prayed 
the  writ  of  injunction. 

The  defendants  answered,  denying  in  the  most  positive 
terms  the  contract  set  forth  in  the  bill.  Numerous  and  con- 
flicting affidavits  were  read  in  support  of  the  bill  and  anawef 
respectively. 

The  chancellor  refused  the  injunction  and  complainantatf* 
cepted. 
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8  H.  Spence,  for  plaintiffs  inerror. 
8  &  Lyon,  for  defendants, 

KLET,  Judge. 

judge  beloWy  on  the  bill,  answer  and  affidavits,  refused 
nction  prayed  for.  In  so  doing  he  exercised  the  dis- 
with  ^hieh  he  is  invested  by  law,  and  we  do  not  per- 
at  he  abused  it.  The  case  was  rather  vague,  and  the 
ight  have  well  supposed  that  tliere  was  not  that  full 
»f  certainty  in  the  facts  ^hich  would  demand  his  in- 
on  by  the  remedy  of  injunction.  If  he  had  ruled 
T  way,  we  should  not  have  reversed  him,  nor  shall 
rse  what  he  did  rule.  It  does  notap|)ear  that  he  held 
iract  alleged  in  the  bill  to  be  invalid  because  in  re- 
)f  trade.  We  think  such  a  contract  can  be  enforced, 
actorily  made  out  by  evidence:  10  Georgia  BeportSj 

ference  to  the  fraud  in  pricing  the  goods,  there  seems 
3  necessity  for  injunction  on  that  account,  as  the  de- 
3  are  not  insolvent, 
ment  affirmed. 


:r  &  Maloney,  plaintiffs  in  error,  vs.  Grooveb, 
Stubbs  &  Company,  defendants  in  error. 

I  was  had  in  the  city  court  of  Savannah  in  July,  1872,  at  which  cer- 
ceptions  were  taken  as  a  basis  for  an  application  for  the  writ  of  cer- 
.  On  the  17th  of  the  same  month,  the  writ  of  certiorari  was  order, 
sue  returnable  to  the  January  term,  1873,  of  the  superior  court.  The 
dge  having  made  no  return,  on  March  5th,  1875,  ^^^  defendants  ob- 
a  mandamus  requiring  him  to  certify  and  send  up  the  proceedings 
case,  to  which  he  answered  that  he  could  not  comply  with  the  order 
facts  of  the  case  had  passed  from  his  recollection,  the  trial  having 
ad  several  years  ago,  and  no  statement  of  the  facts  having  been  filed 
ented  for  his  approval  in  accordance  with  the  usual  practice.  Un- 
L.  LVI.  33. 
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der  these  cinimstanceSi  on  July  31st,  1875,  plaintiffs  moved  to  dismi^^ 
certiorari: 
Heldt  that  this  motion  was  properly  overruled  as  the  defendants  had  na%  ^ 
caHed  upon  by  rule  to  show  cause  why  their  certiorari  should  not  1>q  ^ 
missed. 

2.  When  a  party  to  a  cause  in  the  city  court  of  Savannah  excepts  to  any  j-^ 
ceeding  affecting  the  real  merits  of  the  case,  he  must  file  with  such  excm 
tion,  a  just  and  true  statement  of  the  facts  relating  thereto,  and  of  aJJ  l^w 
points  arising  therein,  subject  to  the  approval  of  the  judge. 

3.  To  order  the  case  sent  back  to  the  city  court  for  a  new  trial  was  error. 

Practice  in  the  Superior  Court  Certiorari.  ISovr  trhl 
City  Court  of  Savannah.  Before  Judge  ToMPKiNS.  Chatlwm 
Superior  Court.     May  Term,  1875. 

« 

Reported  in  the  decision. 

RuFUS  E.  Lester,  by  brief,  for  plaintiffs  in  error. 

Howell  &  Denmark,  for  defendants. 

Warner,  Chief  Justice. 

It  appears  from  the  record,  that  at  the  July  term  oftw 
cily  court  of  Savannah,  a  case  was  tried  in  which  Hacktf 
&  Maloney  were  plaintiffs,  and  Groover,  Stubbs  &  Coin|*" 
ny  were  defendants,  and  that  a  verdict  was  rendered  in »' 
vor  of  said  plaintiffs  against  the  defendants;  that  excepli^ 
were  taken  thereto,  and  overruled  by  the  court  on  the  Htn 
of  July,  1872;  that  on  that  day,  the  defendants  applied  to 
the  judge  of  the  superior  court  for  a  writ  of  certiorari,  wW 
wns  sanctioned  and  directed  the  city  judge  to  certify  and 
send  up  to  the  superior  court  the  procee<1ings  in  saidc***,^'^ 
the  January  term,  1873;  that  service  of  said  writ  wa8a^ 
knowledged  by  the  city  judge  on  the  22d  of  August,  1812, 
and  notice  thereof  given  to  the  plaintiffs' attorney.  The  city 
judge  had  made  no  return  to  the  writ  of  e^r^iorari,  and  ontl»8 
6th  of  March,  1875,  the  defendants  obtainc»d  from  the  jodg* 
of  the  superior  court  a  manrfamw*  against  the  judge  of  thecity 
court  requiring  him  to  certify  and  send  up  the  proceedings u» 
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1  case,  to  which  the  judge  of  the  city  court  answered  that  he 
Id  not  comply  with  the  order  of  the  court,  inasmuch  as  the 
ts  of  the  case  had  gone  out  of  his  recollcM'tioii,  the  case  having 
in  tried  some  years  ago,  and  no  statement  of  the  facts  having 
in  filed  or  presented  for  approval  according  to  I  lie  practice 
llie  city  court  of  Savannah,  which  answer  was  not  traversed, 
r  any  further  proceedings  taken  upon  the  mandamus.  On 
;3l8t  of  July,  1875,  the  plaintiffs'  attorney  made  a  motion 
dismiss  the  certiorari^  which  the  court  overruled.  The  de- 
idants'  attorney  then  made  a  motion  that  the  case  be  sent 
ck  for  a  new  trial  in  the  city  court,  which  motion  the  court 
iiiled,  and  ordered  a  new  hearing  of  the  case,  and  gave  judg- 
^nt  against  the  plaintiffs  for  the  costs  in  the  superior  court ; 
lereupon  the  plaintiffs  excepted. 

1.  There  was  no  error  in  refusing  to  dismiss  the  certiorari. 
fore  the  plaintiffs  were  entitled  to  have  had  that  motion 
inted,  in  view  of  the  special  facts  of  this  case,  they  should 
ve  first  obtained  a  rule  calling  upon  the  defendants  to  show 
ase  why  their  certiorari  should  not  be  dismissed,  upon  rea- 
'^able  notice  thereof 

2.  Wlicn  a  party  to  a  cause  in  the  city  court  of  Savannah 
^€8  exceptions  to  any  proceedings  in  a  suit  in  that  court 
fecting  the  real  merits  of  the  same,  as  provided  by  the 
^')8th  section  of  the  Code,  it  is  the  <luty  of  the  party  so 
>»g8uch  exceptions,  to. file  at  the  same  time  a  just  and  true 
atement  of  the  facts  relating. thereto,  as  well  as  the  legal 
^ints  arising  thereon,  subject  to  the  approval  of  the  city 
itlge,  and  such  we  understand  from  the  answer  of  the  city 
"Ige  to  have  been  the  practice  in  that  court.  The  party  ex- 
iting for  the  purpose  of  obtaining  a  certiorari  failed  to  file 
y  statement  of  facts  at  the  time  of  filing  the  exceptions, 
»d  was  therefore  the  party  in  default. 

3.  We  are  not  aware  of  any  law  which  would  have  anthor- 
3d  the  (?ourt  to  order  a  new  trial  in  the  case  on  the  state- 
ent  of  facts  contained  in  the  record.  The  object  and  pur- 
se of  the  defendants  in  their  application  for  a  certiorari  was 
obtain  a  new  trial,  and  by  their  own  default  they  have  ob- 
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taine<l  one  under  the  order  of  the  court,  without  a  hearing 
upon  their  cej^tiorari. 

Let  the  judgment  of  the  court  below  be  reversed. 


Wright  W.  Harrell,  plaintiff  in  error,  vs.  Hannum  4 

Coleman,  defendants  in  error. 

1.  Citizens  generally  have  no  strict  right  of  common  of  pasture  in  the  "woods,'' 
or  upon  the  unenclosed  lands  of  others ;  and  an  injunction  will  not  be 
granted  to  restrain  land-owners  or  other  persons  from  unlawfully  firing  the 
woods  at  undue  seasons  of  the  year,  to  the  injury  or  destruction  of  the 
range  for  cattle,  where  the  injunction  is  applied  for  by  a  proprietor  of  c«t- 
tie  who  rests  his  bill  upon  the  right  of  common  of  pasture,  but  shows  no  right 
other  than  that  enjoyed,  or  which  might  be  enjoyed  alike  by  the  public  m 
general. 

2.  If  equity  will,  in  any  case,  restrain  a  breach  of  the  law  which  restricts  the 
firing  of  the  woods  to  the  months  of  February  and  March,  will  it  do » 
where  the  system  of  burning  complained  of  is  a  few  acres  at  a  time,tt<l 
where  cause  for  penal  actions  and  criminal  prosecutions  on  account  of  [tft 
execution  of  the  system  has  already  happened,  and  the  complainant  does 
not  show  by  his  bill  that  he  has  either  sued  or  prosecuted  the  dcfendaflf 
for  their  past  acts  ?     Quarre  ? 

Injunction.     Common  of  pasture.     Before  Judge  Pat^ 
Dodge  County.     At  Chambers.     January  8th,  1876. 

Reported  in  the  opinion. 

L.  A.  Hall,  for  plaintiff  in  error. 

J.  F.  DeLacey,  for  defendants. 

Bleckley,  Judge. 

This  case  presents  a  contest  over  cattle  and  tnrpentii** 
The  herdsman  makes  a  stand  against  the  aggressions  of  tl* 
manufacturer.  The  man  whose  vocation  it  is  to  tarn  ^ 
herbage  into  beef  rises  up  against  the  man  who  seeks  toc'*' 
vert  the  trees  into  turpentine.  The  disputed  element  i»  J*! 
Fire  is  the  friend  and  ally  of  him  who  seeks  aflber  tarpeiit>>%j 
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^  the  mortal  enemy  of  him  wlio  rejoices  in  the  possession  of 
tiy  cattle.  The  one  ranges  the  forest  with  his  brands  of 
rniiig;  the  other,  in  alarm,  cries  fire  I  and  clamors  for  its 
inction  by  a  conrt  of  equity.  And  equity,  it  seems,  fimis 
3  a  difficult  business.  The  fire  department  of  the  court  is 
y  indifferent.  It  is  wanting  in  hooks  and  ladders,  engines 
1  other  appliances,  and  has  no  water  works.  How  equity 
to  put  out  fire,  or  to  prevent  it  from  s])reading,  is  more 
in  we  know,  without  some  thoughtful  consideration.  TIjc 
nplainant,  however,  is  in  court  with  his  application  for  aid 
the  writ  of  injunction ;  and  that  is  a  writ  which  has  ar- 
ited  many  things,  and  may  possibly  arrest  fire  itself.     Let 

1.  Looking  first  to  the  mere  power  of  the  court  to  meddle 
the  matter,  equity  cannot  interfere  to  save  property,  even 
cases  of  conflagration,  without  he  who  applies  for  its  aid 
OW8  that  he  has  an  interest  in  what  is  about  to  be  burned, 
le  right  alleged  must  be  one  which  the  law  recognizes  as 
operty.  The  complainant  has  made  an  effort  to  comply 
th  this  indispensable  (condition  by  averring  that  he  has,  in 
e  woods  in  question,  the  right  of  common  of  pasture  for  his 
ttle,  which  are  numerous,  and  which  have  been  accustomed 
range  in  those  woods  heretofore.  The  position  of  the  bill 
not  that  the  burning  is  a  nuisance  because  the  cattle  will 
'  there,  to  their  injury,  and  cannot  be  prevented  from  browti- 
g  on  the  impoverished  burned  patches,  so  long  as  the  lands 
6  left  unenclosed,  but  that  it  is  the  complainant's  right  for 
em  to  be  there  in  the  woods  and  enjoy  pasture.  This  is  sub- 
^titially  what  is  alleged  on  the  subject  of  his  title;  and  we 
e  constrained  to  say  that  it  is  wholly  insufficient.  He  does 
^t  set  forth  any  contract,  prescription  or  other  lawful  basis 
f  the  right  he  claims.  He  presents  no  state  of  facts  show- 
B  it  to  be  a  right  in  him  to  pasture  his  (%ittle  there,  which 
>uld  not  have  equal  validity  in  favor  of  all  mankind.  For 
ght  that  we  can  see  in  his  bill,  all  the  inhabitants  of  Georgia, 
least,  might  claim  with  him  a  similar  and  co  equal  privilege. 
ktsvastness  of  ejctentas  to  the  number  of  beneficiaries  might 
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bold  as  to  some  malters;  such,  for  instance,  as  the  public 
roads,  the  navigable  rivers,  etc.,  but  not,  we  apprehend,  as  to 
common  of  pasture  u^wn  lands  which  are  all  private  property. 
For  tlie  right  to  be  in  anybody  it  is  et^sential  that  it  should 
not  be  in  everybody.  What  belongs  to  the  world  at  large,  is 
no  man's  in  particular:  51  Georgia  Reports,  74  It  will  be 
already  clear  that  in  our  judgment,  a  court  of  equity  cannot 
visit  the  scene  of  the  fire  at  the  complainant's  instauoe.  He 
is,  legally  speaking,  a  mere  si>ectator  of  whatever  destruction 
may  happen  to  the  grass  in  that  region,  unless  he  shall  choose 
to  change  his  forum  and  try  penalty  instead  of  injunction. 

2.  It  is  an  act  which  subjects  the  jierpetrator  both  to  penal 
action  and  to  indictment,  to  burn  the  woods,  except  within 
the  time,  and  after  the  notice  prescribed  by  law:  See  Code, 
sections  1456,  1457,  1458.  From  the  record  before  usitap- 
pears  that  the  defendant^),  for  the  benefit  of  their  turpentine 
business,  act  upon  a  system  in  firing  the  woods,  and  have  al- 
ready had  one  or  more  burnings  of  a  few  acres,  in  part  execa- 
tion  of  that  system.  Even  if  the  complainant  had  the  rigkt 
of  common  which  he  claims,  it  would  be  a  grave  question 
whether,  in  view  of  the  apparently  adequate  resources  whicn 
the  C(Mle  affords  by  suit  and  indictment,  the  coniplainant 
would  not  be  left  to  the  risk  of  future  fires  until  he  had  tried 
to  prevent  them  by  suing  and  prosecuting  for  those  of  the pasti 

Judgment  affirmed. 


Archibald  Gilmore,  plaintiflF  in  error,  vs.  GhrxstopHB^ 

Murphy,  defendant  in  error. 

1.  Where  a  plea  is  so  indefinite  and  uncertain  as  to  render  it  impossible »* 
the  court  to  pronounce  the  judgment  of  the  law  thereon,  a  demurrer  vff^ 
to  should  be  sustained. 

2.  Where  the  question  at  issue  is  whether  a  business,  nominally  coodart* 
in  the  name  of  a  firm,  was,  at  a  certain  time,  really  the  property  of  <*•• 
the  alleged  members,  newly  discovered  evidence  to  the  effect  that  eadi** 
of  the  apparent  partners  had  told  a  witness  several  years  after  the  ti>** 
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wliich  the  fact  was  material,  that  whilst  they  did  business  as  a  firm,  yet,  in 
reality,  one  of  the  alleged  partners  had  no  interest  therein,  is  no  ground  of 
new  trial. 

Pleadings.  New  trial.  Before  Judge  Tompkins.  Cliat- 
im  Superior  Court     May  Term,  1875. 

One  of  the  grounds  of  the  motion  for  new  trial  was  that 
'  newly  discovered  evidence,  to  the  effect  that  Murphy  and 
lark  had  each  told  one  Mills,  in  July,  1873,  that  the  latter 
id  no  interest  in  the  business  of  Murphy  &  Clark,  but  sim- 
y  received  wages  as  an  employee.  The  mortgage  sought  to 
I  foreclosed  was  executed  on  January  26th,  1871.     The  nsu- 

supporting  affidavits  were  attached. 

For  the  remaining  facts,  see  the  decision. 

KuFUS  E.  Lester,  by  brief,  for  plaintiff  in  error. 
George  A.  Merger,  by  brief,  for  defendant. 

"Warner,  Chief  Justice. 

C.  Murphy,  the  plaintiff  in  the  court  below,  petitioned  for 
ke  foreclosure  of  a  mortgage  executed  by  A.  Gilmore,  and 
laimeil  that  $l,f>80  00,  besides  interest,  etc.,  was  due.  Gil- 
more filed,  first,  a  plea  of  partial  payment,  which  was  allowed. 

laintiff  moved  to  strike  all  that  part  of  defendant's  plea 
^hich  followed  the  first  plea  of  partial  payment.  The  court, 
^ftcr  argument,  sustained  the  motion.  The  plea  so  stricken 
"l^ged  that  Murphy,  in  consideration  that  Gilmore  would 
^''ee  to  do  for  the  firm  of  Murphy  &  Clark,  of  which  Mur- 
T^J  was  a  member,  the  ornamental  and  sign  painting  for  the 
**d  firm,  that  he  (Murphy)  would  pay  the  purchase  money 
^f  the  said  land,  and  would  also  take  half  of  the  land  him- 
*^*f,  and  would  give  to  Gilmore  time  to  pay  for  the  said  land 
^til  the  amoimts  with  which  he  was  to  be  credited  for  his 
^Ork  by  the  said  Murphy  &  Clark,  should  be  sufficient  to  re- 
^barse  the  said  Murphy;  that  in  pursuance  of  said  contract, 
riliQore  went  to  work  for  the  said  Murphy  &  Clark,  and 
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rendered  service  to  them  to  the  amount  of  $1,653  74;  that 
the  said  Murphy  &  Clark  were  entitled  to  charge  against  him 
(Gilmore)  the  sum  of  $1,046  27,  for  advances  and  payments 
made  to  him,  (Gilmore,)  leaving  a  balance  in  his  favor  of 
$607  47,  due  him  by  the  said  firm  of  Murphy  &  Clark.  And 
Gilmore  claimed  the  right  to  set  off  this  balance  against  the 
debt  due  C.  Murphy  individually.  Gilmore  also  pleaded  that 
Murphy  had  damaged  him  to  the  extent  of  $1,200  00— in 
this,  that  the  said  Murphy  &  Clark,  through  the  said  Chris- 
topher Murphy,  failed  to  supply  him  (Gilmore)  with  a  hrge 
part  of  the  work  which  they  agreed  for  him  to  do,  but  em- 
ployed others  to  do  the  work,  thus  keeping  him  unemployed, 
and  depriving  him  of  the  opportunity  of  working  out  the 
payment  for  the  said  land  in  the  manner  agreed  on.  And 
said  Gilmore  claimed  the  right  to  recoup  this  damage  against 
the  debt  <lue  Murphy. 

The  jury  found  a  verdict  in  fiivor  of  the  plaintiff.  The 
defendant  made  a  motion  for  a  new  trial  on  the  ground  that 
the  court  erred  in  sustaining  the  demurrer  to  the  second  and 
third  pleas  of  the  defendant  and  ordering  the  same  to  be 
stricken,  and  for  newly  discovered  evidence,  which  motion 
was  overruled,  and  the  defendant  excepted. 

1.  The  defendant  did  not  allege  in  his  plea  at  what  time 
the  alleged  agreement  was  made  nor  within  what  time  it  was 
to  be  performed.  Whether  the  alleged  agreement  was  in 
writing,  or  by  parol,  or  whether  it  was  to  be  performed  within 
one  year  or  not,  the  plea  did  not  state,  nor  was  there  any  bill 
of  particulars  annexed  thereto  specifying  the  amount  of  work 
done  by  the  defendant,  nor  was  it  alleged  that  the  plaintiff 
agreed  to  credit  the  amount  of  the  defendant's  work  on  his 
mortgage.  The  pleas  of  the  defendant  were  entirely  too  in- 
definite and  uncertain  to  enable  the  court  to  pronounce  tw 
judgment  of  the  law  thereon.  Good  pleading  consists  in  • 
logical  statement  of  facts  upon  the  record  in  view  of  the  »^ 
applicable  thereto. 

2.  The  newly  discovered  evidence  relates  to  what  Morpif 
and  Clark  told  the  witness.  Mills,  in  July,  1873,  in  regain 
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iir  being  partners  at  that  time^  whereas  the  note  and  mort- 
^  was  made  in  January,  1871.     We  find  no  error  in  over- 
ing  the  motion  for  a  new  trial  on  the  statement  of  facts 
closed  in  the  record. 
Let  the  judgment  of  the  court  below  be  affirmed. 


^LUiiBUS  W.  Dismukes,  administrator^  plaintiff  in  error, 
v%.  Mary  Jane  Pabbott,  defendant  in  error. 

An  instrument,  in  form  a  deed  of  gift  and  well  attested  as  such,  but  not 
egally  attested  as  a  will,  so  that  it  would  wholly  fail  of  effect  if  construed 
o  be  testamentary  in  its  character,  should,  if  very  doubtful  in  its  terms 
rith  reference  to  the  time  of  vesting  the  estate,  be  classed  as  a  deed  and 
lot  as  a  will. 

An  indenture,  signed,  sealed  and  delivered  by  a  father,  in  presence  of  two 
ittesting  witnesses,  giving  and  granting  certain  land  to  his  daughter,  in  con- 
dderation  of  love  and  affection,  to  have  and  to  hold  the  same  after  his 
leath,  during  her  natural  life,  he  reserving  the  right  of  controlling  the 
premises  as  long  as  he  lived,  and  expressing  a  desire  that  at  her  death  the 
jnropcrty  should  be  sold  and  divided  between  his  other  children,  vested,  at 
iie  time  of  its  execution  and  delivery,  an  estate  for  life  in  the  daughter, 
rabject  only  to  the  father's  right  of  possession,  use  and  enjoyment  during 
bis  own  life. 

Deed  or  will.  Before  Judge  Clark.  Webster  Superior 
Mirt.     September  Adjourned  Term,  1875. 

Beported  in  the  opinion. 

Allen  Fobt  ;  L.  C.  Hoyle,  for  plaintiff  in  error. 

Hawkins  &  Hawkins,  for  defendant. 

Bleckley,  Judge. 

The  action  was  by  the  administrator  of  the  donor  against 
^e  donee  in  the  following  instrument;  and  the  only  question 
tt  decision  is,  whether  the  instrument  is  a  testamentary  paper 
i^adeed: 
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"  Georgia — Webster  County  : 

''This  indenture  made  this  6th  day  of  Januaiy^  1873, be- 
tween William  H.  Dismukes,  of  said  county  and  state,  oftlie 
one  part,  and  Mary  Jane  Parrott,  his  daughter,  of  the  same 
place,  of  the  other  part :  witnesseth,  that  the  said  William 
H.  Dismukes,  for  the  love  and  affection  that  he  has  for  his 
daughter,  Mary  Jane  Parrott,  has  given  and  granted,anddoe8 
by  these  presents  give  and  grant  unto  the  said  Mary  Jane 
Parrott,  all  that  tract  of  land  constituting  his  resideuce  in  said 
county.  To  have  and  to  hohl  the  aforesaid  premises  after  bis 
death  during  her  natural  life.  The  said  William  H.  Dis- 
mukes reserves  the  right  of  controlling  the  aforementioned 
premises  as  long 'tis  he  lives.  William  H.  Dismukes  desires 
that  the  aforementioned  premises,  at  the  death  of  the  said 
Mary  Jane  Parrott^  be  sold  and  divided  between  the  balance  of 
his  children.  W.  H.  DISMUKES,  [Seal.] 

^'  Signed,  sealed  and  delivered  in  the  presence  of 
"  Mark  Hollomon, 
"  Peter  W.  Reddick,  N.  P.  and  ex  of.  J.  P." 

It  is  not  easy  to  say  what  this  instrument  is.  It  has  tbeform 
and  general  requisites  of  a  deed,  including  attestation.  Con- 
strued as  a  deed,  it  would  have  validity  and  take  effect; con- 
strued as  a  will,  it  would  be  a  nullity,  as  it  has  but  two  witnesses, 
and  the  law  requires  three.  We  do  not  certainly  know  whatiti3 
Its  construction  is  very  doubtful.  Taking  all  its  terms  togetb- 
er,  it  would  seem  that  the  grantor  intended  to  pass  something 
presently,  for  he  defines  what  it  was  his  purpose  to  reserve,nani- 
ely :  the  control  during  his  own  life.  By  control,  he  most  prob- 
ably meant  possession,  use  and  enjoyment;  not  absolute titlc^ 
with  power  of  disposition  beyond  the  term  of  his  own  life.  To 
hold  the  instrument  to  be  a  will  would  be  to  make  the  re- 
servation altogether  idle  and  useless.  By  holding  it  to  be » 
deed,  effect  can  be  given  to  the  reservation  as  a  part  of  theiD* 
strument — to  all  the  words,  without  rejecting  any  as  sap«^ 
fluous.  This,  we  think,  is  the  safer  and  better  construeticB* 
It  is  the  one  which  was  adopted  by  the  court  below,  and  «• 
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not  convinced  that  the  court  erred.     Numerous  cases  on 
I  general  subject  have  been  heretofore  decided  by  this  court ; 
b  it  is  unnecessary  to  cite  them.     We  have  not  omitted  to 
imine  them. 
Judgment  affirmed. 


iXiME  J.  Desvergers  et  al,^  plaintiffs  in  error,  tw.  Fran- 
cis M.  Willis^  administrator,  defendant  in  error. 

U  there  exists  a  public  road  upon  land  which  was  known  to  the  vendee  at 
be  time  of  the  purchase,  does  not  constitute  a  breach  of  a  covenant  of 
rarranty  against  incumbrances. 

Warranty.  Boads.  Before  Judge  Tompkins.  Chatham 
perior  Court.     May  Term,  1875. 

Reported  in  the  decision. 

BuFUS  E.  Lester,  by  brief,  for  plainti£&  in  error. 

Howell  &  Denmark,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff,  as  the  administrator  of  W.  F.  Willis,  sued 
e  defendants  on  a  promissory  note  given  by  them  to  his  in- 
state for  the  sum  of  $833  33.  The  defendants  pleaded  that 
^c  note  was  given  for  a  part  of  the  purchase  money  of  a  cer- 
iQ  described  tract  of  land  purchased  by  them  of  the  plain- 
t's intestate  in  his  lifetime,  who,  by  his  deed  of  convey- 
^ce  of  said  land  to  them,  covenanted  and  warranted  the  title 
'ereto  to  be  free  and  discharged  of,  and  from  all  manner  of 
><^inbrance8  whatsoever.  The  defendants  allege  that  said 
^venant  was  broken  in  this,  that  at  the  time  of  making  said 
^  the  said  bargained  premises  were  not  free  from  incum- 
"^ces,  but  on  the  contrary,  before  the  making  of  said  deed, 
i^  a  long  time;  there  had  been,  and  then  was,  and  ever  since 
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hath  been^  a  pubh'c  road  runuing  through  said  land,  to  the  use 
of  which  road  the  public  generally  had  at  that  time  acqoired| 
and  have  continued  to  exercise,  this  right,  which  defendants 
are  unable  to  prevent,  to  their  damage,  $1,000  00.  The  jury, 
under  the  charge  of  the  court,  found  a  verdict  for  the  plain- 
tiff for  the  full  amount  of  the  note.  The  defendants  made  a 
motion  for  a  new  trial  on  the  several  grounds  therein  set 
forth,  which  the  court  overruled,  and  the  defendants  excepted. 
The  court  charged  the  jury  "that  if  the  defendants  knew, 
at  the  time  of  the  purchase  of  the  land,  that  there  was  a  road 
existing  upon  it,  either  a  public  or  a  pnvate  road,  they  cannot 
avail  themselves  of  the  warranty  against  incumbrances.''  A 
general  warranty  of  title  to  land  against  the  claims  of  all  pe^ 
sons  includes  in  itself  covenant  of  a  right  to  sell,  and  of  quiet 
enjoyment  and  of  freedom  from  incumbrances:  Code, section 
2603.  The  question  made  by  the  record  in  this  case  i^ 
whether  a  public  road  on  the  land,  which  fact  was  kuown  to 
the  purchaser  at  the  time  of  his  purchase,  is,  in  this  state,  a 
breach  of  a  covenant  of  warranty  against  incumbrances?  The 
decisions  of  the  courts  of  this  country  are  not  uniform  u|K)n 
this  question,  but  the  weight  of  authority,  we  think,  is  that 
the  existence  of  a  public  road  on  the  land,  known  to  the  pur- 
chaser, is  not  such  an  incumbrance  as  would  constitute  a 
breach  of  the  covenant  of  warranty.  This  view  of  the  ques- 
tion is  sustained  by  the  better  reason,  esjiecially  as  applicable 
to  the  condition  of  the  people  of  this  state.  To  hold  that  a 
public  road  running- through  a  tract  of  land,  wiiich  was 
known  to  the  purchaser  at  the  time  of  his  purchase  thereof, 
is  such  an  incumbrance  on  the  land  as  would  constitute  a 
breach  of  a  covenant  of  warranty  against  incumbrances,  would 
produce  a  crop  of  litigation  in  this  state  that  would  be  almost 
interminable.  It  is  true  that  the  court  charged  the  jury  if 
there  was  a  private  road  on  the  land,  that  would  not  be  s 
breach  of  the  warranty  against  incumbrances,  but  that  part  of 
the  charge  did  not  hurt  the  defendants,  inasmuch  as  they  ad- 
mitted in  their  plea  that  the  road  on  the  land  in  controvtf^ 
sy  was  a  public  road.     Whether  a  private  road  on*  loi 
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ould  be  a  breach  of  a  covenant  of  warranty  against  incum- 
rancesy  we  express  no  opinion.  The  court  submitted  the 
aestion  as  to  the  fraudulent  representations  made  by  the 
endor  to  the  jury,  and  they  have  passed  upon  it.  If  the 
/idence  had  clearly  shown  that  it  was  the  intention  of  the 
arties  at  the  time  of  the  purchase  of  the  land  that  the  de- 
^ndants  would  have  the  right  to  stop  up  the  road»  and  that 
le  warranty  was  made  expressly  in  view  of  that  fact,  it 
x>uld  have  presented  a  different  question.  The  only  evi- 
ence  in  the  record  on  that  point  is  that  Willis  told  Richards 
¥ho  was  WilhV  agent  to  show  the  land  to  any  one  who 
light  desire  to  look  at  it  with  a  view  to  purchase,)  that  he 
light  run  his  fence  across  the  road,  that  it  was  only  there  for 
^nvenience,  and  that  h^  told  one  of  the  defendants  when  he 
\iae  to  look  at  the  land  what  Willis  had  told  him,  that  any 
ne  purchasing  the  land  might  close  up  the  road.  In  view  of 
be  evidence  disclosed  in  the  record,  and  the  charge  of  the 
ourt  applicable  thereto,  we  find  no  error  in  overruling  the 
notion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Fesse  L.  Blalock,  plaintiff  in  error,  vs.  M.  M.  Tidwell, 

executor,  defendant  in  error. 

.  Judgment  rendered  in  1874,  in  a  suit  commenced  in  1856,  cannot  be  set 
aside  for  a  clerical  mistake  in  the  process,  the  original  defendant  having  ap- 
peared at  the  first  term  after  the  declaration  was  filed  and  pleaded  to  the 
merits  of  the  action;  his  executor,  on  being  made  a  party,  having  also 
pleaded  to  the  merits;  and  no  suggestion  of  any  defect  in  the  process  hav- 
ing been  made  until  after  verdict  and  judgment,  eighteen  years  posterior 
to  the  first  appearance  and  plea. 

:.  Even  before  the  adoption  of  the  Code,  appearance  and  pleading  to  the 
merits  waived  service. 

Judgments.  Waiver.  Pleadings.  Service.  Process.  Be- 
bre  Judge  Buchanan.  Fayette  Superior  Court.  August 
E^erm,  1876. 
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Reported  in  the  opinion. 

J.  L.  Blalock;  Dorsey  &  Brady,  by  B.  F.  Lonqley, 
for  plaintiff  in  error. 

No  appearance  for  defendant. 

Bleckley,  Judge. 

The  declaration  was  filed  on  August  26th,  1856.   The 
clerk  issued  process  returnable  to  the  superior  court  to  beheld 
"on  the  third  Monday  in  September  next,"  and  dated  it  Sep- 
tember 27th,  1856.     No  return  of  service  was  made  by  the 
sheriff,  and  there  was  no  acknowledgment  or  written  waiver 
of  service.     At  September  term,  1856,  the  defendant  appea^ 
ed  by  attorney  and  pleaded  the  general  issue.     He  died,  and 
his  executor  was  made  a  party.     The  executor  appeared  and 
pleaded  the  general  issue,  and  a  special  plea  to  the  action.  At 
August  term,  1874,  a  verdict  was  rendered  for  the  plaintiff, 
and  judgment  thereon  was  duly  entered  up  and  signed.  Af- 
ter all  this,  the  executor  moved  the  court  to  set  aside  and  va- 
cate the  judgment,  on  the  ground  tiiat  the  process  bore  date 
on  the  27th  of  September,  1856,  and  required  the  defendant 
to  appear  at  tiie  superior  court  to  be  held  "on  the  third  Mon- 
day in  September  next;"  and  on  the  ground  that  there ^vas 
no  return,  acknowledgment  or  waiver  of  service.    The  coo^t 
granted  the  motion,  at  August  term,  1875,  and  passed  an  or- 
der setting  aside  and  vacating  the  judgment. 

1.  The  early  rulings  of  this  court  on  the  subject  ofpr^ 
cess  were  very  strict :  See  6  Georgia  Reports,  44 ;  13  Ibid'} 
217;  16  Ibiil,  194;  17  Ibicl,  67;  20  Ibid.,  225,398. 
Looking  back  upon  them,  some  of  the  judges  doubted  wh^ 
ther  they  were  not  overstrict;  22  Georgia  Reports^  358; 
27  Ibid.,  263.  The  amendment  act  of  1853-4,  most  proba- 
bly had  some  influence  in  softening  the  construction,  or  rather 
the  application  of  the  act  of  1799.  In  Irwin  vs.  McKee,^ 
Georgia  Reports,  646,  the  head-note  is,  "  Too  late  to  objectto 
process  aft;er  party  has  appeared,  confessed  judgment,  andea- 


I 
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m  apiieal/'  That  case  was  very  similar  to  the  present, 
he  process  was  dated  April  Ist,  1856,  and  required  ap- 
ce  "  on  the  third  Monday  in  April  next."  The  defend- 
iving  confessed  judgment  and  entered  an  appeal,  moved, 

appeal  trial,  to  dismiss  the  cause  on  account  of  defect 
proceas.  The  motion  was  denied.  In  affirming  the 
ent.  Judge  McDonald,  speaking  for  the  court,  said: 
process  was  amendable  by  stiitute;  but  if  it  had  not 
it  had  the  effect  of  all  process,  for  the  defendant  ain 

and  defended." 

Townsend  vs.  Stoddunl,  26  Georgia  Reports^  430,  the 
lote  reads  thus :  "  Declaration  amendable,  being  sub- 
Jly  correct;  process  calling  party  to  wrong  day,  also 
able  if  defendant  appeared  at  the  time  fixed  on  for  the 
uid  moved  in  the  case."  The  process  required  appear- 
n  the  second  Monday  in  April,  when  the  time  fixed  by 
r  holding  the  court  was  the  fourth  Monday.  There  was 
•me  defect  in  the  declaration,  and  the  court  allowed  both 
amended.  In  the  opinion  delivered  by  Judge  McDoN- 
be  said  they  were  both  amendable  by  statute,  and  that 
feudant's  appearance  (he  having  made  a  motion  in  the 
as  well  as  appeared)  was  a  waiver  of  defects  and  errors 

process  calling  him  to  the  court. 

on  the  authority  of  thase  two  cases  we  think  we  are  well 
nted  in  holding  that  the  motion  to  set  aside  the  judg- 
in  the  case  at  bar  ought  to  have  been  denied.  The  ori- 
ilefendant  appeared  and  pleaded  at  September  term,  1856. 
ilear  enough  that  that  was  the  term  to  which  the  pro- 
as meant  to  be  returnable.  The  mistake,  doubtless,  was 
in  dating  the  process,  the  word  "September"  having  been 
n  in  place  of  the  word  "August."  besides,  the  case  re- 
d  in  court  until  long  after  the  full  day-light  of  amend- 
had  dawned  upon  our  law  by  the  adoption  of  the  Code; 

would  be  strikingly  out  of  harmony  with  the  times  if 

tried  in  1874,  after  eighteen  years  of  lingering  or  of 
ion,  had  to  go  down  and  be  forever  lost  because  of  a 
I  defect  in  the  process.     As  Judge  Lumpkin  said  in 
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Taiumvft.  Allison^  31  Georgia  Reports^  337,   "the  time   i&r 
such  trifling  is  past." 

2.  The  ground  of  the  motion  which  attacks  the  prooeediog 
for  want  of  formal  service,  is  clearly  insufficient.  There  wm 
double  the  appearance  and  pleading  requisite  to  supplj  the 
place  of  service:  11  Georgia  Reports,  20;  13  Ibid.,  217;  14 
Ibid.,  587. 

Judgment  reversed. 


W.  Woods,  ordinary,  plaintiff  in  error,  vs.  E.  C.  Jones,  de- 
fendant in  error. 

1.  Generally  a  judgment  of  reversal  embracing  no  special  directions,  simply 
vacates  the  judgment  excepted  to,  and  is  to  be  followed  by  a  new  trial  a 
the  court  below  :  ij  Georgia  Reports^  6jj. 

2.  After  a  judgment  in  favor  of  a  creditor  upon  a  money  rule  against  fl» 
sheriff  has  been  reversed,  on  the  ground  that  the  creditor's  lien  is  notsa- 
perior,  but  inferior,  to  a  competing  order  setting  the  fund  apart  for  «* 
debtor's  family  under  the  homestead  and  exemption  laws,  the  creditor, 
upon  the  new  trial,  may  still  attack  the  order  as  void  for  want  of  jorisfflC- 
tion  in  the  ordinary  when  it  was  granted,  that  question  not  having  been 
made  on  the  first  trial  nor  passed  upon  by  the  supreme  court.  In  snd» » 
case  the  validity  of  the  order  is  not  res  adjudicata^  but  only  its  priority  H 
compared  with  the  creditor's  lien. 

3.  There  being  (as  held  in  the  case  of  Pate  vs.  The  Oglethorpe  CompanfiSi 
Georgia  Reports^  ^i^^  no  provision  of  law  for  setting  apart  a  second  or  sup- 
plemental homestead,  etc.,  the  second  order  of  the  ordinary  is  without  ju- 
risdiction and  void. 

4.  A  first  application  which  has  been  granted  and  approved  is  not  void  !*• 
cause  the  applicant  did  not  allege,  in  terms,  that  he  was  the  head  of  a  fuo- 
ily,  when  the  application  shows  on  its  face  that  it  was  made  •*  for  the  use 
and  benefit  of  his  family,"  and  when  the  same  creditor,  who  Ls  now  a  par- 
ty before  the  court,  appeared  and  filed  objections  on  other  grounds,  W 
none  on  this  ground. 

ordinary's  approval  at  the  close  of  the  homestead  or  exemption  p** 

u  duly  recorded  in  the  clerk's  office,  will  be  construed  as  applying  to 

>lication,  and  not  to  objections  filed  by  a  creditor,  although  the  ob- 

be  set  out  in  the  record  between  the  application  and  the  entry  of  ap- 
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Jgments.  New  trial.  Practice  in  the  Supreme  Court, 
estead.  Debtor  and  creditor.  Before  Judge  Bartlett. 
;an  Superior  Court.     September  Term,  1875. 

\  January  31st,  1870,  one  James  R.  Martin  applied  to 
)rdinary  of  Bartow  county  for  an  exemption  of  person- 
to  be  set  apart  for  the  use  and  benefit  of  his  family,  the 
I  specified  aggregating  in  value  $669  25.  E.  C.  Jones 
ted  upon  the  ground  that  the  applic^int,  in  the  year  1869, 
ed  into  a  contract  with  him,  binding  all  this  personal 
jrty,  to  secure  the  payment  for  provisions  furnished  to 
pplicant  to  enable  him  to  raise  his  crops  during  that  year. 
)e  record  is  presented  here,  following  this  objection  is 
pproval  of  the  ordinary. 

\  December  30th,  1872,  Martin  filed  his  petition  with 
>rdinary  of  Morgan  county,  in  which  he  set  forth  the 
said  proceedings  in  Bartow,  and  also  that  he  had  since 
ne  a  citizen  of  Morgan ;  that  he  was  the  head  of  a  fam- 
onsisting  of  a  wife  and  six  children ;  that  the  exemp- 
dlowed  by  the  ordinary  of  Bartow  county  did  not  amount 
,000  00;  that  he  has  in  the  hands  of  Antoine  Poullain, 
jout  $200  00,  which  he  prays  may  also  be  exempted  to 
On  the  day  appointed  for  the  hearing  the  applicant 
ded  his  petition  by  setting  forth  other  items  of  person- 
to  be  exempted,  amounting  to  $187  00,  and  by  annex- 
.  schedule  thereof,  as  well  as  of  the  money  in  the  hands 
>ullain. 

|X)n  this  petition  the  ordinary  ordered  that  the  personalty 
an  specified  be  set  apart  as  exempt,  and  that  the  $200  00 
ivestetl  in  any  personalty  desired  by  the  petitioner. 
1  January  30th,  1874,  Martin  again  petitioned  the  ordi- 
p  setting  forth  the  proceedings  aforesaid,  for  the  exemp- 
of  an  execution  for  $100  00,  with  interest,  which  he  had 
ned  against  one  Henderson  Taylor.  This  was  also  al- 
ii. 
>tice  having  been  served  upon  Antoine  Poullain,  jr.,  to 

»yer  the  fund  in  his  hands  to  the  ordinary,  for  the  pur- 
Vol.  lyi.  34. 
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pose  of  investment  for  the  benefit  of  Martin  and  fkroilr,  he 
declined  upon  the  ground  that  process  of  garnishment  l>^ 
been  served  upon  him  at  the  instance  of  Jones.     At  theS^P" 
tember  term,  1874,  of  the  superior  court,  Poullain,  under  ^■*' 
rection  of  the  court,  paid  over  the  amount  due  Martin  to  ^"® 
sheriff,  to  be  held  subject  to  further  order.     Jones,  havi'^S 
obtained  judgment  against  Poullaiu,  as  garnishee,  and  pla^^^ 
the  execution  is3ue<]  thereon  in  the  hands  of  the  sheriff,  o  "' 
tained  a  rule  against  the  sheriff,  requiring  him  to  show  ca*>^ 
why  such  fund  should  not  be  paid  over  to  him.     To  this  p 
ceeding  the  ordinary,  for  the  use  of  Martin  and  his  family,  v 
made  a  party.     The  sheriff  answered  that  he  had  been  serw^" 
with  notice  by  said  ordinary  that  he  claimed  such  fund    tor 
the  use  of  the  wife  and  minor  children  of  Martin^  to  be  in- 
vested under  the'exemption  laws. 

The  court  ordered  the  fund  to  be  paid  to  Jones,  and  the 
ordinary  excepted.  This  judgment  was  reversed  by  ibe 
supreme  court  at  the  January  term,  1875,  "on  the  ground 
that  the  court  erred  in  ordering  the  money  in  the  slieriff'fl 
hands  to  be  paid  in  satisfaction  of  the  Ji.  fa.  in  favor  of  Jooes 
against  Martin,  on  the  stjitement  of  facts  disclosed  in  there- 
cord."  When  the  remittitur  was  made  the  judgment  of  t'w 
superior  court,  the  ordinary  moved  an  order  directing  the 
sheriff  to  pay  the  fund  over  to  him  in  accordance  with  tlie 
decision  of  the  supreme  court.  Jones  objected  upon  tlw 
ground  that  the  only  right  which  the  ordinary  had  to  snA 
fund  was  based  on  a  second  or  supplemental  homestead  grant- 
ed to  Martin  without  authority  of  law.  The  ordinary  rep''*" 
that  such  objection  was  covereil  by  the  judgment  rendered  kf 
the  supreme  court,  as  it  disposed  of  the  fund ;  that  as  tl"* 
point  had  not  been  insisted  on  in  tlie  first  instance, it  ^fn^^ 
late  to  rely  upon  it  now. 

The  court  sustained  the  objection,  and  again  ordered  iw 
fund  to  be  paid  to  the  fi,  fa.  in  favor  of  Jones.  To  tl>'* 
judgment  the  ordinary  excepted. 

McHenry  &  McIIenry,  for  plaintiff  in  error. 
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Seaborn  Reese,  for  defendant. 

Bleckley,  Judge. 

The  rejwrter's  statement  will  give  the  facts,  and  the  head- 
lotes  the  law,  of  this  case.  It  will  be  noticed  that  the  second 
learing  in  the  c^)urt  below  was  not  on  exactly  the  same  evi- 
lence  as  the  first.  But  without  that  difference,  it  would  be 
he  sounder  ruling  to  hold,  as  we  do,  that  a  defect  rendering 
suitor's  title  to  a  fund  void,  would  not  be  presented  too  late 
t  any  active  stage  of  the  case  prior  to  its  final  disposition. 
Inch  an  objection  should  be  heeded  so  long  as  the  fund  in 
ontest  is  within  the  power  of  the  court,  unless  it  has  already 
>een  considere<],  and  some  direct  ruling  made  upon  it. 

Judgment  affirmed. 


Sdw;ard  F.  Daniel,  plaintiff  in  error,  vs.  Joseph  Donald- 
son, defendant  in  error. 

.  The  clerk's  certificate  to  the  bill  of  exceptions  cannot  be  waived.  In  its 
absence,  the  writ  of  error  will,  on  motion,  be  dismissed.     (R  ) 

t.  The  certified  transcript  of  the  record  cannot  be  waived.  If  not  forwarded 
to  this  court  by  direction  of  counsel,  the  writ  of  error  will,  on  motion,  be 
dismissed.     (R.) 

Practice  in  the  Supreme  Court.  Waiver.  Certificate.  Ee- 
5ord.    Before  the  Supreme  Court.     January  Term,  1876. 

This  case  came  up  upon  what  purported  to  be  the  bill  of 
^xoeptions.  This  paper  appeared  never  to  have  been  filed  in 
the  clerk's  office  of  the  superior  court.  No  certificate  of  the 
5lcrk  was  appended  thereto.  Upon  it  was  the  following  agree- 
tticnt  :• 

'*I  acknowledge  complete  service  of  notice  that  this  bill  of 
^oeptions  has  been  signed  and  certified  according  to  law,  and 
"^ve  copy. and  all  other  notice  or  service;  and  as  this  bill 
^'^ntains  all  the  record  necessary  to  a  proper  hearing  of  the  case, 
'^Q  agree  that  the  case  may  be  heard  and  determined  in  and 
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I)y  the  supreme  court  on  this  bill  of  exceptions  alone,  witboot 
further  record  or  certificate  of  any  officer,  and  without  filing 
the  same  in  the  clerk's  office  of  Cherokee  superior  court. 
This  31st  March,  1875. 

(Signed)  "  Ii^wiN  &  Anderson, 

"  Difendanfs  Attonuys."* 

No  transcript  of  the  record  was  forwarded. 

When  the  case  was  called,  counsel  for  defendant  moved  to 
dismiss  the  writ  of  error  upon  the  ground  that  the  pap€rpu^ 
porting  to  be  Ihe  bill  of  exceptions  was  not  certified  by  the 
clerk,  and  because  no  transcript  of  the  record  accompanied  the 
same. 

The  motion  was  sustained  on  both  grounds. 

George  N.Lester;  James  R.  Brown,  for  plaintiff  in 
error. 

Irwin  &  Andei^on,  by  Z.  D.  Harrison,  for  defendant 


Augustus  H.  Lbe;  executor,  plaintiff  in  error,  vs.  Lemuh- 
B.  Anderson,  assignee,  defendant  in  error. 

1.  Where  the  bill  of  exceptions  is  forwarded  without  a  certified  transcript  of 
the  record,  though  it  may  have  embraced  in  it  a  full  copy  of  such  record, 
the  writ  of  error  will  be  dismissed.     (R.) 

2.  There  being  no  authentic  portion  of  the  record  here,  a  suggestion  of  * 
diminution  thereof  cannot  be  allowed.     (R.) 

3.  A  case  dismissed  for  want  of  a  certified  transcript  of  the  record  will  not 
be  reinstated  upon  the  production  of  the  receipt  forwarded  by  the  clerk  » 
this  court  to  the  clerk  of  the  superior  court  stating  that  the  bill  of  excep- 
tions and  transcript  had  been  received,  accompanied  by  the  certificate  » 
the  latter  officer  to  the  effect  that  from  such  receipt,  he  believed  he  hw 
forwarded  such  transcript.     (R.) 

Practice  in  tlie  Supreme  Court.     January  Term,  1876. 
The  above  head-notes  report  this  case. 
J.  J.  Floyd,  for  plaintiff  in  error. 
Clark  &  Pace,  for  defendant. 
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^Hallett,  Seaver  &  Burbank,  plaintiffs  in  error,  v$, 
Blain  &  Harris,  defendants  in  error. 

'Where  proceedings  had  before  a  justice  of  the  peace  are  brought  up  for  re* 
view  by  writ  of  certiorari,  and  no  question  of  fact  is  involved,  it  is  the 
duty  of  the  superior  court  to  render  a  final  judgment  in  the  case,  without 
sending  it  back  to  the  lower  tribunal. 
Warner,  Chief  Justice. 


Squire  Underwood,  plaintiff  in  error,  m.  The  State  op 

Georgia,  defendant  in  error. 

Geobge  Faver,  plaintiff  in  error,  v%.  The  State  op  Geor- 
gia, defendant  in  error. 

Fields,  Witherspoon  &  Company,  plaintiff  in  error,  t?*. 
Demore  &  Company,  defendants  in  error. 

"^e  verdicts  iif  these  cases  are  sustained  by  the  testimony. 


I^UBLEY  P.  Jackson,  plaintiff  in  error,  vs.  Gilbert  M. 

Byne,  defendant  in  error. 

*"*  granting  of  an  injunction  without  notice  to  the  party  sought  to  be  en' 
joined,  is  in  violation  of  section  3211  of  the  Code. 
Earner,  Chief  Justice. 


Jobk  X.  Burkhalter,  plaintiff  in  error,  vs.  John  W. 

Baker,  defendant  in  error. 

^^ere  upon  the  trial  of  a  possessory  warrant,  the  right  to  the  possession  of 
Uic  property  turned  exclusively  upon  the  evidence,  and  no  error  of  law  is 
Complained  of,  the  decision  of  the  naagistrate  will  not  be  reversed. 
V^ARNER,  Chief  Justice. 

^.       Ko  reports  or  opinions  are  published  in  this  and  the  following  cases,  iH  accordance  with 
^^  Iffovisions  of  act  of  March  sd,  1875.    (R.) 
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A.  L.  Garvin,  executor,  plain tifT  in  error,  t?«.  A.  M.  Whel- 
chel, defendant  in  error. 

Contracts  entered  into  after  June  ist,.i869,  though  in  renewal  of  obligations 
bearing  dates  anterior  thereto,  are  not  within  the  provisions  of  the  limita- 
tion act  of  1869. 
Warner,  Chief  Justice. 


Joseph  F.  Douglass  et  al.,  plaintiffs  in  error,  vs.  Philip 

Fitzgerald,  defendant  in  error. 

Where  th&  facts  are  conaplicated,  and  the.  appointment  of  a  receiver  and 
granting  of  an  injunction  will  protect  the  rights  of  the  respective  parties, 
the  discretion  of  the  chancellor  will  not  be  controlled. 
Warner,  Chief  Justice. 


Martha  M.  Girardey  et  al.,  plaintiffs  in  error,  t«.  An- 
drew M.  Moore  et  aJ.y  defendants  in  error. 

W.  A.  Gregory,  plaintiff  in  error,  V8.  William  A.  Rai^- 

SON,  defendant  in  error. 

This  court  will  not  interfere  to  control  the  discretion  of  the  chancellor  m 
granting,  or  refusing  to  grant,  injunctions,  when  no  rule  of  law  or  well  es- 
tablished principle  of  equity  has  been  violated. 
Warner,  Chief  Justice. 
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SUMMERVILLE  MACADAMIZED,   GbADED,  OB   PlANK 

Road  Company,  plaintiff  iu  error,  vs.  The  Augusta 
Land  Company,  defendaut  in  error. 

an  application  for  an  injunction  to  restrain  trespass,  this  court  will  not 
control  the  discretion  of  the  court  below  in  refusing  such  injunction  if  the 
defendants  are  fully  able  to  respond  in  damages ;  and  if  the  bill  be  re- 
tained for  a  full  hearing,  on  the  trial  before  the  court  and  jury,  all  the  facts 
can  be  fully  investigated,  damages  for  the  past  estimated  and  recovered, 
and  a  perpetual  injunction  be  decreed  for  the  future,  if  on  such  full  hear- 
ing such  decree  should  be  found  to  be  equitable  and  just. 
Jackson,  Judge. 


Frederick  W.  Pike  d  al.j  plaintiffs  in  error,  vs.  Thomas 
D.  DoTTERER,  trustee,  et  al.,  defendants  in  error. 

The  court  having  expressed  its  opinion  in  its  charge  upon  the  facts  of  this 
case,  a  new  trial  is  ordered. 
Warner,  Chief  Justice. 


S.  W.  Mays,  executor,  et  al.y  plaintiffs  in  error,  vs.  T.  N. 

KiLLEN,  defendant  in  error. 

To  authorize  an  executor  to  recover  in  ejectment,  he  must  introduce  the  will 
and  not  the  letters  testamentary  only :  Sorrell  vs.  Ham,  g/A   Georgia  Re- 

jACKSOtf,  Judge. 


USES  ARGUED  AND  DETERMINED 


IN  THB 


iiijrem^  ^0urt  of  ^corgm, 


AT  ATLANTA. 


JULY  TERM,  1876. 


Present— -HIRAM  WARNER, Chief  Justice. 

L.  E.  BLECKLEY, Judge. 

JAMES  JACKSON, " 


DMAS  D.  Speer  et  al,,  plaiutiffs  in  error,  V8,  O.  P.  Meb- 
RYMAN  &  Company,  ilefendants  in  error. 

rhere  a  bill  of  exceptions  is  signed  neither  by  the  plaintiffs  in  error  nor 
:ir  counsel,  the  writ  of  error  will  be  dismissed.     (R.) 
or  can  this  defect  be  cured  by  a  proposition  from  counsel  to  sign  the  bill 
exceptions  after  it  has  reached  this  court.     (R.) 

^ractice  in  the  Supreme  Court.     July  Term,  1876. 

Then  this  case  was  called,  counsel  for  defendant  moved  to 
liss  the  writ  of  error  because  the  bill  of  exceptions  as  oerti- 
hy  the  judge  and  the  clerk,  was  signed  by  no  one.  Coun- 
for  plaintiffs  in  error,  to  cure  this  omission,  proposed  to 
.  either  their  own  names  or  the  names  of  the  counsel  who  ap* 
red  in  the  record  to  have  represented  the  case  in  the  court 

439 
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below.  This  the  court  refused  to  permit,  and  dismiss  the 
case,  enunciating  the  principles  embraced  in  tlie  above  head- 
notes. 

Hawkins  &  Guerry,  for  plaintiffs  in  error, 

B.  P.  HoLLis^  for  defendant. 


Jack  Porter,  plaintiff  in  error,  t?«.  The  State  of  Geor- 
gia, defendant  in  error. 

The  brief  of  evidence  used  on* the  motion  for  a.new  trial  most  bate  beei 
approved  by  the  presiding  judge,  notwithstanding  the  fact  that  it  has  been 
agreed  upon  by  counsel,  and  this  approval  must  afi&rmatively  appear  either 
in  the  bill  of  exceptions  or  in  the  record.     (R.) 

New  trial.  Practice  in  the  Supreme  CourL  Jalj  Term, 
1876. 

Counsel  for  the  state  moved  to  dismissed  the  writ  of  error 
in  this  ease  because  it  nowhere  appeared,  either  in  the  bill  of 
exceptions  or  in  the  record,  that  the  brief  of  evidence  had  been 
approved  by  the  presiding  judge.  It  was  replied  that  though 
this  fact  was  true,  yet  it  appeared  from  the  record  that  the 
brief  of  evidence  had  been  agreed  upon  by  counsel.  The 
court  sustained  the  motion  and  dismissed  the  case,  enundatiDg 
the  principle  embraced  in  the  above  head-note. 

A.  L.  Hawes,  by  D.  H.  Pope,  for  plaintiff  in  error. 

B.  B.  Bower,  solicitor  general,  for  the  state. 
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ScNjAHiN  H.  Hill,  plaintiff  in  error,  vs.  Benjamin  T. 

Sibley,  defendant  in  error. 

IVhere,  to  an  action  on  a  contract,  the  defendant  seeks  to  recoup  the  damages 
resulting  from  plaintiff's  failure  to  comply  with  his  obligations  thereunder, 
and  the  evidence  is  conflicting  as  to  whether  such  damage  resulted  from 
the  default  of  plaintiff,  or  of  defendant,  or  of  both,  the  jury  may  take  into 
consideration  the  conduct  of  both  parties  and  make  their  verdict  accord- 
ingly. 

Contracts.     Recoupment.    Damages.    Before  Judge  Rice. 
Clarke  Superior  Court.     August  Term,  1875. 

The  facts  of  thb  case  are  sufficiently  reported  in  the  de- 

B.  H.  Hill  &  Son,  for  plaintiff  in  error. 
S.  P.  Thubmond  ;  R.  N.  Ely,  for  defendant. 

Wabneb,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 

lendant  on  an  open  account  in  the  statutory  form,  for  the 

•*im  of  $704  35,  with  a  bill  of  particulars  annexed.     The  de- 

f^dant  filed  a  plea    to  the  plaintiff's  action,  in    which  he 

w^ed  '^  that  the  plaintiff  was  an  overseer  on  tiie  plantation 

^f  defendant  for  tiie  year  1872,  under  a  special  contract  to 

wni^h  sixty  hands,  and  make  for  defendant  plenty  of  corn 

•nd  three  hundred  bales  of  cotton,  and  in  consideration  there- 

®^f  Was  to  receive  $20  00  to  the  hand,  but  said  plaintiff  utterly 

^^lected  his  duty  as  such  overseer,  and  did  not  perform  his 

^utract,  and  damaged  the  said  defendant  $5,000  00  or  more, 

'Or  which  defendant  prays  judgment,"  etc.     On  the  trial  of 

^®  Case,  the  jury,  under  the  charge  of  the  court,  found  a  ver- 

^*ct  fQp  ijhg  plaintiff  for  the  sum  of  $600  00.     A  motion  was 

***ade  for  a  new  trial  on  the  several  grounds  therein  set  forth, 

'^nich  was  overruled  by  the  court,  and  the  defendant  excepted. 

.  ^  -I^he  plaintiff  claimed  that  the  defendant  was  indebted  to 

^^  the  sum  of  $900  00  for  his  services  as  overseer  for  the 
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year  1872,  together  with  some  other  items  charged  in  his  ac- 
count, amouuting  to  the  sum  of  $907  40,  which  account  was 
credited  with  the  sum  of  $203  05,  leaving  due  the  plaiDtiff 
$704  35,  which  latter  sum  the  plaintiff  claimed  to  be  doe 
him.  The  evidence  in  the  record  is  conflicting  as  to  the  special 
contract  allegeil  in  defendant's  plea,  and  there  is  evidence  go- 
iug  to  show  that  defendant  failed  to  furnish  cotton  seed  in 
time  for  planting,  and  also  failed  to  furnish  suitable  mules  in 
time  to  make  the  crop.  The  evidence  is  also  conflicting  as  to 
the  cause  of  the  failure  to  make  a  full  crop  of  cotton  on 
the  plantation,  the  defendant  insisting  that  it  was  the  iaoH 
of  the  plaintifl;  as  overseer,  the  plaintiff  insisting  that  it  was 
the  fault  of  the  defendant  in  not  furnishing  cotton  seed  in 
time  for  planting,  and  in  not  furnishing  suitable  mules; 
or  bad  seasons,  destruction  of  the  cotton  by  the  caterpillar, 
etCi  The  court  charged  the  jury,  in  substance,  in  view  of  the 
evidence  in  the  record,  that  whether  the  contract  of  employ- 
ment of  the  plaintiff  was  as  insisted  on  by  him,  eras  insisted 
on  by  defendant,  in  either  event,  if  the  plaintiff  failed  or  nef 
lected  to  perform  his  duty  as  an  overseer,  and  in  conseqaeooe 
of  such  failure  and  neglect  of  duty  on  the  part  of  the  plaintiff 
the  defendant  was  damaged,  the  defendant  is  entitled  to  liave 
the  amount  he  was  damaged  deducted  from  the  amount  of  the 
plaintiff's  claim. 

The  defendant  contends  that  inasmuch  as  the  jury  found  for 
the  plaintiff  only  the  sum  of  $600  00,  the  same  being  less 
than  the  amount  claimed  by  the  plaintiff,  therefore  they  most 
have  found  that  the  plaintiff  had  failed  to  perform  his  da^ 
as  overseer,  and  as  the  lowest  amount  of  damages  proved  ij 
the  defendant  was  $5,000  00,  the  verdict  should  have  be« 
for  the  defendant,  and  the  case  of  Jones  vs.  Lynch,  54  Oeti^ 
gia  ReporUy  271,  is  relied  on  to  sustain  the  principle  con- 
tended for.  The  case  now  before  us  is  distinguishable  fifo* 
Jones  vs.  Lynch  in  two  important  features.  This  is  an  adioi 
on  an  o|>en  account,  in  the  statutory  form,  with  bill  of  Jf^ 
ticulars  annexed,  and  it  was  held  by  this  court  in  Johnun^^ 
Quin,  52  Georgia  Reports,  485,  that  the  3393d  section  of  thi 
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yde  was  intended  to  allow  the  plaintifF  to  recover  in  an 
tion  on  account  such  an  amount  tliereof  as  he  was  justly 
id  equitably  entitled  to,  either  under  a  special  agreement  to 
J  the  amount  charged  or  so  much  as  the  goods  or  services 
iidereil  were  reasonably  worth,  without  regard  to  the  tech- 
cal  rules  of  pleading  or  the  evidence  applicable  to  a  special 
ntract  or  a  quantum  meruit.  In  this  case,  there  is  evidence 
I  the  part  of  the  plaintiff  going  to  show  that  it  was  the 
alt  of  the  defendant  in  not  furnishing  mules,  cotton  seed, 
B.,  that  a  full  crop  of  cotton  was  not  made,  and  the  jury 
ay  have  taken  that  into  consideration,  as  well  as  the  fault  of 
e  plaintiff,  in  adjusting  the  rights  of  the  parties  under  this 
atntory  form  of  action,  as  they  had  the  right  to  do.  In  other 
ords,  the  jury  may  have  believed  from  the  evidence  that 
oth  parties  were  at  fault,  and  regulated  their  verdict  accord- 
igly,  on  the  principle  of  contributory  negligence;  there  is 
ertainly  evidence  in  the  record  which  would  have  authorized 
hem  to  do  so.  In  Jones  V8,  Lynch  the  action  was  on  a  prom- 
SBory  note,  and  the  defendant  pleaded  a  partial  failure  of 
iODsideration,  on  the  ground  that  the  plaintiff  represented 
hat  the  city  lot  for  which  the  note  was  given  was  bounded 
yy  Gray  street,  when  it  was  not.  The  court  charged  the  jury 
^hat  the  measure  of  damages  was  the  lessened  value  of  the  lot 
'n  consequence  of  Gray  street  not  being  there  where  it  was 
f^preseiited  to  be.  The  lowest  proven  damage  was  $500  00, 
^e  jury  found  only  $140  00  damage,  and  a  new  trial  was 
Panted  because  the  verdict  was  contrary  to  the  charge  of  the 
'^Urt.  There  was  no  conflict  of  evidence  in  that  case  as  to 
^«  eause  of  the  damage,  as  in  this  case.  There  was  no  evi- 
ieoce  in  that  case  of  any  contributory  negligence  on  the  part 
rf  the  defendant  by  which  the  damage  might  have  been 
'•used,  as  in  this  case.  In  that  case,  there  was  no  dispute  or 
^uflict  of  evidence  as  to  the  cause  of  the  defendant's  damage, 
fcerefore  there  was  no  margin  for  the  jury  to  have  appor- 
Hioed  the  damages  as  there  is  under  the  evidence  in  this 
tae.  Whilst  there  is  no  conflict  of  evidence  in  this  case  as 
^  the  amoaot  of  damage  the  defendant  sustained,  there  is  a 
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very  serious  conflict  of  evidence  as  to  what  caused  that  dam- 
age. The  jury  may  have  believed  that  both  parties  were  ai 
fault,  under  the  evidence,  as  they  had  the  right  to  do,  aiid 
regulated  their  verdict  accordingly.  Construing  the  charge  of 
the  court  complained  of  with  the  other  portions  of  the  cliar]ge 
contained  in  the  record,  there  was  no  error,  in  view  of  tke 
rulings  of  this  court  in  Johnson  va,  Qtdn,  before  cited,  at  least 
none  of  which  the  defendant  has  any  legal  right  to  complain. 
In  our  judgment,  the  verdict  is  not  contrary  to  the  weight  of 
the  evidence,  and  we  will  not  disturb  it.  The  objection  (o 
the  interrogatories  came  too  late,  and  is  not  sufficient  to  set 
aside  the  verdict. 

Let  the  judgment  of  the  court  below  be  affirmed. 


James  L.  Brown,  administrator,  plaintiff  in  error,  m.  Mel- 
VINA  M.  WiiJSON  et  al.j  defendants  in  error. 

1.  Upon  a  bill  without  equity,  the  judge  is  not  obliged  to  order  that  cause  be 
shown  against  granting  injunction.  He  may  refuse  the  injunction  at  once, 
on  inspection  of  the  bill ;  first  hearing  argument  and  authority  from  com* 
plainant,  if  any  be  offered. 

2.  Matters  disposed  of  on  plea  or  answer  at  law,  cannot  be  urged,  after  judg- 
ment, as  cause  for  enjoining  the  judgment.  They  are  res  adjudicala.  Oth- 
er parties  than  those  then  before  the  court  were  not  requisite  to  render 
available  the  particular  matters  in  question. 

3.  A  contingent  liability  to  which  the  estate  is  exposed,  known  to  the  adnni- 
trator  before  a  judgment  was  rendered  against  him  at  the  instance  of  dis- 
tributees, and  not  pleaded  to  the  action,  will  not  serve  as  the  basis  of  ^ 
injunction  to  restrain  the  collection  of  the  judgment,  the  liability  being  no 
less  contingent  now  than  it  was  then. 

4.  The  time  to  file  a  bill  of  interpleader  is  before  judgment  for  the  fund  l» 
been  rendered  in  favor  of  one  of  the  claimants  against  the  stake-holder. 

5.  Failure  to  enter  a  credit  on  \ht  Ji.fa.  will  not  warraht  injunction  to  anci 
levy  and  sale. 

Practice  in  the  Superior  Court.  Equity.  Judgment  Ba 
adjudicala.  Injunction.  Interpleader.  Executions.  BefcfB 
Judge  Bartlett.  Greene  County.  At  Chambers.  April 
13th,  1876. 
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Reported  in  the  opinion. 

Lewis  &  Sox;  James  L,  Brown;  E.  C.  Kinnebrew, 
for  plaintiff  in  error. 

Columbus  Heard,  by  Orr  &  Lewis,  for  defendants. 

Bleckley,  Judge. 

1.  The  judge,  on  inspecting  a  bill  which  is  clearly  without 
equity,  may  decline  to  order  the  defendants  to  show  cause, 
and  may  refuse  the  injunction  at  once:  54  Georgia  Rpports, 
579.  It  does  not  follow  from  tin's  that  the  complainant  will 
be  denied  a  hearing  in  support  of  his  bill,  if  he  asks  for  it 
when  the  bill  is  presented,  or  before  the  juilge  has  returned  it 
with  his  decision  thereon.  By  brief,  or  otherwise,  the  com- 
plainant may  argue  his  right,  and  the  judge  will  hear  him  ex 
parte.  If  convince<l  that  the  defendant  should  be  called  upon 
to  show  cause,  the  judge  will  then  order  him  up  for  that  pur- 
pose, ap|)ointing  a  time  and  place,  as  the  Code  requires;  but 
why  should  the  defendant  be  troubled  if  there  is  obviously 
no  merit  in  the  bill?  There  seems  to  be  no  merit  in  this  one, 
and  we  think  it  disposed  of  by  the  several  propositions  that 
follow. 

2.  If  an  administrator,  on  being  cited  by  the  distributees 
to  appear  before  the  ordinary  to  settle  his  accounts,  in  terms 
of  the  Code,  files  an  answer,  and,  by  way  of  showing  cause 
why  no  absolute  judgment  should  be  rendered  against  him, 
allies  that  he  is  under  injunction  from  a  court  of  equity 
which  restrains  him  from  paying  out  any  money  of  the  estate 
which  he  represents;  also,  that  he  is  threatened  with  a  suit  to 
enforce  against  him,  as  administrator,  an  alleged  liability 
which  his  intestate  incurred  as  one  of  the  securities  upon  a 
certain  administration  bond ;  and,  also,  that  he  has  received 
notice  from  one  of  his  intestite's  co-securities  on  such  admin- 
istration bond,  not  to  pay  out  the  assets  in  his  hands  until  the 
matter  of  the  threatened  suit  shall  be  settled;  and  if,  after 
his  answer  is  overruled  by  the  onlinary,  the  administrator  ap- 
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peals  to  the  superior  court,  and  that  court,  on  the  verdict  ofa 
jury,  renders  absolute  judgment  against  him  for  a  sain  cer- 
tain, in  favor  of  the  distributees,  that  judgment,  unreversed, 
is  conclusive  upon  the  administrator;  and  the  quest-ion  wheth- 
er the  distributees  are  entitled  to  be  paid  the  amount  of  the 
judgment,  notwithstanding  anything  in  the  answer  contained, 
is  res  adjudicata. 

3.  The  collection  of  the  judgment  will  not  be  enjoined  od 
a  bill  setting  fortli  the  same  matt-ers  alleged  in  said  answer, 
together  with  the  further  averment  that  co-securities  of  the 
intestate  upon  a  certain  guardian's  bond,  (which  gnardianhas 
become  insolvent)  have  notified  the  administrator  that  the 
ward's  estate  has  been  wasted,  and  that  the  administrator  will 
be  held  liable  for  the  intestate's  proportion  of  any  recovery 
that  may  be  had  upon  the  bond,  it  not  appearing  tliat  aoj 
new  danger  has  arisen  in  resi>ect  to  this  latter  element  of  the 
bill  since  the  judgment  was  rendered,  or  that  the  notice  men- 
tioned was  not  received  before,  or  that  the  administrator  has 
come  to  the  knowledge  of  any  material  fact  since. 

4.  When  a  bill  of  interpleader  is  the  proper  remedj  it 
should  be  brought  before  one  of  the  claimants  of  the  fund  has 
obtained  judgment  therefor.  If  the  stakeholder  knows  w 
both  claims,  and  does  not  call  for  interpleading  till  after  an 
absolute  judgment  goes  against  him,  he  will  be  too  late. 

5.  It  is  no  cause  for  enjoining  a  judgment  that  the  plain- 
tiff's  attorney  has  failed  to  enter  a  credit  on  the  execution 
according  to  agreement. 

Judgment  affirmed. 


Sarah  Nelson,  plaintiff  in  error,  vs.  John  M.  Gux,^*" 

fendant  in  error. 

(Blbcklit,  Judge,  was  providentially  prevented  from  presiding  in  this  caic) 

In  a  contest  between  the  plaintiff  and  defendant  in  Ji,  /a,,  though  no  c^ 
be  made  on  the  execution  in  seven  years,  yet  if,  during  that  time,  the  ttfff* 
of  the  court  discloses  that  a  motion  was  made  by  defendant,  Uf  ^ 
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lief  against  the  judgment  in  the  court  where  it  was  obtained,  and  that 
af^er  argument  had  on  said  motion,  the  execution  was  ordered  to  proceed 
within  the  seven  years,  and  the  next  year  after  such  order  for  the  execution 
to  proceed,  a  levy  was  made,  the  judgment  on  which  such  execution  issued 
is  not  dormant. 

Executions.  Statute  of  Limitations.  Levy  and  Sale.  Be- 
re  Judge  Clark.  Macon  Superior  Court.  December  Term, 
J75. 

Reported  in  the  opinion. 

Thomas  P.  Loyd,  by  brief,  for  plaintiflPin  error. 

W.  A.  Hawkins,  for  defendant. 

Jackson,  Judge. 

In  this  ease  the  facts  were  submitted  to  the  court  and  were 
follows:  No  entry  was  made  on  the  execution  in  seven 
-ars  from  the  date  thereof,  but  a  motion  was  made  to  o|>en 
d  reduce  it  under  the  relief  laws  by  one  of  the  defendants, 
d  returned  to  court  by  the  sheriff;  and  then  it  was  contin- 
cl  from  term  to  term,  and  within  seven  years  from  the  judg- 
Piit  the  court  onlered  it  toproceetl;  and  the  next  year  it 
ts  levied  and  met  by  an  affidavit  of  illegality  that  it  was 
►rmant  because  no  entry  was  made  upon  it. 
If  we  should  confine  ourselves  to  the  words  of  the  statute,. 
-  should  hold  it  dormant,  but  this  court,  in  2d  Kelly^  and 
'  J6W.,  and  many  following  cases,  departed  from  the  words 
'd  have  given  the  dormant  acts  an  equitable  construction. 
•^«  principle  arrived  at  seems  to  be  that,  as  between  the  plain- 
^  and  defendant,  any  record  facts  which  go  to  show  that  the 
^^gment  creditor  was  active,  particularly  if  his  want  of  activ- 
y  during  any  of  the  time  was  caused  by  the  act  of  the  defend- 
^^>  would  operate  to  save  the  judgment  from  the  operation 
^  the  act,  such  as  claiming  money  in  court,  in  the  case  in  3 
'^^'/y,  and  any  officicU  action  upon  the  public  dockets  so  as  to 
^tify  the  world  that  the  plaintiff  claimed  that  his  judgment 
'^subsisting,  as  in  41  Oeorgia  Reports,  133.  We  tliink 
Vol.  lvi.  35. 
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this  case  comes  within  the  principle  rule<i  in  those  cases:  3 
Ketty,  274;  41  Georgia  Repotis,  133;  19  Ibid.,  617;  25 
Ibid.y  274;  42  76id,  213;  and  that  this  judgment  is  not  dor- 
mant, and  we  therefore  affirm  the  ju<lgment  of  the  circuit 
court. 


John  Jones  d  at.,  plaintiffs  in  error,  va.   Franklin  W. 
Bivins  et  cU.,  executors,  defendants  in  error. 

(BLBCKLrv,  Judge,  was  providentially  prevented  firom  pr«si(Ung  in  this  case.) 

The  exceptions  specified  in  the  Code,  by  which  a  prescriptive  title  will  bed^ 
feated,  are  exhaustive,  and  will  not  be  enlarged  by  construction. 

Prescription.  Before  Judge  Wright.  Baker  Sapcrior 
Court.     May  Term,  1876. 

Reported  in  the  decision. 

D.  A.  Vason,  for  phiintiffs?  in  error. 

Warrkn  &  HoBRS,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  pending  in  the  court  below, 
and  by  agreement  of  the  |)artii  s  was  submitted  to  tht*  <lecisio»i 
oftiie  court  on  the  following  agreed  statement  of  facts,  to-wit: 

"That  plaintiffs  have  a  regular  chain  of  title  for  this  lot 
from  the  stiite  of  Georgia;  that  in  1858  or  1859  the  said  ex- 
ecutors sold  this  lot  of  land  to  A.  H.  Met ts  for  $1,00000, 
one  half  cash,  balance  on  credit  until  January,  1860,  and  here* 
ci'ived  a  bond  for  titles  upon  the  payment  of  the  balance^ 
the  purchase  money;  that  this  note  for  balance  ofpnrehi* 
money  was  reduced  t*)  ju<lgment  in  J 861  agsiinst  said  Mett<»f 
that  on  29th  December,  1868,  the  executoi-s  of  Walker  m** 
and  filed  in  the  clerk's  office  a  deed  for  this  lotto  Metts,andW 
the  same  levied  on  and  it  was  sold  the  first  Tuestlay  lu  Mam 
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S9,  at  sheriff's  sale,  and  purchased  by  them  and  they  rccM^ivt  d 
5  deed  of  the  sheriff  therefor.  It  was  agre«*d  that  Metis 
II  testify  that  he  made  the  purchase  for  James  Bond.  It  is 
o  ugrt*ed  that  John  Jones  pnrchaseil  this  lot  of  hind  from 
mes  Bond  for  a  valuable  consideration,  on  tiie  second  day  of 
>vember,  1860,  and  received  his  warranty  deid  therefor;  that 

then  went  into  the  posseasion  thereof,  which  has  bi'cn  o|kmi 
d  continuous  ever  since,  and  that  John  Jones  will  testify  tliat 
the  time  he  purchased  this  lot  he  had  no  notice  of  the  bond  for 
les  to  Mett«<,  or  how  James  Bond  derived  his  title  to  this  lot, 
id  that  he  was  a  bona  fide  purchaser  without  notice  of  tliits 
urn.  It  was  also  agreed  that  John  Jones  sued  out  a  rule 
ainstJack.son,  sheriff  of  said  county,  and  Bivins  and  Walk<'r, 
executore,  at  the  May  terra,  1869,  of  i  his  court,  to  set  aside 
dsale,  and  that  they  filed  their  answer  thereto  which  was  still 
uding.  This  action  of  ejectraent  was  brought  on  the  30th  of 
3ril,  1872,  against  John  H.  Mask,  who  was  a  tenant  of  John 
lies,  who,  as  owner  thereof,  was  made  party  defendant,  No- 
nibrr,  1872;  that  it  was  then  agreed  that  both  cases  be  con- 
i dated  and  tried  together."  After  argument  had  thereon 
i  court  decide<l  in  favor  of  the  plaintiffs  in  (Jectment  for  the 
finises  in  dispute;  to  which  said  judgment  the  defendant 
^epted. 

Xlie  plaintiffs  had  the  title  to  the  land  in  controversy,  and 
^*ld  have  maintained  their  action  of  ejectment  to  recover  the 
^session  thereof,  not  only  as  against  Metts  but  against  Bond, 
d  those  who  were  in  possession  of  the  land  claiming  under 
cni.  It  is  true  that  they  had  the  right  to  file  their  deed  in 
«  clerk's  office,  to  the  land,  levy  their  execution  thereon  and 
'1  it  for  the  purchase  money  due  therefor,  but  that  was  mere- 

a  cumulative  remedy  given  them  by  statute ;  when  they  be- 
'^e  the  purchasers  of  the  land  at  sheriff's  sale  they  stood  in 
^  better  coiulition  than  any  other  purchaser  would  have 
one. 

It  is  admitted  that  Jones  had  been  in  possession  of  the 
M  more  than  seven  years  before  the  commencement  of  the 
'Iftintiff's  action,  but  it  is  insisted  that  inasmuch  as  Jones 
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.siiefl  out  a  rule  against  the  sheriff*  and  tlie  plaintifii),  to  set 
aside  the  sale  as  set  forth  in  the  agreement,  that  that  defeated 
liis  prescriptive  title  to  the  land.     The  statute  declares  that 
adverse  possession  of  land,  under  written  evidence  of  title,  fur 
stven  veal's,  shall  give  a  title  by  pre<«eription.     The  exception 
i.s,  that  if  such  written  title  be  ft)rged  or  fraudulent,  an<l  notice 
thereof  be  brouglit  home  to  the  claimant  before  or  at  the  time  of 
the  commencement  of  his  possession,  no  prescription  Gin  be 
based  thereon  :  Code,  section  2683.    The  general  ride  is,  that 
when  the  statute  commences  running  it  continues  to  run,  unless 
prevented  by  some  one  of  the  exceptions  contained  therein. 
According  to  the  statement  of  facts  in  the  agreement,  tiie 
statute  commenced  running  in  favor  of  Jones,  the  defen<iant, 
from  the  2d  of  November,  1860,  that  being  the  time  of  the 
commencement  of  his  adverse  possession.     Inasmuch  as  the 
suing  out  of  the  rule  by  Jones  against  the  sheriff  and  the 
plaintiffs,  to  set  aside  the  sale  as  mentioned  in  the  agreement, 
(lo(?s*  not  constitute  one  of  the  exceptions  to  the  nmningof 
the  statute  as  prescribed  therein,  it  continued  to  run  in  favor 
of  the  defendant,  and  he  acquires  a  good  prescriptive  title  to 
the  land  in  dispute,  and  the  court  erred  in  ruling  to  the  con- 
trary thereof.     This  case  comes  within  the  principles  ruled 
by  this  court  in  Winfjfield,  administrator ,  vs.  DaviSy  53  Geor- 
gia Reports,  655 ;  see,  also,  Garrett  vs.  Adrian,  44  Georgia 
Reports,  275. 
l^et  the  judgment  of  the  court  below  be  reversed. 


The  Georgia  Railroad  and  Banking  Company,  plain- 
tiff in  error,  vs.  James  Neely,  defendant  in  error. 

1.  In  Georgia,  ordinaiy  domestic  animals  and  railroad  trains  are  equally  w**f 
as  respects  each  other,  to  pass  over  unenclosed  lands.  If  they  come  » 
collision,  with  damage  to  either,  the  diligence  of  their  respective  own* 
will  become  material  on  the  question  of  compensation. 

2.  What  will  excuse,  and  what  will  mitigate,  where  stock  is  killed  by  t  loco- 
motive. 
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Full  diligence,  in  this  case,  established  by  the  company. 

Negligence  is  matter  of  fact,  not  of  law. 

Does  the  first  proposition  in  section  2972  of  the  Code  apply  to  other  than 

lenonal  injuries  ?     Quart, 

Railroads.  Fences.  Damages.  Before  Judge  Pottle. 
jlethorpe  Superior  Court.     April  Term,  1876. 

Neely  hrouglit  case  against  the  Georgia  Railrojid  and 
inking  Company  for  damages  resulting  from  the  killing  of 
nule  and  tlie  disabling  of  a  colt,  both  the  property  of  the 

* 

iintiflF.  The  defendant  pleaded  not  guilty. 
The  evidence  presented,  in  brief,  the  following  facts : 
The  plaintiff,  having  made  his  crop,  turned  his  mule  out, 
.ving  first  hobbled  her.  The  mule,  by  grazing,  would  feed 
rself,  saving  the  plaintiff  the  expense  of  keeping  her.  The 
It  was  also  turned  out.  Both  went  upon  the  track  of  the 
fendant  at  night,  and  were  struck  by  a  passing  train.  The 
ale  was  killed  and  the  colt  ruined.  The  engineer  discov- 
h1  them  on  the  track  as  far  ahead  of  his  engine  as  the 
ad-light  would  enable  him  to  see.  He  immediately  re- 
used his  engine,  blew  on  the  brakes,  and  made  every  effort 
stop  the  train,  but  was  nnnuccessful,  owing  to  the  grade 
^n  which  he  was  running.  When  he  first  discovered  the 
itnals  on  the  track,  some  sixty  to  seventy-five  yards  ahead 
him,  he  whistled  continuously  for  the  purpose  of  frighten- 
r  them  off.  The  plaintiff  lived  near  the  railroad.  The 
Sineer  testified  that  he  thought  the  mule  would  have 
>Ved  from  the  track  had  she  not  been  hobbled  ;  that  she 
fK»ared  to  be  making  great  efforts  to  do  so  as  the  train  ap- 
^ched  her.  The  plaintiff,  on  the  contrary,  swore  that  tlie 
t>bling  did  not  affect  her  powers  of  locomotion. 
Evidence  as  to  value,  etc.,  was  introduced., 
The  jury  found  for  the  plaintiff  $48  00,  evidently  appor- 
ning  the  damages.  The  defendant  moved  for  a  new  trial 
^ij  the  following,  among  other  grounds: 
Iftt  Because  the  verdict  was  contrary  to  the  law  and  the 
deooe. 


i:. 


t; 
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2<l.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
lows: ** Ordinary  care  of  horses  and  mules  requires  of  the 
owners  thereof  not  to  turn  them  loose  at  night  unteuded,  near 
an  unenclosoil  railroad  track  over  whick  tniins  are  constantly 
])assing.  The  turning  a  ranle  or  horse,  untende<l,  at  niglit, 
hobbled  or  tied  down  so  that  its  locomotion  is  seriously  iuter- 
fernl  with,  into  a  public  road  adjoining  au  unfeuced  railroad 
track,  is  such  gross  negligence  on  the  part  of  plaintiff  that  he 
cannot  recover  for  any  injury  done  to  such  horse  or  mulehy 
a  train  running  over  such  railroad  track,  where  the  only  neg- 
ligence was  the  absence  of  a  fence  enclosing  said  track," 

The  motion  was  overruled  and  the  defendant  excepted. 

W.  M.  &.  M.  P.  Reese;  S.  Lumpkin,  for  plaintiff  in  error. 
Whitson  G.  Johnson,  for  defendant. 

Bleckley,  Judge. 

1.  Georgia,  for  the  most  part,  is  unfenced.  For  purposes 
of  mere  transit,  unenclosed  territory  is  here  scarcely  less  com- 
mon to  things  that  go  upon  land  than  are  the  highseasto 
ships  and  steamers.  Cattle  have,  in  this  state,  generally,  H- 
I'tMise  to  range  at  large  at  the  will  of  their  owners.  And,  wiin 
the  right  of  way  secured,  railroad  trains  may  run  along  tlietr 
prepared  and  pre-established  paths,  through  forest  as  well  «s 
field.  Corporations  are  not  bound  to  fence  their  lines,  w^ 
farniers  to  confine  their  ordinary  domestic  animals.  Norisit 
iiicunib«*nt  upon  either  to  prevent  trains  and  animals  froo* 
crossing  each  other's  track.  A  locomotive  and  a  mule  ro*/ 
well  pass  over  the  same  ground,  so  that  they  pass  at  differrtt 
motnents  of  time.  If,  however,  they  contend  for  the  saiB* 
place  at  the  same  instant,  and  a  collision  ensues,  with  dam>? 
to  either,  the  diligence  of  their  respective  owners  may  bechil* 
lenged  and  compared.  In  two  respects  the  comi>arison  wil» 
inflnence  the  pecuniary  consequences  of  the  collision;  it** 
decide  whether  any  compensation  is  due  to  the  owner  of  *■• 
injured  property,  and  if  any,  whether  it  should  be  full  or<l*v 
partial. 
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2.  Id  advance  of  all  testimony  on  the  point  of  diligence, 
r  law  presumes  that  the  corporation  wbb  altogether  in  iault: 
»de,  section 3033.  From  this  it  results,  that  until  eviilence 
brought  forward  which  vindicales  the  company's  diligence 
impeaches  that  of  the  other  party,  the  company  has  no  claim 
compensation,  when  the  property  injured  is  the  locomotive 
curs;  and  that,  when  the  property  injured  is  the  mule,  the 
'uerof  it  is  entilli'd,  prtma /acie,  to  compensation  in  iull. 
;p|)osing  the  action  to  be,  as  in  the  present  case,  for  killing 
e  mule,  the  killing  est^iblished  and  value  proved,  the  com- 
ny  opens  its  defense  with  a  complete  case  against  it  for  full 
mages.  To  change  that  case  into  one  for  no  damages  at  all, 
ranting  the  mule  to  have  been  killed  and  of  some  value) 
e  evidence  must  make  out  one  of  three  propositions  :  that 
e  plaintiff  consented  to  the  injury,  or  that  he  cause<l  it  by 
B  own  negligence,  or  that  the  agents  of  the  company  exer- 
ted all  ordinary  care  and  reasonable  diligence:  Code,  sec- 
)DS  3033,  3034.  If  the  plaintiff  consented  to  the  injury, 
le  matter  is  plain.  If  his  own  negligence  was  the  sole  and 
ily  cause  of  it,  there  is  still  no  difficulty  ;  for  the  establish- 
lent  of  that  affirmitive,  either  negatives  the  fact  of  negli- 
ence  on  the  part  of  the  company's  agents,  or  renders  the  fact 
Qmaterial.  Of  course,  however  negligent  these  agents  may 
avebeen,  if  the  plaintiff's  negligence  was  the  sole  cause  of 
reinjury,  ihtir  negligence  was  no  part  of  the  cause;  hence 
8  ina materiality.  If  the  plaintiff  neither  consented  to,  nor 
lused  the  injury,  care  and  diligence  of  the  company's  agenis 
list  be  shown  to  have  been  ordinary  and  reasonable.  No 
**»  degree  will  suffice  for  complete  exoneration.  If  that  de- 
"^  cannot  be  estal)lished,  the  plaintiff  must  recover  some- 
^*ng;  and  the  question  will  be  whether  his  recovery  can  be 
dnoed  to  partial  compensation  only.  But  one  thing  will  so 
^Qce  it;  and  that  is  proof  of  contributory  negligence  on  his 
iJ't.  For  the  same  reason  that  recovery  is  wholly  defeated 
heo  his  negligence  is  shown  to  have  been  the  sole  cause  of 
^  injuryi  it  will  be  defeated  in  part  when  his  negligence  is 
Own  to  have  been  part  of  the  cause.    However  slight,  it 
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will  count  against  hini,  and  though  the  company  be  charge- 
able with  Boniething,  he,  on  the  other  hand,  must  lose  some-, 
thing.  For  the  apportionment  of  damages  according  to  the 
relative  fault  of  the  parties,  there  seems  to  be  no  standard  more 
definite  than  the  enlightened  opinion  of  the  jury:  Co«ie,  section 
3034.  But  it  should  not  be  overlooke<l  that  the  defemlautis 
not  to  be  deemed  in  fault  at  all,  unless  there  was  a  failure  to 
exercise  ordinary  care  or  reasoiial>lc  diligence.  For  simply 
falling  short  of  extreme  and  extraordinai'y  care  and  diligence, 
the  defendant  is  not  liable  even  to  contribute. 

3.  On  scrutinizing  the  evidence  before  us  we  are  of  opin- 
ion that  the  company's  agents  were  not  wanting  in  oniiwaiy 
care  or  reasonable  diligence;  and  that  the  verdict  which  was 
rendered  on  the  basis  of  contributory  negligence  cannot  he 
upheld.  The  evidence  is  not  conflicting  nor  inadequate.  The 
burden  of  proof  cas.t  by  law  on  the  defendant,  has  been  suc- 
cessfully carried. 

4.  The  court  was  correct  in  refusing  to  charge,  as  law,  prop- 
ositions which  affirm  certain  things  to  be  negligence  if  esteh- 
lished.  It  has  been  sevend  times  ruled  by  this  court  that 
what  amounts  to  negligence,  under  all  the  circumstances,  is » 
question,  not  of  law,  but  of  fact. 

•6.  I  have  purposely  omitted  from  the  grounds  of  this  opin- 
ion any  reference  to  section  2972  of  the  Co<le,  which  declares 
that,  "If  the  plaintiff,  by  onlinary  care,  could  have  avoided 
the  consequences  to  himself  caused  by  the  defendant's  negli- 
gence, he  is  not  entitled  to  recover."  It  a])plies,  in  terms, to 
personal  injuries,  and  if  it.s  meaning  can  be  extended  to  inju- 
ries affecting  property,  it  would  seem  to  be  applicable  only 
where  the  plaintiff's  duty  is  to  act  after  the  defendant's  nff 
ligence  has  commenced  and  become  apparent.  Whentbeoon' 
sequences  of  a  present  or  antecedent  negligence  are  impend- 
ing, whoever  can  shun  them  by  ordinary  care  and  faiktodo 
so,  ought  not,  perhaps,  to  be  heard  to  complain  oflh*'* 
whether  they  touch  his  person  or  his  property. 

Let  a  new  trial  be  granted. 

Judgment  reversed. 
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3£  Mallory,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

(BuKKUnr,  Judge,  was  providentially  prevented  from  presiding  in  this  case.) 

he  facts  that  a  window  was  closed  at  bed-time  at  night  and  found  raised 
d  open  the  next  morning  at  sunrise,  and  that  a  trunk  was  found  in  the 
rdcn  broken  open,  and  that  gold  and  silver  locked  up  in  the  trunk  were 
md  on  the  person  of  defendant,  and  that  defendant  voluntarily  confessed 
It  he  got  the  money  out  of  the  house  Sunday  night,  and  took  the  trunk 
t  of  the  house  Sunday  night,  and  had  some  matches  and  broke  the  trunk 
en,  are  sufficient  to  authorize  a  conviction  for  burglary  at  night, 
bis  court  will  not  control  the  discretion  of  the  court  below  in  refusing  a 
w  trial  on  the  ground  of  newly  discovered  testimony,  unless  it  be  such 
timony  as  would  very  probably,  if  not  certainly,  change  the  verdict. 
iirglary  at  night  is  punishable  in  the  discretion  of  the  court,  not  less  than 
t  nor  more  than  twenty  ye^  in  the  ]>enitentiary,  and  a  sentence  of  ten 
irs,  where  a  house  was  robbed  of  a  trunk  at  night  by  the  thief  hoisting 
1  entering  a  window  and  breaking  open  the  trunk  and  stealing  money  there- 
m,  is  not  such  "cruel,  unusual  and  excessive  punishment"  as  to  require 
s  court  to  interfere.  Punishment  for  crime  is,  and  ought  to  be,  largely 
the  discretion  of  the  circuit  courts. 

riminal  law.  Burglary.  New  trial.  Before  Judge  Wright. 
igherty  Superior  Court.     October  Term,  1875. 

Le})orted  in  the  opinion. 

).  H.  Pope;  L.  P.  D.  Warren;  W.  A.  Hawkins,  for 
Dtiff  in  error. 

(.  B.  Bower,  solicitor  general,  for  the  state. 

ACK80N,  Judge. 

.  Thedefendant  was  indicted,  and  found  guilty  of  burglary  at 
ht,  in  breaking  and  entering  a  dwelling  house  in  (he  city  of 
)any,  with  intent  to  steal  a  trunk  with  money  therein,  from 
house;  he  was  found  guilty,  sentenced  to  ten  years  in 
penitentiary,  and  moved  for  a  new  trial  on  the  ground 
t  the  verdict  was  contrary  to  the  evidence  and  the  law;  that 
bad  discovered  new  evidence  since  the  trial,  and  that  the 
lishment  was  cruel,  unusual  and  excessive.  The  court  over- 
id-  the  motion,  and  error  is  assigned  on  these  three  grounds. 
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Tlie  facts  are  that  a  window  iq  the  room  where  one  of 
inmates  of  the  house  slept,  was  down  at  night  when  she 
tired  to  bed,  and  was  found  up  in  the  morning  early,  and  tha^  -{ ^ 
trunk  in  the  room  where  she  slept  was  found  in  the  gard^i^D 
broken  open,  and  some  $8  00  or  $10  00  in  gold  and  sil^^gp 
coin  taken  therefrom. 

This  money  was  found  on  the  person  of  the  defendaa^^^ 
Smithville,  and   he  voluntarily  confessed  that  he  took     t^^ 
trunk  out  of  the  liouse  Sunday  night  and  broke  it  open,  ^^i 
got  tlie  money  out  of  it     The  facts  that  the  money  was  fouorf 
in  his  possession,  the  trunk  bn»ken  open  in  the  garden,  rte 
window  raised,  and  his  voluntary  confession  that  he  toolr  it 
out,  broke  it  open,  and  stole  the  money,  are  ample,  we  think, 
to  justify  the  jury  in  finding  the  verdict  of  guilty. 

The  newly  discovered  evidence  was  to  the  eflFect  that  defen«^" 
ant  was  seen  in  the  house  before  the  family  retired,  and  wasse^^ 
comingfrom  the  garden  with  an  axe  which  he  threw  down  in  t^^ 
yard,  and  the  trunk  ap|>eared  to  have  been  broken  openwE  ^ 
an  axe.  The  theory  is,  that  he  entered  the  house  witlw^  ^ 
breaking  into  it,  or  raising  the  window  from  the  outside,  a^^^ 
then  took  tlie  trunk  out,  or  then  raised  the  window  so  as 


take  it  out ;  and  that  on  this  theory  he  was  guilty  of  larceny  fro^^ 
the  house,  and  not  of  burglary.     If  the  newly  discovered  e^^ 
idence  had  all  been  in  on  the  trial  we  do  not  think  it  wou-^ 


necessarily,  or  even  very  probably,  have  changed  the  venli( 
The  judge   who  tried   the  case  thought  that  it  would  nc^^^^' 
and  we  will  not  control  his  discretion  and  overrule  his  judj 
nient  thereon.     Tlie  defendant  might  have  been  in  the  hou=- 
lookin^  about  to  see  where  the  trunk  was,  and  afterwanls  hai 
entered  through  the  window  after  raising  it,  and  then  tak< 
the  trunk  therefrom;  and  this  was  undoubtedly  so,  if  tl 
window  was  down  when  the  occupant  of  the  room  put  outt' 
liglit  and  went  to  bed,  and  if  the  trunk  was  then  in  the 
as  tJje  testimony  shows. 

3.  Tlie  punishment  prescribed  by  law  for  burglary  in  theni^  "^ 
time  is  not  less  than  five  nor  more  than  twenty  years'  confii^*" 
ment  in  the  penitentiary,  at  the  discretion  of  the  court    ITi^ 
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judge  sentenced  the  deiendani  for  ten  years.  We  do  not  tliink 
this  criiely  excessive  or  unusual.  Something  was  said  in  argu- 
ment about  the  youth  of  ihe  defemlant,  but  his  age  does  not 
appear  in  the  record;  he  was  old  enough  to  enter  a  house  when 
'  everybody  was  asleep,  and  steal  a  trunk^  with  money  in  it, 
therefrom.  The  ^acni^um  of  punishment  within  the  statute  is 
a  question  peculiarly  within  the  province  of  the  judge  who 
tries  the  cstse,  and  it  should  not  be  interfered  with  unless  very 
grossly  abase<1. 

Judgment  affirmed. 


Lewis  B.  Endres  ti  alj  plaiuti£&  id  error,  vs.  Edward 

Lloyd  et  al,,  defendants  in  error. 

1.  Where  an  execution  has  been  levied  on  personalty  which  is  subsequently 
seized  under  another  execution,  a  court  of  equity  will  not  enjoin  sale  under 
the  latter,  but  will  leave  the  .complainants  to  their  common  law  remediest 
which  are  complete. 

2.  It  will  not  be  presumed  that  a  magistrate  will  not  administer  the  law  cor- 
rectly. If  he  does  not,  his  errors  may  be  corrected  without  resort  to  a 
court  of  equity. 

Injunction.  Levy  and  sale.  Presumption.  Before  Judge 
Tompkins.  Chatham  County.  At  Chambers.  May  2d, 
1876. 

On  April  29th,  1876,  Edward  Lloyd  and  others  filed  their 
bill  for  relief  and  injunction  against  Lewis  B.  Endres.  The 
allegations  were  as  follows:  On  April  19th,  1876,a>mplainant8 
foreclosed  laborers'  liens  against  S.  N.  Papot  &  Company,  be- 
fore S.  Elsinger,  a  notary  public  for  Chatham  county,  and 
executions  were  placed  in  the  hands  of  Julius  Kaufman,  a 
constable.  On  19th  April,  Kaufman  levied  on  the  property 
of  said  Papot  &  Company,  and,  among  other  things,  the  con- 
tents of  rooms  numbers  nine,  ten,  eleven,  twelve,  thirteen, 
ibiirfeen,  in  the  Pulaski  House.  At  the  time  of  the  levy 
these  rooms  being  locked  and  the  keys  in  the  hands  of  Papot 
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or  some  unknown  party,  a  watc^hiuan  was  placed  before  the 
doors  of  the  rooms,  and  a  locksniiti)  sent  for  to  o|)eu  them. 
In  the  meantime,  one  Lewis  B.  Endres,  a  constable,  acting 
under  the  process  of  J.  J.  Abrams,  justice  of  the  peai'e,  con- 
federating with  Pa  pot  and  others,  undertook  to  levy  on  tlie 
same  property  in  favor  of  other  h'ens.  To  do  this  he  climbed 
to  the  roof  of  the  hotel,  thence  through  a  window  into  the 
rooms.  He  then  bolted  the  doors  on  the  inside  so  as  to  keep 
Kaufman  out,  placed  a  watchman  within,  and  afliTwards  re- 
mo  ve<l  the  furniture  and  advertised  it  for  sale.  The  original 
affidavits  under  which  Endres  levied  were  null  and  void,  not 
stating  that  the  labor  was  performed  in  Chatham  county. 
Complainants  believe  that  new  affidavits  were  afterwards 
made  and  new^./a^.  issued  subsequent  to  April  ]9tli,  and 
therefore  their  liens  were  inferior  to  those  in  the  hands  of 
Kaufman 

The  bill  further  alleges  that  Justice  Abrams  has  become  so 
interested  in  the  conflict  between  the  liens  that  he  will  not  do 
justice  on  a  trial  before  him,  and  that  there  is  a  combination 
between  Abrams,  Endres,  Papot  and  others  to  tlefeat  tlic 
fi.fas.  issued  by  Elsinger.  The  prayer  of  the  bill  was  that 
Endres  and  his  confederates  be  made  to  answer  the  premises, 
that  both  sets  of  fi.  fas.  be  produced  in  court,  and  the  rights 
of  all  parties  inquired  into  and  determined.  A  further  prayer 
was  for  temporary  injunction  against  the  sale  of  the  pniperty 
by  Endres. 

The  defendants  demurred  and  answereil.  The  answer  being 
immaterial  here,  is  omitted. 

The  chancellor  overruled  the  demurrer,  granted  the  in- 
junction, and  passed  an  order  allowing  complainants  to  ni^^ 
S.  N.  Papot  and  others  parties  to  the  bill.  To  all  of  lbisd^ 
fendants  excepted. 

A.  P.  Adams,  by  D.  F.  &  W.  R.  Hammond,  for  plaindfi 
in  error. 

E.  B.  Richards,  by  brief,  for  defendants. 
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Warner,  Chief  Justice. 

The  cnse  maHe  by  the  complainanfs'  bill,  is  a  contest  be- 
ween  certain  parties  complainants  and  defendants,  who  are 
!aiming  ]al)orer8'  liens  on  the  property  of  S.  N.  Papot  & 
Jompany,  and  who  claim  to  have  levied  certain  lien^./a«. 
lereon.  The  object  and  prayer  of  the  complainants'  bill  is 
)  enjoin  the  defendants  from  prosecuting  their  Wen  fi,f as,,  to 
le  prejudice  of  the  complainants'  Vien  fi.  fas,,  for  certain  rea- 
)n8  alleged  therein.  The  presiding  judge  granted  the  in- 
mction  prayed  for  and  the  defendants  excepted. 

Assuming  the  allegations  in  the  complainants'  bill  to  be 
*ue,  the  same  are  not  sufficient  to  give  a  court  of  equity  juris- 
sction  for  the  |)urpose  of  granting  an  injunction.  If  the 
en_^./a«.  in  the  hands  of  constable  Kaufman  were  legally 
ivied  on  the  goods  in  rooms  numl)ers  tliirteen  and  fourteen, 
rior  to  the  levy  made  thereon  by  constable  Endres,  his  com- 
lon  law  remedy  to  ol)tain  the  possession  thereof  was  ample 
nd  complete ;  nor  will  it  be  presumeil  that  justice  Abrams 
nil  not  administer  the  law  correctly,  i)ut  if  he  does  not,  then 
lis  errors  may  be  correcte<l  in  the  manner  pointed  out  by  law, 
i^ithout  resorting  to  a  court  of  equity  and  obtaining  an  in- 
anction. 

Let  the  judgment  of  the  court  below  be  reversed. 


"^AixxTM  T.  Rakestraw  et  al.y  executors,  plaintiffs  in  error, 
V8,  William  F.  M.  Brogdon,  defendant  in  error. 

^ven  though  the  evidence  make  a  good  case,  unless  it  be  substantially  the 
^^*5C  alleged  in  the  bill,  the  complainant  ought  not  to  recover.     Especially 

« 

**  this  true  where  the  matter  of  the  bill  not  proved  is  libelous  of  the  dead 
*^  wanting  in  nothing  but  malicious  publication  to  make  it  so. 
^Vhcre  the  bill  alleges,  among  ether  things,  that  a  bond  for  titles  belong- 
***g  to  complainant,  was,  by  fraud  and  deceit,  drawn  from  the  custody  of 
*^is  wife  in  his  absence,  and  presented  to  the  obligor,  and  that  the  obligor 
^as  induced  by  false  and  fraudulent  representations  to  convey  the  land  to 
^e  defendants'  testator,  the  person  guilty  of  the  fraud ;  and  where,  on  the 
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trial,  the  complainant  himself  proves  that  there  never  was  any  such  bond 
in  existence,  and  the  conveyance  in  question  was  obtained  fairly  and  hon- 
estly, with  his  consent  and  upon  his  written  order,  there  can  be  no  verdict 
in  his  favor,  whether  these  facts,  with  others  proven,  raised  an  implied  tnist 
for  his  l)enefit  or  not,  the  transaction  described  in  the  bill  being  essentially 
different  from  the  transaction  disclosed  by  the  evidence,  and  the  basis  of 
trust  in  the  one  being  fraud,  and  in  the  other,  co-operation  and  mutual  con- 
sent. 

Equity.  Pleadings.  Trusb^.  Fraud.  Before  Judge  Rice, 
Gwinnett  Superior  Court,     December  Adjourned  Terra,  1875. 

William  F.  M.  Brogdon  filed  his  bill  against  Grain  urn  T. 
Rakestraw  and  Willis  F.  Scales,  as  executors  of  William 
Scjiles,  deceased,  making,  in  brief,  the  following  case: 

In  1848  he  married  Necy  JaneScales,  daughter  of  William  , 
St^ales.  In  1859  he  purchased  from  one  James  Reeves,  lot 
number  three  hundred,  in  DeKalb  county,  for  $2,000  00.  He 
l»aid  $1,600  00  in  cash,  gave  note  for  the  balance,  and  took 
bond  for  titles.  Soon  afterwards  he  assumed  possession,  and 
so  remained  until  the  year  1860,  when  his  wife's  con<hictl)e- 
camcso  disagreeable  that  he  was  forced  to  leave  her.  In  1864, 
while  still  away  from  his  wife,  William  Scales,  finding  that 
the  bond  for  titles  had  been  left  in  the  possession  of  his 
diuighter,  the  said  Necy  Jane,  procured  it  from  her  by  frand; 
and  |)retending  to  act  under  authority  from  Brogilon,  paid  the 
remaining  $400  00  due,  canceled  the  note,  and  took  a  (lt«dlo 
the  property  in  his  own  name.  In  1869  Necy  Jane  Brogdofl 
brought  libel  for  divorce,  perfected  service  by  publication, 
and  obtained  a  divorce  a  vinculo  matrimonii ^  without  any 
knowle<lge  of  said  Brogdon.  Pending  this  libel  for  divorce, 
Scales  made  his  will  in  which  he  devised  a  life  estate  in  saia 
lands  to  said  Necy  Jane,  remainder  in  fee  to  her  children,iuw 
on  failure  of  these,  reversion  to  his  other  heirs. 

The  prayer  is  that  upon  |)ayment  by  Brogdon  to  the  exe- 
cutors of  the  amoant  spent  by  Scales,  they  shall  make  title 
to  him,  or  else  that  the  land  be  sold  and  the  procee*ls divio** 
prorata;  or  else  that  the  executors  repay  the  amoant  ex- 
pendt-d  by  him.     Discovery  was  waived. 
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en<)ants'  answer  denied  all  the  material  allegations  of 
II  which  sought  to  charge  testator  with  a  trust  for  com- 
nt,  and  says  that  if  he  hud  any  cause  of  action,  it  was 
3  monetary  demand,  and  barred  by  the  statute  of  lirai- 

3. 

the  trial,  J.  M.  Keeves  testified  as  follows :  He  had 
I  lot  number  three  hundred,  in  DeKalb  county  ;  in  1862 
d  the  same  to  W.  F.  M.  Brog«lon  for  $2,000  00.  In 
)f  that  year  Brogdon  paid  $50  00,  in  August  $220  00, 
I  September  $800  00.  The  contract  w;is  not  in  writing  ; 
nd  for  titles  was  given,  but  receipts  for  the  money  as 
1  payments  on  the  land.     In  October,  1865,  William 

paid  $938  00,  part  of  which  was  for  interest,  and  wit- 
lade  him  a  <leed  to  the  property.  This  was  not  done 
t  the  presentation  by  Scal(*s  of  an  order  from  Brogdon 
b  effect,  pro|)erly  signed  and  attested.  Does  not  know 
>aid  the  tax. 

lliam  C.  Jackson  testifiKl  that  he  had  a  conversation 
William  Scales,  in  which  the  latter  stated  that  he  had 
5300  00  or  thereabouts,  and  taken  a  deed  to  the  place, 
id  not  stat«  who  paid  the  remainder, 
lies  M.  Flowers  and  James  Polk  each  testified  to  having 
rsed  with  Scales  during  the  year  1865,  and  that  he 
I  that  he  had  paid  $400  00  and  taken  title  in  his  own 
,  but  for  the  purpose  of  securing  a  home  for  Brogdon's 
y.  The  latter  further  testifie<l  that  Scales  signified  his 
tion  of  making  a  deed  to  Necy  Jane  Brogdon  and  her 
,  when  complainant  should  repay  the  amount  expended 
m. 

fendants'  counsel  admitted  the  marriage  and  divorce  of 
(Ion  and  Necy  Jane,  and  the  death  of  William  Scales, 
arged  in  the  bill. 

le  will  of  Scales  was  introduced  in  evidence  to  show  the 
e  to  Necy  Jane,  with  remainder  and  reversion  as  set  forth 

le  jury  found  that  complainant  had  paid  towards  the 
$1,070  00,  and  William  Scales  $938, 00 ;  they  declared 


552         SUPREME  COURT  OF  GEORGIA. 

Rakestraw  et  al.  vs.  Brogdon. 

a  trust  in  favor  of  complainant  in  proportion  to  the  amount 
paid  by  him,  and  timt  the  land  should  be  sold  a^d  the  pro- 
ceeds divi<led  pro  rata. 

Defendants  moved  for  a  new  trial,  on  the  folio  wing  grounds, 
among  others: 

1st.  Because  the  court  erred  in  charging  that  if  Brogdon 
paid  a  part  of  the  purchase  money,  to  that  extent  he  is  beoi- 
ficially  interested,  nor  is  this  changed  by  the  fact  that  Reeves 
made  title  to  S(»ales  by  order  of  Brogdon,  in  the  absence  of 
evidence  that  Scales  bought  and  paid  Brogdon  for  his  iDte^ 
est. 

2d.  Because  the  court  erred  in  charging  that,  intheab- 
scence  of  such  evidence,  the  title  made  to  Scales  under  the o^ 
der  of  Brogdon  was  to  be  considere<l  as  made  subject  to  his  in- 
terest. 

3d.  Because,  after  the  jury  had  returned  a  verdict  in  which 
no  mention  was  made  of  a  trust  estate,  the  court  called  their 
attention  to  that  fact,  and  caused  them  to  retire  agjun  for  the 
consideration  thereof.  On  the  second  return  the  verdict  in- 
cluded the  trust. 

The  motion  was  overruled,  and  defendants  excepted. 

Clark  &  Pace;  T.  M.  Peeples;  N.  L.  Hutchins,  for 
plaintiffs  in  error. 

Winn  &  Simmons,  for  defendant. 

Bleckley,  Judge. 

1.  Compare  the  evidence  with  the  charges  in  the  bill,*>* 
it  will  appear  at  a  glance,  that  the  verdict  is  contrary  to  evi- 
dence. The  evidence  shows  that  the  case  made  by  the  bill  • 
not  true ;  the  verdict  finds,  in  effect,  that  it  is  true.  Ifc**" 
flict  can  exist  it  is  here.  Sliould  it  he  said  that  the  verdict* 
not  to  be  ap|>lied  to  the  averments  of  the  bill,  but  to  aH* 
case  outside  of  the  lull,  the  answer  is,  that  proof  of  a  ewe  8»V 
Mtantially  different  from  the  one  alleged,  whether  the€i* 
proved  be  good  or  bad,  will  not  warrant  a  recovery. 
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nnot  be  granted  for  matters  not  alleged.     The  court  pro- 

•unces  its  decree  aecandam  allegata  et  probata  :  6  Georgia 

eport8,bS9;  At/era  vs.  Daley,  56  Ibid.,   119.      This  rule 

e vails  in  all  courts.     If  I  sue  specially,  in  case,  for  steal- 

g  a  promissory   note  antl   collecting  money  thereon  from 

y  debtor,  can  I  recover  by  proving  that,  although  I  had  no 

»te  and  none  was  stolen  or  paid,  still,  I  deposiled  a  certain 

m  of  money  with  the  defendant,  or  gave  him  an  onler  to 

llect  it  from  my  debtor,  and  he  collected  it  accordingly  ? 

.  it  immaterial  whether  I  found  my  demand  on  larceny  or 

I  agency  ?      Is  theft  only  a  species  of  bailment?     The  bill 

hich  we  are  considering  imputes  to  a  person  dead  before  it 

as  filed,  con<lucl  deprave<l  and  dishonorable  in  procuring 

tie  to  land.     It  tends  to  blacken  his  memory ;  and  if  it  is  not 

belous,  it  lacks  only  a  malicious  publication  to  stamp  it  with 

mt  character:  Code,  sections  4621,  2974. 

2d.  There  can  be  no  reasonable  doubt  that  the  difference 

etween  the  bill  and  the  evidence  is   essential.      The   bill 

lakes  a  case  of  fraud  which  depends  in  no  respect  upon  the 

itention  of  the  complainant.     The  defendants  are  not  put 

|>on  notice  that  his  intention  is,  or  can  be,  material  to  the 

list  sought  to  be  established.     But  if  the  evidence  embodies 

»y  trust  at  all,  (which  we  do  not  decide,  as  it  is  dehors  the 

11,)  the  very  life  of  the  trust  hangs  on  the  complainant's  in- 

»ition  at  the  time  he  gave  his  consent  for  the  testator  to  ob- 

'u  a  conveyance  of  the  land,  and  take  it  in  his  own  name. 

be  ohject  or  purpose  of  that  consent  is  a  vital  question,  yet, 

-ither  the  consent  itself  nor  its  object  is  alleged.    Indeed,  so 

•^  from  being  alleged,  such  a  consent  is  inconsistent  with  the 

hole  tenor  of  the  bill,  and  is  virtually  <lenied.     And  still, 

*^  complainant  has  proved  it,  and  seeks  to  rest  his  recovery 

|H>n  the  implied   purpose  for  which  it  was  given.     Until 

**t  consent  was  given,  there  was  no  seed  of  any  trust.     It 

^  then  and  thereby  that  the  trust  afterwards  born  with  the 

^I,  if  any  was  born,  had  its  conception.     The  complainant, 

"•fiviously,  when  paying  for  the  land  so  much  of  the  pur- 

'^  money  as  he  advanced,  intended  to  take  title  to  himself. 
Vol.  lvi.  36. 
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When  he  changed  his  intention  and  gave  an  order  for  making 
the  dee<l  to  another  person,  what  was  his  |>ur|>08e  ?  Was  it 
a  henefit  to  Iiimself  in  the  land,  or  was  it  something  else? 
That  qnestion  is  not  mised  hy  the  bill  at  all,  and  yet,  witboQt 
havin^c  it  passeil  upon  by  the  jnry  and  deciiie«l,  the  theory 
that  a  resulting  or  implied  trust  is  established  by  the  evi- 
dence, even  if  otherwise  well  founded,  cannot  be  upheld. 
Thus  the  great  battle-field  on  the  evidence  lies  wholly  outside 
of  the  bill.  It  would  be  fruitless  now  to  examine,  in  detail, 
the  various  errors  ascribed  to  the  court  in  charging  and  iu  re- 
fusing to  charge  the  jnry.  Some  of  them  are  necessarily 
rule<l  by  the  general  view  which  we  have  presented.  If  there 
shall  be  a  verdict  sustaining  (he  bill  on  full  proof  of  its  ave^ 
ments,  it  may  then  become  necessary  to  scrutinize  further  ihe 
instructions  by  which  the  jury  are  guided  ;  but  if  some  of  the 
main  facts  in  this  record  are  not  disproved  and  otliers  estal»- 
lished  in  their  place,  the  defendants  below  are  in  no  preseot 
danger. 

Judgment  reversed. 


B.  J.  Wilson,  plaintiff  in  error,  vs.  The  First  Presbytb- 
MAN  Church  of  Savannah,  defendant  in  error. 

(Bleckley,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) , 

•I.  Where  suit  is  brought  in  the  name  of  a  nominal  party  for  the  use  w"* 
real  party  in  interest,  the  declaration  may  be  amended  by  striking  oat  ** 
nominal  party,  and  if  a  legal  right  remains  in  the  usee,  the  actioQ  iD3J  ^ 
ceed  in  the  name  of  such  usee. 

2.  A  subscription  signed  by  defendant  and  others  in  these  words:  **We,"' 
undersigned,  promise  to  pay  the  amount  set  opposite  to  our  several  na«**» 
to  be  applied  to  the  completion  of  the  house  of  worship  of  the  Fint  ^ 
byterian  Church  in  Savannah,  in  four  equal  jxiymenLs,  on  the  first  of  Jwf» 
October,  and  January  next,  and  first  of  April,  1 870;  interest  to  runfi'* 
first  of  July  next,'*  is  a  promise  to  pay  the  church,  it  l)eing  a  corpont* 
and  is  valid,  being  supported  by  the  consideration  of  mutual  pro©i«*i^ 
by  the  fact  that  the  church,  on  the  faith  of  the  subscription,  entered  4* 
the  work  of  completing  the  building. 
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LTnless  so  stipulated  in  the  contract,  removal  or  change  of  residence  from 

be  city  where  the  church  is  located,  will  not  bar  the  recovery  of  the  money 

ubscribed,  nor  will  such  removal  operate  as  notice  that  the  subscriber 

rithdraws  his  subscription  when  he  removed. 

The  fact  that  the  treasurer  of  the  church  extended  the  time  of  payment 

tf  one  of  the  subscribers,  and  took  his  note  therefor  (which  was  paid,) 

rithout  interest,  will  not  discharge  the  other  subscribers.     The  contract  is 

lot  joint,  so  that  such  action  injured  defendant. 

An  oral  request  to  charge,  made  by  counsel  in  the  course  of  his  argument 

o  the  jury,  is  not  such  a  request  as,  if  refused,  will  require  the  grant  of  a 

lew  trial. 

Pleadings.  Amepdments.  Contracts.  Novation.  Cliarge 
Court.  New  trial.  Before  Judge  Hopkins,  Fulton  Supe- 
)r  Court.     October  Term,  1876. 

Re|K)rted  in  the  opinion. 

A.  W.  Hammond  &  Son,  for  plaintiff  in  error. 

Julius  L.  Brown,  for  defendant. 

Jackson,  Judge. 

Suit  was  brought  by  certain  persons  for  the  use  of  the  church 
ainst  the  defendant  for  subscription  to  complete  the  church 
lilding.      The  nominal  parties  were   stricken  by  amend- 
snt,  and  the  action  proceeded  in  the  name  of  the  church. 
le  subscription  was  a  "promise  to  pay  the  amount  set  oj)- 
«site  our  several  names,"  and  is  fully  set  out  in  the  head- 
►tes  to  this  case.     The  defendant  moved  from  Savannah  to 
tlanta,  and  refused  to  pay  his  subscription.     Work  was  not 
dually  begun  when  he  sold  his  residence  and  left  Savannah, 
^t  plans  were  submitted  to  the  building  committee,  and  spe- 
^cations  for  the  work  prepared  for  the  contractors  to  exam- 
c  and  bid  on  before  he  left;.     The  treasurer  of  the  chtirch 
LVe  time  for  one  subscriber  to  pay  and  took  his  note  without 
terest,  which  was  paid.     The  jury  found  for  the  plaintiff 
500  00,  without  interest.     The  defendant  moved  for  a  new 
Mili  and  the  court  overruled  it,  and  the  case  is  before  us  on 
^  errors  assigneil. 
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1.  The  first  error  is  that  the  court  should  have  dismissed 
when  the  amendment  was  made.  The  amendment  merely 
struck  out  the  nominal  party,  leaving  the  real  party  to  go  on 
with  the  case.  If  a  right  of  action  remains  in  the  real  parly 
in  interest,  if  that  party  could  have  sued  in  its  own  name  at 
first,  we  cannot  see  why  the  amendment  dispensing  with  a 
mere  nominal  party  should  not  have  been  allowed.  A  decla- 
ration may  be  amended  by  striking  out  the  names  of  one  or 
more  plaintiffs:  Code,  section  3486;  24  Georgia  Reports^  516; 
25  Ibid.f  58.  If  so,  why  not  by  striking  out  a  nominal  plain- 
tiff. 

2.  The  right  of  action  was  in  the  church.  The  promise, 
we  think,  was  in  effect  made  to  the  church,  the  consideration 
was  the  mutual  promises,  and  the  work  done  and  to  l)e  done,  the 
plans  and  specifications  having  l)een  actually  made  out  beforede- 
fendant  left  Savannah,  and  we  think  the  contract  valid  and  vest- 
ed in  the  church  the  right  of  action.  A  consideration  may  move 
from  one  and  the  promise  be  good  to  another:  Code,  sections 
2744,  2747;  35  Georgia  Reports,  258. 

3.  There  is  nothing  in  defendant's  removal  from  Savannah, 
unless  he  had  only  agreed  to  pay  if  he  remained  in  Savannah, 
of  wliich  there  is  no  proof.  Nor  was  his  removal  any  evi- 
dence that  he  withdrew  his  subscription.  If  no  expenses  had 
been  incurred  before  he  left  Savannah,  his  change  of  residence 
would  not  have  discharged  him;  but  specifications  were  made 
and  bids  asked  for  by  publication  before  he  left,  which  cost 
money. 

4.  Nor  do  we  think  he  is  discharged  by  the  fact  that  the 
treasurer  gave  time  to  another  subscriber  and  let  him  off  with- 
out exacting  interest.  The  contract  was  not  so  joint,  and  the 
several  promises  so  dependent  on  each  other  as  to  relieve  all 
the  rest  by  indulging  one,  or  letting  one  off  without  making 
him  pay  interest.  Nor  is  there  proof  that  the  treasurer  acted 
in  the  matter  by  the  direction  of  the  church  so  as  to  bind  it: 
20  Georgia  Reports,  36. 

6.  An  oral  request,  pending  the  argument  to  the  jury,  w» 
made  to  the  court  in  respect  to  reasonable  time  to  begin  wori^ 
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or  the  defendaDt  was  released,  wliicli  the  court  did  not  notice. 
If  the  counsel  insisted  on  his  request  he  should  have  put  it  in 
writing.  Besides,  we  do  not  think  the  delay  in  beginning  the 
work  unreasonable,  and  we  think  the  jury  would  have  made 
the  same  verdict  if  the  charge  had  been  made.  Tiie  verdict 
is  amply  supported  by  law  and  evidence. 
Judgment  affirmed. 


Andrew   M.  MocmE,  plaintiff  in   error,  vs.  Thomas  D. 

Hawks,  defendant  in  error. 

Where  the  defendant  sought  to  show  that  the  plaintiff  was  not  the  owner  of 
the  note  sued  on,  but  that  it  still  belonged  to  the  original  payees,  by  the  in- 
troduction of  letters  written  by  such  payees  to  their  agent,  to  whom  the 
notes  had  been  sent  for  collection,  after  the  time  of  the  alleged  transfer, 
in  which  language  was  used  tending  to  establish  the  position  contended 
for,  it  was  error  to  exclude  two  letters,  a  portion  of  the  same  correspond- 
ence, offered  by  the  defendant  for  the  purpose  of  rebutting  and  explaining 
those  already  in  evidence. 

Evidence.  Before  Judge  Pottle.  Madison  Superior  Court. 
March  Term,  1876. 

Reported  in  the  decision. 

Cobb,  Erwin  &  Cobb,  for  plaintiff  in  error. 

8.  P.  Thurmond,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  instituted  suit  in  a  justice's  court  on  the  fol- 
lowing paper : 

"  Athens,  Ga.,  May  22d,  1874. 
•*  On  or  before  the  first  day  of  November,  1874,  I  promise  to  pay  W.  H* 
Beach  &  55on  or  order,  eighty-four  dollars,  for  value  received,  being  for  2,800 
pounds  of  the  W.  &  C.  Superphosphate,  manufactured  by  the  New  Jersey  Chemi- 
cal Company,  sold  and  guaranteed  by  said  W.  PI.  Beach  &  Son,  under  analy- 
tisof  the  inspector  at  Savannah,  to  the  extent  of  his  analysis  and  no  more. 
(Signed)  "  Thomas  D.  Hawk,  [l.  s.]  " 
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This  paper,  and  the  lien  accompanying  it,  was  assigned  in 
blank  to  A.  M.  Moore,  tlje  plaintiff,  by  W.  H.  Beach  &  Son. 

The  defendant  pleaded  that  the  fertilizer  mentioned  iu  said 
paper,  was  fmdulently  represented  to  be  a  gooil  and  valuable 
fertilizer,  when,  in  fact,  it  was  worthless  and  of  no  value  as  a 
fertilizer;  that  the  plaintiff,  Moore,  was  not  the  real  owner  of 
the  paper,  bnt  that  the  same  was  the  property  of  Beach  k 
Son  at  the  time  of  the  commencement  of  the  plaintiff's  ac- 
tion. On  the  trial  before  the  justice,  jndgment  was  rendered 
for  the  defendant.  An  appeal  was  ttiken  therefrom  to  the 
superior  court.  On  the  trial  of  which  the  jury,  under  the 
charge  of  the  court,  found  a  verdict  in  favor  of  the  defend- 
ant. A  motion  was  made  for  a  new  trial  on  the  various 
grounds  therein  stated,  which  was  overruled  by  the  court,  and 
the  plaintiff  excepted. 

The  main  controlling  question  in  the  case  is,  whether  the 
plaintiff  was  the  bona  fide  holder  of  the  paper  before  it  be- 
came due,  or  whether  it  was  still  the  property  of  Beach  4 
Son,  the  original  payees  thereof.  The  evidence  for  the  plain- 
tiff is,  that  he  purchased  the  paper  from  Beach  &  Son  on  the 
3(1  day  of  July,  1874,  bona  fide,  and  for  a  valuable  consid- 
eration, and  without  any  notice  of  the  failure  of  consitlera- 
tion,  or  fraud  in  its  procurement,  and  that  he  sent  the  paper, 
with  others,  to  W.  H.  Beach  &  Son  to  collect  the  same  for  him 
and  on  his  account,  as  his  agents.  In  order  to  show  that  the 
paper  sual  on  was  still  the  property  of  Beach  &  Son,  the  de- 
fendant offered  in  evidence  several  lettters  written  by  Beach 
&  Son  to  Carlton,  bearing  date  subsequent  to  the  <Iale  of  the 
transfer  of  the  paper  to  the  plaintiff,  and  which  had  been 
produced  by  Carlton  under  a  subixena  daces  tecum.  The  plain- 
tiff offered  in  evidence  two  letters,  being  part  of  the  corres- 
pouflence  which  was  produced  under  the  subpoena  duces  te- 
cum, at  the  instance  of  the  defendant,  for  the  purpose  of  ex- 
plaining and  rebutting  the  effect  of  the  other  letters,  so  far  as 
the  same  affected  the  plaintiff's  title  to  the  paper  sued  oo. 
The  court  refused  to  allow  the  two  letters  thus  offered  tob* 
read  to  the  jury.     In  our  judgment  this  refusal  was  enor* 


ATLANTA,  JULY  TERM,  1876.  559 


Farmer  vs.  Taylor  e(  ai. 


[f  the  plaintiff  did  become  the  hoym  fide  indorsee  and  holder 
9f  the  [)a])er  on  tlie  3d  day  of  July,  1874,  then  Beach  &  Son 
K>u1d  not  afterwards  talk  and  write  away  his  title  to  it  with- 
3ut  his  consent.  Inasmuch  as  tlie  defendant  sought  to  de- 
feat the  plaintiff's  title  to  the  paper  by  letters  written  by 
Beach  &  Son  subsequent  to  the  date  of  the  transfer  of  the 
lote  to  the  plaintiff,  the  wliole  of  the  correspondence,  includ- 
ing the  two  letters  ruleil  out,  should  have  been  read  in  evi- 
ience  to  the  jury,  especially  as  the  rejected  letters  recognized 
the  plaintiff's  title  to  the  paper  sued  on,  and  bore  date  prior 
to  some  of  the  letters  offered  in  evidence  by  the  defendant. 

All  the  other  grounds  of  error  specified  in  the  bill  of  ex- 
3eptions  are  overruled,  and  the  new  trial  is  grante«l  solely 
3n  the  ground  that  the  court  erred  in  ruling  out  the  two  let- 
ters offered  in  evidence  by  the  plaintiff  as  specified  iu  the  bill 
jf  exceptions. 

Let  the  judgment  of  the  court  below  be  reversed. 


George  W.  Farmer,  plaintiff  in  error,  vs.  Litilbtox  B. 

Taylor  et  aL,  defendants  in  error. 

1.  The  bankrupt  system  of  the  United  States  acts  only  on  the  relation  of 
debtor  and  creditor.  It  adopts  the  state  exemption  laws,  in  so  far  as  they 
bear  directly  on  that  relation  and  apply  to  liabilities  incurred  before  the 
bankruptcy ;  but  collateral  provisions  in  those  laws,  touching  the  relation 
of  husband  and  wife,  or  of  parent  and  child,  are  no  part  of  the  system. 

2.  The  bankrupt's  title  to  his  exempted  property  is  not  impaired  or  affected 
by  the  adjudication  or  any  of  the  subsequent  proceedings.  Land  set  apart 
to  him  by  the  assignee  as  exempt  does  not  vest  in  his  wife  or  family,  unless 
the  local  law  be  complied  with  in  respect  to  platting  it  and  recording  tlic 
plat  in  the  proper  office  of  the  county.  This  may  be  done  before  or  after 
the  proceeding  in  bankruptcy ;  but  until  done,  the  bankrupt  may  convey, 
free  from  any  claim  by  his  wife  or  children. 

Bankrupt.     Homestead.     Before  Judge  Pottle.     Talia- 
ferro Superior  Court.     February  Term,  1876. 

Beported  io  the  opinion. 
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M.  P.  Reese  ;  George  F.  Bristow,  for  plaintiff  in  error. 
James  F.  Reid,  by  Sidney  Dell,  for  defendants. 

Bleckley,  Judge. 

In  bankruptcy,  a  tract  of  eighty-five  acres  of  land  was 
assigneil  to  a  voluntary  bankrupt,  in  1868,  as  exempt,  under 
the  law  of  force  at  that  time.     The  bankrupt's  family  then 
consisted  of  a  wife  and  seven  children  under  sixteen  years  of 
age,  their  fi rat  offspring.     The  wife  died  in  1872,  and  in  the 
following  year  he  intermarried  with  another.     In  1874,  he 
anil  the  second  wife  conveyed  the  pro|>erty  to  a  third  jwrson 
as  security  for  a  debt;  and  the  creditor,  at  the  same  time, 
executed  a  bond   for  titles,  conditioned  to  reconvey  to  the 
bankrupt  on  payment  of  the  debt.     This  debt  being  after- 
wards reduced  to  judgment,  a  dee<l  from  the  creditor  was  filed 
and  recorded,  conveying  his  title  to  the  bankrupt,  the  debtor; 
after  wliich,  the  /./a.,  founded  on  the  judgment,  was  levied 
upon  the  land  as  the  property  of  the  latter.    A  claim  was  in- 
terposed by  one  of  the  children,  then  arrived  at  majority,  in 
behalf  of  herself  and  of  the  others,  still  minors.     On  the  trial 
of  the  claim,  the  court  charged  the  jury  that  the  conveyance 
to  the  creditor  was  void,  and  that  the  land  was  not  subject, 
holding  jthat  the  bankrupt  and  his  wife  had  no  right  to  sell 
or  incumber  the  property,  because,  though  laid  off  and  assigned 
in  bankruptcy,  it  was  the  homestead  allowed  to  the  hea<l  of  a 
family  under  the  state  law,  embodied  now  in  section  2040  of 
the  last  Code.     This  section  declares  that  certain  "property 
of  every  debtor,  who  is  the  head  of  a  family,  shall  be  exem|>t 
from  levy  and  sale  by  virtue  of  any  process  whatever  under 
the  laws  of  this  state;  nor  shall  any  valid  lien  be  created 
thereon,  except  in  the  manner  hereinafter  pointed  out,  but 
shall  remain  for  the  use  and   benefit  of  the  family  of  the 
debtor."    Among  the  property  specified  is  land,  to  the  extent 
of  fifty  acres,  and  five  acres  additional  for  each  child  under 
sixteen.      Subsequent  sections  make   provision   for  filing  t 
schedule,  surveying  the  land,  making  a  plat,  and  having  Ae 
schedule  and  plat  recorded  in  the  office  of  the  ordinary.  See* 
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tions  2047  and  2048  declare  that  "the  debtor  shall  have  no 
power  to  alienate  or  incumber  the  property  exempt  under 
this  law ;  but  the  same  may  be  sold  by  the  debtor  and  his 
wife,  if  any,  jointly,  with  the  consent  of  the  ordinary  of  the 
county,  the  proceeds  to  go  to  the  use  of  the  debtor's  family. 
The  property  exempt  under  this  law  shall  be  for  the  use  of  the 
wife  or  widow,  and  at  her  death  or  intermarriage  tone  equally 
divided  between  the  children  of  her  former  marriage  then  liv- 
ing." Tiiat  part  of  the  fourteenth  section  of  the  bankrupt  act 
of  1867,  applicable  to  the  case,  excepts  from  the  dee<l  of  assign- 
ment such  property  not  included  in  other  exceptions,  (irrele- 
vant to  the  present  question,)  "  as  is  exempted  from  levy  and 
sale  ujMJu  execution  or  other  process  or  order  of  any  court  by 
the  laws  of  the  state  in  which  the  bankrupt  has  his  domicil 
at  the  time  of  the  commencement  of  the  proceedings  in  bank- 
ruptcy, to  an  amount  not  exceeding  that  allowed  by  such 
state  exemption  laws  in  force  in  the  year  1864:  Provided^ 
that  the  foregoing  exception  shall  operate  as  a  limitation  upon 
the  conveyance  of  the  property  of  the  bankrupt  to  his  as- 
signees; and  in  no  case  sliall  the  property  hereby  excepted 
pass  to  the  assignees,  or  the  title  of  the  bankrupt  thereto  l>e 
impaired  or  affected  by  any  of  the  provisions  of  this  act." 
It  is  not  disputed  that  the  provisions  of  the  Code  above  re- 
cited or  adverted  to,  are  substantially  the  exemption  laws  of 
Georgia  which  were  of  force  in  the  year  1864,  save  that  sec- 
tion 2048,  was  first  enacted  in  1866,  the  same  being  the  sec- 
tion which  declares  that  "the  property  exempt  under  this 
law  shall  be  for  the  use  of  the  wife  or  widow,  and  at  her 
death  or  intermarriage,  to  be  equally  divided  between  the  chil- 
dren of  her  former  marriage  then  living."  But  the  question 
is,  whether  there  passed  into  the  bankrupt  act  that  element 
of  the  state  exemption  laws  which  cuts  down  the  debtor's  title 
to  exempted  property,  or  abridges  his  power  to  incumber  or 
dispose  of  it.  It  is  very  clear  that  the  bankrupt  act  adopts 
the  state  law  as  to  the  fact  of  exemption,  and  as  to  the  meas- 
ure or  amount  thereof.  Had  there  been  no  exemption  in  the 
state  law,  there  would  have  been  none  whatever  in  bankruptcy, 
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Other  than  sucli  as  does  not  concern  the  present  inquiry.  Had 
the  state  law  exempted  only  one  acre  of  land,  that  wouM  have 
been  the  limit  in  bankruptcy;  and  if  the  state  law  had  spared 
to  the  debtor  one  thousand  acres^  the  same  liberal  allowance 
would  have  been  made  to  him  in  bankruptcy.  In  respect  to  the 
fact  and  the  magnitude  of  exemption,  the  two  laws,  state  and 
federal,  are  precisely  coincident.  But  does  the  coincidence  go 
further,  and  embrace  local  restrictions  upon  the  debtor's  estate 
in,   and    dominion  over,  exempted  property?     Clearly  not 

What  has  been  quoted  above  from  the  fourteenth  section  of 
the  bankrupt  act  is  express,  tl;at  exempted  property  does  not, 
under  that  act,  pass  out  of  the  debtor,  but  remains  in  him, 
his  title  being  unimpaired  and  unaffected.  He  has  precisely 
the  same  title  as  before.  He  goes  out  of  bankruptcy  witlithe 
same  power  to  sell  or  incumber  the  property  that  he  had 
when  he  came  in.  He  has  lost  nothing;  and  what  he  has 
gained  is,  the  right  to  hold,  use,  and  sell  the  property,  free 
from  all  past  debts  from  which  he  is  or  may  be  discharged, 
and  free  from  all  past  liens  that  are  not  preserved  by  the  act 
itself.  If,  before  coming  into  bankruptcy,  he  had  affected  this 
property  with  the  local  restrictions  incident  to  having  it  set 
apart  and  registered  in  the  manner  prescribed  by  the  local 
law,  it  would  not  have  been  freed  therefrom  by  having  it 
assigned  to  him  in  bankruptcy  as  exempt.  Or,  if,  afler  going 
through  bankruptcy,  he  had  subjecte<l  it  to  those  restrictions 
before  conveying  it,  they  would  not  have  been  the  less  opera- 
tive because  of  the  bankru|)tcy  proceedings.  Exemption  in 
bankruptcy  could  neither  enable  or  disable  him  in  the  matter 
of  diverting  the  property  from  the  use  of  his  family.  It 
could  not  set  the  property  free  from  their  rights,  nor  inaugu- 
rate for  I  hem  any  new  rights.  The  bankrupt  act  concerns 
itself  with  the  tlebtor,  not  with  his  family.  It  leaves  him  to 
provide  for  his  family  as  he  pleases,  or  as  he  may  be  con- 
strained by  the  local  law,  according  to  local*  methods.  Neitktf 
directly,  by  its  own  action,  nor  indirectly,  by  setting  thesto* 
law  in  motion,  does  it  transfer  any  of  his  property  to  the«« 

Judgment  reversed. 
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V^iEB  Boyd  &  Son,  plaintiffs  in  error,  vs.  Frank  W.  Hall 

d  a/.,  defendants  in  error. 

(Bi.BCxi.HY,  Judg^,  having  been  of  counsel,  did  not  preside  in  this  case.) 

.  This  court  will  not  control  the  discretion  of  the  presiding  judge  in  grant- 
ing a  new  trial,  unless  the  law  has  been  violated  or  the  discretion  of  the 
judge,  on  the  weight  of  the  evidence,  grossly  abused.  Ordinarily  the  new 
trial  will  not  work  serious  damage. 

.  A  bona  fide  judgment  debt  of  a  stockholder  against  the  company  in  which 
he  holds  stock,  may  be  set  off  by  him  in  equity  against  a  suit  to  make  him 
individually  liable  in  proportion  to  his  stock. 

Such  judgment  may  be  attacked  for  fraud,  but  the  facts  on  which  the 
charge  of  fraud  is  made  must  be  averred  in  the  pleadings  and  proven  to 
the  satisfaction  of  the  jury  on  the  hearing. 

,  The  creditor  need  not  go  on  all  the  stockholders  for  their  respective  pro 
rata  shares,  biU  may  recover  his  entire  debt  out  of  one,  provided  the  debt 
docs  not  exceea  his  proportion  of  the  entire  indebtedness  of  the  company, 
the  individual  liability  clause  in  the  charter  being  as  follows :  "  The  stock- 
holders in  said  company  shall  be  liable  pro  rata  for  the  debts  of  said  com- 
pany to  the  amount  of  the  stock  they  respectively  hold." 

New  trial.  Stockholders.  Corporations.  Set-off.  Judg- 
aents.  Before  Judge  Knight.  Lumpkin  Superior  Court. 
Lpril  Term,  1876. 

Eeport«d  in  the  opinion. 

« 

C.  D.  Phillips;  M.  L.  Smith,  for  plaintiffs  in  error, 
W.  P.  Price,  for  defendants. 

Jackson,  Judge. 

Boyd  &  Con  obtained  judgment  in  Lumpkin  superior  court, 
gainst  the  Yahoola  River  and  Cane  Creek  Hydraulic  Hose 
lining  Company,  and  levied  i\\efi.fa,  upon  part  of  the  com  pa- 
y's property.  Hall  had  also  obtained  judgment  in  the  United 
States  circuit  court  against  the  company,  and  levied  upon  all 
^*e  pro|)erty  of  the  company.  An  injunction  was  granted 
■straining  the  sale  by  Boyd  &  Son ;  the  property  was  sold  by 
he  United  States  marshal,  and  Hand  brought  it  at  $6,000. 
'hereupon  Boyd  &  Son  filed  an  answer  in  the  nature  of  a 
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cr(>s8-bill,  under  our  stiitute,  to  the  bill  of  Hand  And  Hall,OQ 
which  the  injunction  ha<l  been  granted,  alleging  that  Hand 
and  Hall  were  stockhoKlers  at  the  time  their  debt  aocnied 
against  the  company;  that  their  debt  had  a  superior  lien; 
that  Hall  and  Hand  had  colluded  to  make  the  property 
bring  nothing;  and  prayed  that  the  sale  be  set  aside,  at  least 
80  far  as  concerned  the  portion  of  pro|)erty  levied  on  bj  the 
sheriff^  and  that  this  portion  be  sold  to  pay  the  <lebt  of  Bojd 
&  Son,  and  that  Hull  and  Hand  be  held  individually  liable  to 
pay  the  debt.  The  defendants  answered,  setting  up  certain  in- 
debtedness of  the  company  to  Hand  to  a  much  greater  amount 
than  his  share  of  the  whole  indebtedness,  particularly  a  judg- 
ment against  the  company  in  the  United  States  Court  for 
$50,000  00  or  $G0,000  00,  and  denying  all  equity  in  com- 
plainants' cross-bill.  The  jury  found  for  Boyu  &  Son  a  trifle 
against  Hall,  but  some  $500  00  or  $600  00  against  Hand. 
Hall  atid  Hand  moved  for  a  new  trial.  The  court  granted 
it,  and  this  is  the  error  assigned. 

This  court  has  decided  that  it  will  reluctantly  interfere  with 
the  grant  of  a  new  trial  by  the  judge  who  tried  the  case,  unless 
there  has  been  an  abuse  of  the  discretion  of  the  judge,  or  he 
has  violated  some  principle  of  law.  In  this  case  we  think 
the  judge  did  not  abuse  his  discretion,  but  that  he  should  have 
granted  the  new  trial.  We  cannot  see  why  Hand,  as  a  stock- 
holder, should  not  be  allowed  to  set-oiT  his  judgment  agaiust 
the  company,  if  that  judgment  be  fair  and  honest,  against 
his  individual  liability  to  another  creditor  of  the  company. 
If  his  debt  be  honest  the  company  is  as  much  bound  to  pay 
him  as  to  pay  others;  and  individual  members,  including 
himself,  are  just  as  responsible  to  him  as  a  creilitor  as  to 
other  creditors.  The  fact  that  he  is  a  stockholder  can  make 
no  difierence.  The  company  may  owe  a  stockholder  as  well 
as  a  stranger,  and  individual  stockholders  be  liable  to  him  as 
to  others.  This  court  has  held  that  a  stockholder  may  set-olT 
bills  he  has  in  hand  of  a  bank  against  a  creilitor  of  the  bank 
suing  him  on  his  individual  liability;  and  if  it  may  be  done 
in  that  case  why  may  not  this  stockholder  set-off  this  jodg- 
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ment  against  this  company?  But  the  jury  seems  not  to  have 
considered  the  large  ja<lgment  obtained  by  Hand  in  the  Uni- 
ted States  Court.  This  judgment,  it  is  true,  might  have  been 
attacked  for  fraud;  but  no  allegation  setting  forth  any  facts 
going  to  show  fraud  is  made  in  the  cross- bill,  and  no  evidence 
thereof,  that  we  recall,  had  on  the  trial.  Be.si<les,  the  evi- 
dence is  not  satisfactory  upon  the  point  of  the  aggregate  in- 
debtedness of  the  company.  The  measure  of  the  recovery 
against  Hand  individually,  (and  that  is  the  only  verdict  and 
decree  here  except  the  trifle  against  Hall)  is  his  proportion  of 
the  whole  indebtedness.  Without  ascertaining  the  entire  in- 
debte<1ness)  his  share  of  it  cannot  be  ascertained. 

The  entire  stock  of  the  company,  the  stockholder's  share 
thereof  and  the  entire  indebodness  of  the  company  are  the 
certain  figures  in  the  proportion  necessary  to  calculate  the  ex- 
act amount  of  the  whole  debt  which  the  stockholder  must 
pay.  This  is  also  necessary  to  ascertain  whether  the  stock- 
holder has  paid  already  his  share,  or,  which  is  the  same  thing, 
in  effect,  whether  the  company  owes  him  enough  to  cover  his 
proportion  of  the  whole  indebted ne&s. 

What  has  become  of  the  money  Hand  paid  the  marshal,  and 
why  did  not  Boyd  &  Son  get  their  judgment  paid  from  that 
fiind?  The  evi<lence  is  not  clear  here.  Hand  swears  he  paid 
the  marshal,  but  it  does  not  ap])car  what  the  marshal  did  with 
it  all,  at  least  it  is  in  some  doubt,  and  it  would  be  well  for  these 
complainants  to  look  into  it.  Perhaps  they  may  yet  get  their 
money  there.  The  whole  case  is  obscure — in  a  fog — the  ver- 
dict not  satisfactorily  sustained  by  the  pleadings  and  evidence, 
and  the  new  trial  should  have  been  granted. 

To  assist  the  counsel  ami  court  in  the  next  trial  we  con- 
clude by  saying  that  we  hold : 

Ist.  That  Boyd  &  Son  may  recover  their  entire  debt  out  of 
any  stockholder,  provided  their  debt  does  not  exceed  his  pro- 
portion of  all  the  debts:  16  Georgia,  227;  42  Ibid.,  582. 

2d.  But  if  a  stockholder  has  already  paid  his  proportion 
of  all  the  debts,  or  if  the  company  bona  fide  owe  him  that 
proportion,  it  cannot  be  recovered  from  him  again. 
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3d.  The  bona  fides  of  the  stockholder's  debt,  whether  in 
judgment  or  otherwise,  may  be  attacked,  and  if  found  fraado- 
lent,  may  be  set  a^^ide  and  not  considered  either  in  the  esti- 
mate of  the  whole  debts  of  the  com|>any  or  in  setting  it  off 
against  his  individual  h'ability;  but  it  must  be  attacked  dis- 
tinctly by  allegations  of  facts  in  the  pleadings  and  these  facts 
must  be  proven  on  the  hearing. 

In  the  light  of  the  foregoing  principles  we  cannot  see  why 
the  case  may  not  be  so  tried  as  to  do  justice  to  all  parties. 

Judgment  affirmed. 


W.  C.  Godwin  et  al.^  plaintiffs  in  error,  vs.  E.  W.  Cboweu., 

agent,  defendant  in  error. 

(Blbcklet,  Judge,  was  providentially  prevented  from  presiding  in  this  case.) 

Where  the  agent  of  an  insurance  company,  who  had  collected  money  b^ 
longing  to  his  principal,  for  which  he  failed  to  account,  in  order  toprevnt 
a  criminal  pro«iecution  for  such  breach  of  trust,  gAve  his  promissory  notCi 
with  security  therefor,  the  note  cannot  be  collected.  A/i/rr,  if  girenf* 
the  purpose  of  securing  the  debt  to  the  principal,  and  not  with  a  vew  to 
setting  the  criminal  prosecution. 

Contracts.  Consideration.  Before  Judge  Clark.  Son- 
ter  Superior  Court.     October  Adjourned  Term,  1875. 

Rei)oi'ted  in  the  decision. 

C.  F.  Crisp  ;  B.  P.  Hollis  ;  Allen  Fort,  for  plaintifi 
in  error. 

GuERRY  &  Son,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant«(»* 
promissory  note  for  $334  80.  The  defendants  pleaded  tW 
the  note  was  given  to  settle  and  prevent  a  criminal  proee** 
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ist  Godwin,  who  was  the  principal  maker  of  the 
the  trial  of  the  case,  the  jury,  under  the  charge  of 
found  a  verdict  in  favor  of  the  plaintiff.  The  de- 
lade  a  niotion  for  a  new  trial  on  the  several  grounds 
,  forth,  which  was  overruled  by  the  court,  and  de- 
xcepted. 

ai*s  from  the  evidence  in  the  n^cord,  that  Godwin 
gent  of  the  Imperial  Fire  Insurance  Company,  at 
of  which  the  plaintiff  is  now  the  resident  manager; 
d,  as  such  agent,  coIlecte<I  the  amount  for  which  the 
given  for  saitl  company  in  the  way  of  premiums; 
3  winter  of  1871  the  plaintiff  demanded  of  him,  by 
sum  of  money  so  due,  and  that  he  failed  to  pay  it, 
»ooks  of  the  pluintiff  were  taken  out  of  his  hands. 
's  before  the  note  was  given,  Hancock,  the  agent  of 
iff,  told  Godwin  that  he  would  give  him  a  short 
y  what  he  owed  the  company,  or  give  him  a  note, 
security,  for  the  payment  thereof,  and  if  he  failed 
he,  the  agent,  won  hi  prosecute  him  on  the  criminal 
3  court;  that  if  he  paid  said  money,  or  gtive  said 
lompany  would  not  prosecute  him;  that  his  inten- 
ring  saitl  note  was  to  keep  from  being  prosecuted, 
s  not  prosecuted  after  giving  the  note.  The  amount 
te  is  the  same  amount  demanded  of  him  by  the 
The  court  charged  the  jury,  amongst  other  things, 
tlmt  the  agent  of  the  company  threatened  Godwin 
minal  prosecution  doi'S  not  discharge  the  defendant, 
lor  his  securities,  provided  Godwin  owed  the  com- 
amount  of  the  note.  If  the  consideration  of  the 
he  compromising  or  settling  a  criminal  prosecution, 
vin  did  not  owe  the  debt,  the  plaintiff  cannot  re- 
t  if  he  did  owe  the  debt,  and  this  note  was  given  to 
payment,  he  is  entitled  to  recover,  whether  he  was 
[  with  a  criminal  prosecution  or  not,  or  whether  he 
settle  the  prosecution  or  not."  This  charge  of  the 
/iew  of  the  evidence  in  the  record,  was  error.  The 
for  the  jury  to  decide  was  whether  the  note  was 
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given  for  what  Godwin  owed  the  company,  or  wliether  it  was 
given  to  settle  the  criminal  prosecution  with  which  he  wis 
threatened  under  the  penal  laws  of  the  state :  Code,  sections 
3054,  3055.  If  the  note  was  given  for  what  Godwin  owetl 
the  company,  then  the  plaintiff  was  entitled  to  recover.  If 
the  note  was  given  to  suppress  a  criminal  prosecution  amoont- 
ing  to  a  felony  under  the  penal  laws  of  the  state,  then  the 
plaintiff  was  not  entitled  to  recover,  and  the  court  should 
have  so  charged  the  jury..  The  charge,  as  given,  was  calcn- 
lated  to  confuse  and  mislead  the  jury  as  to  the  real  issue  in- 
volved on  the  trial  of  the  case. 

Let  the  judgment  of  the  court  below  be  reversed. 


Law  &  Company,  plaintiffs  in  error,  vs.  A.  J .  McBride,  de- 
fendant in  error. 

1.  The  issue  being  one  of  pure  fact,  unaflTected  by  any  question  of  Uw,MHi 
the  evidence  being  conflicting  and  not  insufficient,  the  verdict  mustsund 

2.  Where  the  disputed  question  is,  who  purchased  the  assets  of  a  finn  and 
agreed  to  pay  its  debts,  a  writing,  signed  by  the  defendants,  shovnng  ihH 
they  claimed  some  of  the  assets  and  took  an  interest  in  paying  or  securing 
a  note  given  by  one  of  themselves  in  compromise  of  one  of  the  debt5,i$ 
relevant  testimony  against  them. 

New  trial.  Evidence.  Before  Judge  Peeples.  Fulton 
Superior  Court.     October  Terra,  1875. 

Reported  in  the  opinion. 

Fry  &  King,  for  plaintiffs  in  error. 

B.  H.  Hii.L  &  Son  ;  T.  P.  Westmoreland,  for  defendant 

Bleckley,  Judge. 

1.  Firm  assets  were  sold,  the  purchaser  agreeing  to  pay  Jl 
the  firm  debts,  and  to  protect  the  present  plaintiff,  one  of  the 
imrtners,  against  them.     The  plaintiff  was  afterwards  com- 
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)el]ed  by  law  to  pay  a  portion  of  them ;  and  he,  thereupon, 
)rought  this  suit  against  the  defendants  for  his  reimbursc- 
nent.  The  disputed  question  was,  who  was  the  purchaser, 
vhether  the  firm  now  sued,  or  an  individual  member  of  the 
)Iaintifr's  firm,  the  same  tliat  made  sale  of  the  assets.  'The 
evidence  was  in  bristling  conflict,  and  the  case  turned  wholly 
)Q  the  credibility  of  the  principal  witnesses,  and  on  the  de- 
gree of  corroboration  afforded  by  certain  writiiigs,  which  were 
not,  themselves,  decisive  of  the  controversy,  either  way.  The 
issue  was  one  of  pure  fact;  and  the  jury  have  decided  it,  not 
without  sufficient  evidence  to  support  their  finding.  To  break 
their  verdict  would  be  to  break  the  law. 

2.  A  writing  was  admitted  in  evidt^nce,  for  the  plaintiff, 
showing  that  the  defendants  claimed  title  to,  and  exercised  con- 
trol over,  some  of  the  assets,  by  assigning  them  to  him  in  or- 
ler  that  he  might  realize  upon  them  and  use  the  proceeds  in 
MijMng  off,  in  case  the  defendants  themselves  should  fail  to 
>ay  off,  an  individual  note  given  by  one  of  the  defendants  to  a 
•it?ditorof  the  plaintiff^s  firm  in  compromise.  This  writing 
^assigned  by  the  defendants,  and  certainly  showed  dealings 
Hstween  them  and  the  plaintiff,  touching  some  of  the  assets 
hat  had  been  sold  by  the  plaintiff's  firm ;  and  it,  moreover, 
^nnected  the  defendants  with  measures  taken  tosjitisfy  a  debt 
^*  that  firm.  There  was  no  doubt  that  somebody  had  pur- 
'hased  the  assets,  and  that  the  purchaser  had  agreed  to  pay 
■^e  debts.  The  whole  difficulty  was  in  identifying  the  pur- 
■^^aser.  Here  were  some  of  the  assets,  and  here  was  one  of 
*^©  debts.  The  defendants,  by  this  writing,  concerned  them- 
^Ives  with  both ;  and  hence,  the  writing  was  relevant  testi- 
"^^ny.    It  was  properly  admitted  for  what  it  was  worth. 

Judgment  affirmed. 


Vol,  Lvi.  37. 
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M.  Fannie  Heard,  plaintiff  in  error,  vs,  Arnold  &  Du- 
Bose, defendant  in  error. 

The  claim  of  a  creditor  is  barred  by  a  discharge  of  the  debtor  in  bankruptq, 
although  his  name  was  not  placed  in  the  schedule,  nor  any  notice  given 
to  him  personally  or  by  mail,  the  notice  by  publication  in  two  newspapers 
having  been  given  according  to  the  bankrupt  law. 

Debtor  and  Cre<  11  tor.     Bankrupt.     Notice.     BeforeJudge 
Po'iTLK.     Wilkes  Superior  Court.     May  Term,  1876. 

Reported  in  the  opinion. 

W.  M.  Sims;  S.  H.  Hardeman,  for  plaintiff  in  error. 

Robert  Toombs  ;  D.  M.  DuBose  ;  F.  H.  Collet,  for  de 
fendant. 

Jackson,  Judge. 

Tlic  defendants  pleaded  their  discharge  in  bankruptcy  to 
the  plaintiff's  action  on  aclaim  provable  in  the  bankrupt  coHrt- 
Due  notice  was  given  by  publiciition  in  two  newspa|)ers,  but 
none  served  personally,  or  l)y  mail,  upon  this  plaintiff,  n« 
was  her  name  in  the  schedule  of  creditors.  We  think  that  the 
bankrupt  law  requires  notice  by  publication  to  meet  tho« 
cases  where  the  cralitors'  names  are  not  in  the  schedule,  or 
furnished  to  the  marshal,  and  in  the  absence  of  fraud  m 
omitting  the  plaintiff's  name  as  creditor  in  the  schedule,  the 
discharge  operates  to  bar  her  right  to  recover.  Thrfekio«s 
of  notices  are  provided  for  in  the  act.  First,  news|>a|>er  no- 
tices; second,  notice  personally  or  by  mail  to  all  creditors  up»n 
the  schedule,  or  whose  names  may  be  given  the  man?hal  bytw 
debtor  in  addition;  and,  third,  such  personal  or  other  serviffi 
to  any  persons  concerned  as  the  warrant  s|>ecifies;  BuiBft 
section  5019,  page  384,  8th  edition.  The  debtor  shouldgiWj 
the  names  of  all  the  creditors  in  the  schedule,  but  lienfl[j 
omit  for  some  reason  or  another,  somebody;  then  IieDtty»' 
he  remembers  in  time,  give  such  name  to  the  marshal 
wards,  and  he  is  bound  to  notify  such  person  though  do( 
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36  schedule,  but  he  may  omit  some  creditor  after  all;  his  ne<- 
otiable  paper  may  be  in  somebody's  hands  whom  he  does  not 
:now,  or  he  may  have  forgotten  some  creditor;  to  meet  sni  h 
ases  as  these,  the  law  requires  the  notice  by  publication,  and 
n  the  absence  of  fraud,  (and  none  is  pretended  here,)  tie 
lischarge  will  operate  as  a  bar  as  completely  in  the  latter,  as 
n  the  former  case,  and  su(.'h  is  the  decision  of  the  court  of 
ippeals  of  Kentucky :  13th  N.  B.  R.  Reports,  157;  of  the 
mpreme  court  of  New  York:  13th  N.  B.  R.  Reporis,  14; 
rfthe  supreme  court  of  Maine:  6th  N.  B.  R.  Reports,  377;  of 
the  supreme  court  of  Rhode  Island  :    r2th  N.  B.  R.  Reports, 
143;  and  many  cuses  cited  by  Bump,  8th  edition,  page,  730. 
That  auther  lays  down  the  principle  on  that  page,  730,  thus: 
'If  the  notice  required  by  the  statute  has  been  duly  pub- 
ished,  the  discharge  will  bar  the  debt,  although  the  name  of 
he  creditor  was  not  placed  on  the  schedule  nor  any  notice 
riven  to  him."     And  if  such  were  not  the  law  it  would  be 
lifficult  to  make  a  bankrupt  law  which  would  relieve  debtors 
»  many  ca<«es.     Our  homestead  exemptions,  and  citations  to 
^ue  letters  of  administration,  etc.,  and  to  discharge  admin- 
strators,  etc.,  by  letters  of  dismission,  are  all  instances  of  no- 
*ce  or  sei^viceby  publication,  and  always  hehl  binding  on  all 
^^terested  when  duly  published, 
liet  the  judgment  be  affirmed. 


Willis  A.  Hawkins,  plaintiff  in  error,  i?s.  Jonas  Smith, 

trustee,  defendant  in  error. 

(Blbcklby,  Judge,  was  proridentially  prevented  from  presiding  in  this  case.) 

•  The  judgment  relied  upon  to  sustain  the  plea  of  res  adjudicata^  manifest- 
^  did  not  cover  the  matter  in  controversy,  and  therefore  the  charge  of  the 
^*Hut,  based  upon  this  view  of  the  case,  was  not  error. 

•  However  honest  an  attorney  may  be,  in  the  Jjelief  that  money  collected 
•belonged  to  him,  yet  if,  in  fact,  such  fund  was  the  proi)erty  of  his  client, 
***>•  honest  belief  is  not  such  "  good  cause  "  as  will  relieve  him  from  the 

^^•^•yinent  of  twenty  per  cent,  per  annum  from  the  time  of  demand  therefor. 
-  ^  question  not  made  in  the  court  below  will  not  be  passed  on  here. 
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Judgments.  Charge  of  Court.  Attorney  and  client. 
Practice  in  the  Supreme  Court.  Before  Judge  Clark.  Sum- 
ter Superior  Court.     October  Adjourned  Terra,  1875. 

Reported  in  the  decision. 

B.  P.  HoLLis;  Allen  Fort;  N.  A.  Smith,  for  plaintiff 
in  error 

GuERRY  &  Son,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant, as  an  attorney  at  law,  to  recover  a  sura  of  monej' 
alleged  to  have  been  collected  by  him,  and  which  he  refieed 
to  |)ay  to  the  plaintiff  when  demanded.  The  defendant  pleaded 
that  the  plaintiff  ought  not  to  maintain  his  action  against  bin 
because  the  whole  matter  had  been  settled  and  delermioed 
by  a  judgment  of  the  superior  court  of  Sumter  county  upon 
a  rule  nisi  embracing  the  same  subject  matter.  On  the  triil 
of  the  case,  the  jury,  under  the  charge  of  the  court,  found  i 
verdict  in  favor  of  the  plaintiff  for  $200  00,  with  interestit 
seven  per  cent.,  from  the  5th  of  April,  1869,  up  to  the  lotl 
of  April,  1874,  and  twenty  per  cent,  thereon  after  demand rf 
payment. 

It  appears  from  the  evidence  in  the  record  that  thedefeDd" 
ant  collected,  on  a  mortgage  placed  in  his  hands  for  collectioBf 
the  sum  of  $900  00  at  one  time  for  one  portion  of  propertvefr 
braced  in  the  mortgage,  and  that  he  received  at  another  t*B 
time  ?200  00  from  Elam  for  another  portion  of  the  propertf*' 
embraced  in  the  mortgage.  The  controversy  between  theptrt»j 
in  this  suit  was  in  relation  to  the  $20000  received  fromB**j 
When  the  defendant  was  ruled  for  the  money  which  hehtdi 
lected  the  original  rule  jippearstohave  been  amended  so  tftoi 
elude  the  money  received  by  the  defendant  from  Elam.  H** 
fendant,  in  his  answer  to  tFie  amended  rule,  admitted  thai 
ceipt  of  $900  00  for  the  mortgaged  property  sold  to  Jon 
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or  the  plaintiff,  but  insistetl  that  he  received  the  money  from 
Slam  in  his  own  right  and  not  as  the  attorney  of  any  person. 
There  ap|)ears  to  have  been  a  rule  absolute  granted  against 
he  defen<lant  for  the  sum  of  $900  00,  about  which  there  was 
lo  controversy  at  the  trial  of  this  case.  Tlie  plaintiff  de- 
nurred  to  the  defendant's  amended  answer,  which  was  over- 
ruled, the  court  holding  it  to  be  sufficient  to  protect  the  de- 
fendant from  the  payment  of  the  money  alleged  to  have  been 
•eceived  by  him  from  Elam ;  then  the  following  agreement 
ippears  to  have  been  executed,  which  was  offered  and  read  in 
evidence  by  the  plaintiff: 

*  y.  Smith,  trustee,  vs.  B.  F.  Marshall.     Rule  against    IV.  A.  Hawkins, 

attorney  at  law. 
"The  rule  in  the  above  stated  case  having  been  dismissed  by  the  court 
irilhout  being  traversed,  and  their  being  no  further  proceedings  had  in  said 
rule  case,  I  hereby  waive  all  advantages  (if  any)  which  have  arisen  or  may 
arise  in  favor  of  myself  by  reason  of  the  said  proceedings,  as  against  any  suit  at 
hw  which  may  be  hereafter  instituted  upon  the  same  cause  of  action  in  Sum- 
ter superior  court,  but  will  iasist  that  I  am  not  liable,  originally,  to  any  great- 
er extent  than  was  adjudged  by  said  proceedings. 

(Signed)  "  W.  A.  Hawkins." 

The  plaintiff  offered  in  evidence  the  mortgage  and  the  re- 
ceipt of  the  defendant  to  Elam  for  ^200  00,  which  was  signed 
ly  him  as  attorney.  The  plaintiff  introduced  the  defendant 
•8  a  witness,  who  stated,  amongst  other  things,  "that  until 
fcia  memory  was  refreshed  by  looking  at  the  transfers  and  re- 
ceipt, he  thought  that  he  had  sold  the  whole  interest  to 
Joiner,  and  that  he  received  the  $200  00  from  Elam  as  his 
*Wn  individual  money  and  not  as  the  money  of  the  plaintiff." 
*he  defendant  introduced  in  evidence  the  rule  nhi^  answer, 
'"adjudgment  of  the  court  making  the  rule  absolute  against 
•Wll  for  $900  00,  which  it  was  agreed  he  had  pai<l.  Smith 
••tified  that  he  considered  the  rule  on  which  the  order  was 
'•s^ed  a  new  rule,  and  not  an  amendment. 

In  rebuttal,  the  plaintiff  proved  by  Guerry  that  the  rule  on 
'hich  the  judgment  was  passed  was  an  amendment  of  the  first 
•fe,  and  not  a  new  rule".  The  defendant,  in  his  second  an- 
^^^,  recognizes  the  rule  as  an  amended  rule,  when  he  suys, 


f  - 
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"  III  answer  to  the  rule  as  amended,  respondent  says,"  etc. 
The  plaintiff  also  proved  a  demand  upon  the  defendant,  in  writ- 
ing, to  pay  the  money  collected  by  him  to  his  attorney,  or  in 
(h* fault  thereof  that  twenty  per  cent,  per  annum  would  be  re- 
quired. 

The  defendant  requested  tlie  court  to  charge  the  jury,  "If 
<h*fendant,  in  good  faith,  refused  to  pay  the  money  on  demand 
of  the  plaintiff,  believing  that  he  was  not  liable  for  the  araoant, 
or  any  part  thereof,  the  jury  may  find  only  lawful  interest, 
and  are  not  compelled  to  find  twenty  per  cent.,  from  tlie 
time  of  the  demand,  on  the  $200  00;"  which  charge  the  court 
refused  to  give,  but  did  charge  the  jury  as  follows:  "So  6r 
as  the  claim  for  the  corner  lot,  known  as  the  Handy  lot,  was 
concerned,  the  judgment  on  the  rule  against  Colonel  Hawkins 
was  a  bar  to  any  further  proceeding  on  that  account.  Tbe 
plaintiff  having  obtained  a  rule  absolute  against  Colonel 
Hawkins  on  that  claim,  could  not  recover  for  the  same  de- 
mand in  an  action  at  law.  If  the  Elam  lot  was  not  a  sabject 
matter  of  the  rule,  then  the  rule  absolute,  as  to  the  moner 
collected  on  account  of  that  lot,  could  not  be  pleadeil  in  bar 
of  this  action.  If  Colonel  Hawkins  received  $200  00  on 
the  Elam  lot,  he  is  responsible  for  that  amount,  with  legal 
interest  up  to  the  notice,  and  twenty  i)er  cent,  after  the  no- 
t  ice."  To  the  refusal  to  charge  as  requested,  and  to  the  charge 
as  given,  the  defendant  excepted,  and  assigns  the  same  as 
error. 

1 .  In  our  judgment  there  was  no  error  in  the  charge  as  givefli 

or  in  the  refusal  to  charge  as  requested,  in  view  of  the  evident 

contained  in  the  record.  From  an  inspection  of  the  record  aw 

proceeilings  had  as  to  the  rule  absolute  for  the  $1)00,  it  isqoite 
clear,  we  think,  that  the  J200  00  received  from  Elam,  whicli  is  ite 

.sul)ject  matterof  the  present  suit,  was  not  included  in  thatjuof 
ment.  The  record  shows  that  the  original  rule  was  amended* 
as  to  require  t  he  defendant  to  show  cause  why  he  should  notpaf 
to  the  plaintiff  the  money  received  from  Elam.  Thedeftw"! 
ant  answered  the  rule  as  amendedj  admitted  the  receipt  oftwl 
$200  00  from  Elam^  but  stated  "that  he  received  the 
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ID  his  own  right  and  not  as  the  attorney  of  anybody."     This 
amended  answer  of  the  defendant  was  not  traversed,  and  upon 
that  nnriended  answer  the  court  held  he  was  not  liable  fo  be 
ruled  as  an  attorney  at  law  of  the  plaintiif  for  the  $200  00 
reeeive<l  from  Elam;  the  plaintiff  did  not  traverse  the  defend- 
ant's answer  as  to  the  $200  00  received  from  Elam,  having 
already  taken  a  rule  absolute  against  him  for  the  $900  00 
received  from  Joiner,  and  it  is  therefore,  in  view  of  these  facts, 
that  the  defendant's  written  agreement  hereinbefore  set  forth 
becomi'S   conspicuously   significant   as  to  the  merits  of  the 
present  suit  for  the  $200  00  received  from  Elam.     It  is  true 
that  in  that  agreement  the  defendant  reserved  the  right  to  in-' 
sist  in  this  suit  that  he  was  not  originally  liable  to  any  great- 
er extent  than  S900  00,  the  amount  for  which  the  rule  abso- 
lute had  been  grante<l  against  him  for  the   money   collect- 
ed from  Joiner.     The  question  that  remained  to  be  tried  in 
the  present  suit,  was  whether  the  defendant  was  originally 
liable  to  the  plaintiff  for  money  received  on  the  mortgage  to 
any  greater  extent  than  the  $900  00  received  from  Joiner,  and 
for  which  the  rule  absolute  had  been  granted.    The  jury,  un- 
der the  evidence,  have  found  by  their  verdict  that  the  defend- 
ant was  originally  liable  to  the  plaintiff  to  a  greater  extent 
than  $900  00,  to-wit :    the  $200  00  received  fiH)m  Elam,  and 
that  this  latter  amount  was  not  included  in  the  judgment  for 
$900  00. 

2.  The  demand  for  the  monev  in  the  hands  of  the  defend- 
ant  was  made  in  pursuance  of  the  provisions  of  the  3950th 
section  of  the  Code,  which  makes  an  attorney  at  law  liable  t<» 
pay  at  the  rate  of  twenty  per  cent,  per  annum  lor  money  in 
his  hands,  collected  by  him  for  his  clients,  from  the  date  of  the 
demand,  **  unless  good  cause  be  shown  to  the  contrary."  Tlie 
''^qiiest  to  charge  was  not  in  the  language  of  the  Cinle.  The 
■^uestwas:  "  If  the  defendant,  in  good  faith,  refused  to  pay 
*be  mon«*y  on  demand  of  the  plaintiff,  believing  that  he  was 
**ot  liable  for  the  amount  or  any  part  thereof,  the  jury  may 
^■id  only  lawful  interest,  and  are  not  compelled  to  find  twenty 
per  cent,  from  the  time  of  the  demand  on  the  $200  00."  The 
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statute  is  imperative  and  declares  that  the  attorney  at  law 
shall  be  compelled  to  pay  at  the  rale  of  twenty  per  cent,  per 
annum  from  the  date  of  the  demand,  unlesp  good  cause  be 
shown  to  the  contrary.     What  is  the  good  cause  attempted 
to  be  shown  in  this  case  ?    It  is  true  that  Colonel  Hawkins, the 
plaintid'^s  attorney,  statics  that  until  his  memory  was  refreshed 
by  looking  at  the  transfer  of  the  property  and  his  owu  receipt 
for  the  money,  that  he  thought  that  the  $200  00  received  by 
him  from  £Iam,  was  his  own  individual  money,  and  not  the 
money  of  the  plaintiif,  his  client.     However  honest  Colonel 
Hawkins  may  have  been  in  iiis  opinion,  and  we  are  bound  to 
take  his  statement  as  true,  still,  that  was  not,  in  our  judg- 
ment, such  good  cause  as  is  contemplated  by  the  statute  which 
will  protect  him  from  the  payment  of  the  twenty  per  cent,  to 
the  plaintiff.     It  will  not  do  to  hold  that  when  an  attorney 
at  law  collects  money  for  his  client,  and  that  money  is  de- 
manded of  him  under  the  statute,  and  he  refuses  to  |)ajit, 
that  he  can  protect  himself  when  ruled  or  sued  for  the  money, 
from  paying  the  twenty  per  cent,  thereon  as  the  statute  pre- 
scribes, because,  in  his  o[)inion,  or  in  his  thoughts,  the  money 
was  his  individual  money,  and  not  the  money  of  his  client, 
however  honest  his  opinion  or  thoughts  may  have  been. 

3.  In  relation  to  the  point  suggested  on  the  argument  here 
that  the  plaintiiT  in  the  mortgage  was  only  entitled  to  tite 
princripul  sum  due  on  the  mortgage,  an<I  could  only  collect 
that  amount  from  his  attorney,  although  he  may  have  col- 
lected a  larger  amount,  the  certificate  of  the  presiding  judge 
to  the  bill  of  exceptions  states  that  no  such  point  was  oude 
as  to  the  title  of  the  plaintiff  at  the  trial  in  the  court  below; 
and,  as  a  matter  of  course,  no  such  question  was  decided  tliere 
which  this  court  can  review.  There  was  no  motion  for  a  net 
trial  in  this  case;  no  complaint  that  the  verdict  wascoDtnry 
to  the  evidence  or  without  evi<lence  to  support  it;  and  ittiitf^ 
had  been,  the  result  would  have  been  all  the  same. 

On  the  statement  of  facts  contained  in  the  record,  Mtat 
ju<1gment  of  the  court  below  be  affirmed. 


ATLANTA,  JULY  TERM,  1876.  577 

Morris  vs.  Tcnnent. 

FuiiiA  A.  Morris,  plaintiff  in  error,  r«.  Gilbert  Tennent, 

defendant  in  error. 

^en  exempted  personalty  has  been  exchanged,  whether  legally  or  not,  for 
property  of  like  kind,  the  latter  stands,  as  against  the  husband's  creditors, 
in  the  place  of  the  former,  so  long  as  the  exchange  is  not  repudiated  by 
any  of  the  parties  in  interest.  The  family  are  entitled  to  retain  the  sub- 
stituted property,  either  for  enjoyment  or  for  restoration  to  the  true  owner. 

Homestead.  L#evy  and  sale.  Claim.  Before  Judge 
S^MIGHT.     Cobb  Superior  Court.   November  Term,  1875. 

Reporteil  in  the  opinion. 

George  N.  Lester;  Gartrell  &  Dunwoody,  for  plain- 
.ift  in  error. 

W.  T.  &  W.  J.  Winn,  for  defendant. 

Bleckley,  Judge. 

Under  the  homestead  and  exemption  laws,  certain  personalty 
rosset  apart  as  exempt,  by  approval  of  the  ordinary,  in  1869. 
ifterwards,  one  of  the  horses  included  in  the  schedule  was  ex- 
hanged  by  the  head  of  the  family  for  anotlier  horse,  and  this 
liter  was  exchange<l  for  a  third.  The  first  exchange  was 
ot  approved  by  the  ordinary;  tlie  second  probably  was.  In 
875,  an  execution  from  a  justice  court,  issued  in  1874, 
gainst  the  head  of  the  family,  was  levied  upon  the  third 
lorse.  A  claim  was  interpose<l  by  tlie  wife,  (on  her  own  be- 
lalf,  and  of  her  children)  founded  on  the  homestead  or  ex- 
mption  right.  The  justice  of  the  peace  held  that  the  prop- 
erly was  not  subject.  On  certiorari  the  superior  court  held 
bliat  it  was  subject. 

When  exempted  property  has  been  exchanged  (whether 
legally  or  not)  for  other  property  of  like  kind,  the  latter  stands 
in  place  of  the  former,  so  long  as  the  transaction  is  not  repu- 
diated by  any  of  the  parties  in  interest,  A  creditor  who  is 
not  injured  thereby,  cannot  complain.  If  any  of  his  debtor's 
fifi^ts  not  exempt  have  gone  into  the  new  property,  he  can, 
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by  a  pro|)er  proceeding,  subject  it  to  that  extent;  but  if  the 
new  property,  as  in  the  present  case,  has  been  wholly  \m\ 
for  by  the  ohl,  the  right  of  the  family  is  superior  (o  theriglit 
of  a  creditor,  until  the  consideration  has  been  restored.  By 
the  act  of  1876,  pamphlet,  page,  51,  passed  since  this  case  was 
decided  in  the  court  below,  the  proceeds  of  homestead  prop- 
erty are  treated  .as  chargeable  to  the  family  when  the  benefit 
thereof  lias  been  enjoyed  by  the  family.  There  is  a  strong 
backbone  of  equity  in  that  principle;  and,  as  a  consequence, 
there  is  much  reason  for  allowing  the  family  to  hold  on  to  the 
proceeds,  either  for  enjoyment,  or  for  restoration  to  the  true 
owners  in  ease  the  familv  should  reclaim  the  homestead 
property  because  sold  illegally. 
Judgment  reversed. 


Alexander    Chappell,    plaintiff   in    error,  vs.  Uriah 

J^OYD  et  aL,  defendants  in  error, 

1.  In  attesting  an  affidavit  to  a  bill  in  equity,  a  notary  public  need  not  affix 
his  seal.  It  is  not  such  a  notarial  act,  under  section  1502  of  the  Code,  as 
requires  a  seal  for  its  authentication. 

2.  Process  bearing  attest  in  the  name  of  the  Honorable  James  M.  Dark,  of 
said  court,  leaving  out  the  word  "judge,"  is  good,  especially  if  no  excep- 
tion be  taken  to  it  until  after  judgment. 

3.  Where  the  bill  alleges  that  vendor  of  lands,  who  gave  bond  to  make  title* 
to  vendee  on  payment  of  purchase  money,  has  only  received  half  the  paf' 
chase  money,  and  is  sued  for  that  half,  because  it  was  not  the  money  of  ih* 
vendee  but  that  of  his  wife,  and  that  he  has  sued  to  judgment  the  other 
half  of  the  purchase  money,  and  levied  the  execution  based  thereon  ufKin  the 
the  land,  having  first  made  a  deed  thereto  solely  for  the  puq"»ose  of  sellingth* 
land  to  make  his  money  under  the  statute.  Code,  3586,  when  he  was  met  by  1 
claim  of  the  wife  to  the  land,  on  the  ground  that  her  money  paid  for  half  of>t« 
and  that  was  all  it  was  worth,  and  that  this  claim  case,  after  delays  fromliJ"^ 
to  time,  was  decided  against  the  wife  by  the  jury  and  court  below  and 
court  on  appeal,  and  on  again  re-advertising  for  sale  he  was  met  by 
claim,  wholly  frivolous  and  intended  for  delay  only,  by  the  brother  of 
wife,  holding  a  pretended  title  under  deeds  from  the  husband  and  wife, 
after  the  decision  of  the  first  claim  case,  for  an  inadequate  price  » 
form  of  a  promissory  note,  payable  in  1878,  with  possession  retained  bf 
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band  and  wife  without  rent,  and  that  this  latter  claim,  like  the  former, 
\  forma  pauperis,  and  that  the  parties  are  all  insolvent,  and  that  the 
I  is  constantly  deteriorating  in  value  so  as  now  not  to  be  worth  the  re- 
nder of  the  purchase  money  with  interest,  and  that  the  husband  and 
:  and  brother  have  colluded  to  delay  the  complainant  and  keep  the 
I  in  litij^ation  intenrinably,  with  a  view  to  enjoying^  the  rents  end  profits 
eof  until  the  same  is  worn  out,  and  that  the  defendant  m  fi.fa.  has 
nly  boasted  that  he  would  do  so  without  paying  another  dollar,  and 
Te  all  the  circumstances  of  the  case,  and  accompanying  papers  and  dc- 
tions,  show  the  truth  of  the  case  made  by  the  bill  and  the  frivolity  of 
pretended  claim,  and  the  prayer  is  for  an  injunction  to  restrain  the  dc- 
lant  in  execution  and  his  wife  from  procuring  any  other  persons  to  put 
jch  claims,  and  further  delaying  the  complainant,  and  for  the  appoint- 
tt  of  a  receiver  to  take  {Possession  of  the  land  and  hold  the  same  until 
pending  claim  by  the  brother  is  tried  : 

that  there  is  equity  in  the  bill,  and  that  the  injunction  should  be  granted 
the  receiver  appointed  ;  but  as  the  claim  by  the  wife  was  not  decided, 
the  application  for  a  receiver  was  not  made  until  the  growing  crop  was 
ited,  that  the  receiver  be  instructed  to  allow  defendants  a  reasonable 
t  to  gather  the  present  crop,  and  the  use  of  the  tenements  and  premises 
that  purpose  until  that  is  done. 

jUiry  public.  Seal.  Attestation.  Prwess.  Judgments, 
lor  and  purchaser.  Injunction.  Receiver.  Before  Judge 
RK.     Webster  County.  At  Chambers.    June  17th,  1876. 

sported  in  the  opinion. 

JERRY  &  Son,  for  plaintiff  in  error. 

•HN  R.  WoRRiLL,  for  defendants. 

.CKSON,  Judge. 

mi^pell  sold  Boyd  a  tract  of  land  in  1872  for  $1,200  00, 
jave  Boyd  bond  for  titles  to  be  made  when  the  purchase 
?y  was  paid.  Boyd  gave  two  notes  for  the  land,  each  for 
)  00 — one  payable  in  November,  1872,  and  the  other  in 
3mber,  1873.  The  first  was  paid  ;  the  second  is  not  yet 
Chappell  sued  on  the  second,  got  judgment,  made  deed 
e  land,  under  the  statute,  and  levied  upon  it.  Mrs.  Boyd 
led  the  land  on  the  ground  that  Boyd  used  her  money, 
the  knowledge  of  Chappell,  to  make  the  first  payment. 
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The  jury  found  it  subject;  she  moved  for  a  new  trial  and 
brought  the  case  here  because  the  court  overruled  the  motion. 
This  court  aiGrmed  the  judgment  at  the  last  terra.  Mrs.Bovd 
then  surrendered  her  right  and  title  to  her  brother,  Sims,  and 
Boyd  made  Sims  a  tille,  and  Sims  has  put  in  his  claim  to  tite 
land.     Mrs.  Boyd  clainied  in  forma  pauperis^  and  so  did  Sims. 
The  last  note  has  been  due  three  years ;  a  claim  involving, 
necessarily,  the  same  title  now  set  up  by  Siraa^  has  been  de- 
cided by  the  jury  and  the  superior  court,  and  this  court,  against 
that  title,  and   this  claim  is  put  in  by  the  brother  on  deeds 
made  by  the  defendant  in  fi.  fa.  and  wife,  since  the  final  trial 
of  the  case  by  this  court.     The  land  has  deteriorated  invjilue, 
and  is  becoming  less  valuable  year  by  year,  until  it  will  not 
bring  the  balance  of  the  purchase  money  and  the  interests  The 
deed  to  Sims  was  made  on  the  day  he  clain)e<l  the  land  and 
was  in  the  shape  of  a  receipt  of  a  note  due  in  1878,  for  $500, 
with  right  of  possession  reserved  to  Boyd,  without  rent,  and 
on  the  same  day  Mrs.  Boyd  surrendered  her  title  to  Sims; 
her  title  being  a  deed  made  to  her  by  her  husband  in  1873, 
in  consideration  that  her  money  had  paid  the  first  $600  00. 
Boyd  has  been  in  possession  four  years,  and  the  rental  is  wortli 
from  $100  00  to  $150  00  per  annum,  and  has  boasted  that  he 
would  keep  the  land  until  worn  out  without  paying  another 
dollar.     Mrs.  Boyd  has  sued  Ciiappell  for  the  §600  00  which 
Boyd  first  paid  him;  so  that  Chappell's  land  is  gone  at  half 
the  price  agreed  upon,  and  he  is  sued  for  the  half  he  lias  re- 
ceived.    A  bill  alleging  these  facts,   and  charging  collusion 
between  wife,  husband,  and  wife's  brother,  to  protract  litiga- 
tion, by  claims  purely  frivolous,  with  no  security  for  damages 
for  delay,  and  praying  injunction  against  threatened  waste  of 
crops,  and  against  further  frivolous  claims,  and  the  appint- 
raent  of  a  receiver  to  take  charge  of  the  land  and  crops,  rents, 
etc.,  until  the  claim   case  is  tried,  was  brought  by  Chappell 
against  Boyd  and  wife,  and  Sims.     The  answer  denied  the 
insolvency  of  Sims,  and  the  demurrer  to  the  bill  is  that  there 
is  no  equity  in  it,  and  it  is  not  sworn   to,  because  the  notaiy 
does  not  affix  his  seal  to  the  affidavit,  and  that  the  process  to 
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the  suit  on  which  Ch»p{)eirs  judgment  is  founded  leaves  out 
the  won!  "judge,"  bearing  test  in  the  name  of  the  Honorable 
James  M.  Clark  of  said  court.  The  chancellor  refused  the 
injunction,  sustaining  the  demurrer  and  dismissing  the  bill ; 
the  complainant  excepted,  and  the  case  is  before  us. 

1.  The  firat  question  is,  was  the  bill  sworn  to?  Is  it  neces- 
sary that  a  notary  should  annex  his  notarial  seal  to  his  attes- 
tation of  an  affidavit?  We  do  not  think  that  the  act  of  ad- 
ministering  an  oath  is  such  a  notarial  act  as  in  the  sense  of 
the  statute,  Code,  nection  1503,  requires  a  seal.  The  statute 
means  acts  connected  with  his  commercial  duties,  such  as 
noting  and  protesting  bankable  paper,  etc.  Besides,  the  court 
ought  not  to  dismiss  a  bill  or  refuse  an  injunction  on  such  a 
ground.  Time  should  be  given  to  perfect  the  affidavit  or  at- 
testation, or  to  swear  again  to  the  bill. 

2.  Noi  do  we  think  that  there  is  anything  in  the  second 
point  that  the  process  does  not  bear  test  in  the  name  of  the 
judge  of  the  superior  court.  It  is  true  the  word  "judge''  is 
omitted  by  mistake  or  carelessness,  but  the  Honorable  James 
M,  Clark,  of  said  court,  is  the  judge  thereof.  Certainly  it  is 
too  late  after  judgment  to  take  such  an  exception  to  the  pro- 
cess. 

3.  But  the  main  question  is,  ought  a  court  of  equity  to 
stop  this  litigation,  threatened  to  be  continued  until  the  land 
is  worn  out  without  paying  another  cent  for  it,  and  to  appoint 
a  receiver  to  hold  the  estate  for  the  party  in  interest?  The 
claim  is  evidently  frivolous.  The  merits  of  the  case  were 
passecl  upon  on  the  claimcii.se  of  Mrs.  Boyd,  and  this  claim  of 
her  brother  is  a  mere  renewal  of  her  claim.  The  manner  in 
which  it  has  been  fixed  up  has  not  even  the  merit  of  inge- 
nuity. It  is  so  thin  anybody  can  see  through  the  veil  that 
would  hide  it.  The  cat  is  not  even  under  meal  enough  to 
hide  her.  The  whole  body  of  the  ostrich  is  visible,  though 
his  head  be  in  the  sand ;  if  he  does  not  see  his  exposure,  every- 
hody  else  who  looks  can.  The  present  claimant,  the  brother 
of  the  former  one,  and  brother-in-law  of  defendant,  takes  ti- 
tle, agreeing  to  give  $600  00  for  the  land  in  1878,  the  de- 
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fendant  and  former  claimant,  husband  and  \vife,  to  remain  in 
possession  without  rent  until  that  time.     This  deed  is  made 
to  him  after  the  claim  is  decided  against  his  sister,  of  which  he 
has  full  knowledge,  being  a  witness  in   the  case.     He  bays 
a  title  knowing  it  to  be  worthless,  give^  nothing  forit,  luit 
a  promise  to  pay  $500  00  in  tiie  distant  future,  and  leaves 
possession  in  the  defendant.     He  is  evidently  acting  for  the 
former  claimant  and   the  defendant  in  Ji,  fa.     It  is  a  plain 
case  of  collusion  between  the  three.     Inasmuch,  tlicrefore, 
as  the  complainant  holds  the  title  to  this  land,  or  has  parted 
with  it   by   making  it  to  the  defendant  in  Ji,  /a.,  for  the 
sole  purpose  of  selling  it  by  the  sheriff  to  make  his  money, 
we  think  that  equity  should  intervene  by  injunction  to  re- 
strain   these    defendants    from    putting    in    any   additional 
claim  to  this  land,  or  procuring  othei*s  to  claim  it  for  them, 
or  either  of  them,  and    that  a  receiver  should  be  api)oint' 
ed    to    take  charge  of  it  until    the    present  claim  case  be 
tried.     But  inasmuch  as  the  defendant  infi.fa,  and  wife  had 
planted  their  crops  and  fixed  for  the  year  before  the  final  de- 
cision of  her  claim  and  the  application  for  a  receiver,  and  ihe in- 
terference by  a  receiver  would  work  hardship  upon  the  agri- 
cultural interest  of  the  state  if  allowed  absolute  dominion 
pending  the  making  of  the  crop,  and  upon  the  principU  that 
he  that  sows  in  peace  shall  reap  in  peace,  that  tenant  for  life 
is  always  entitled  to  emblements,  because  it  was  not  known 
when  he  sowed  that  the  life  would  end  before  he  rea|>ed,  and  that 
tenant  for  years,  if  the  end  of  his  estate  was  uncertain,  was 
also  entitled  to  reap  what  he  had  sown :  2  Blackstone,  95, 
116;  and  that  even  a  tenant  at  will  cannot  be  dispossessed 
after  planting  his  crop  until  he  has  gathereil  his  emblements: 
Code,  section  2292,-  we  think,  that  the  receiver  should  al- 
low the  defendants,  Boyd  and  wife,  a  reasonable  time  to  col- 
lect their  crop  of  the  present  year,  but  take  full  possession 
in  time  for  preparation  for  another  year,  and  hold  the  place 
and  work  the  same,  holding  the  proceeds  until   this  claim 
is  tried.      This  case,  we  think,  turns  a  good  deal  upon  fiicis 
similar  to  those  in  the  case  of  Tufts  vs.  Little,  56  GtorgU 
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?port8y  139.  A^  all  events^  it  is  a  clear  case  of  gross  fraud 
d  collusion,  and  au  effort  to  defeat  justice  by  keeping  np 
igation  after  the  merits  of  the  controversy  have  been  passed 
K)n  by  tiie  courts,  and  where  the  party  complainant  is  kept 
t  of  his  land,  the  title  to  which  he  retained  as  his  security, 
e  second  payment  for  it  refused  and  resisted,  and  suit 
ought  against  him  and  now  pending  for  the  fii*st  payment. 
e  is  kept  out  of  his  land  and  its  price,  too;  he  ought  to 
ve  one  or  tiie  other. 

Let  tiie  judgment  be  reversed,  and  the  chancellor  proceed 
indicated  in  this  opinion. 


ILT.IAM  A.  Ash,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

That  an  indictment  for  assault  with  intent  to  murder  with  a  ppckct-knife 
lid  not  allege  the  use  made  of  such  wcaj)on,  is  not  good  in  arrest  of  judg- 
nent. 

The  fact  that  a  juror  said,  hefore  the  trial,  that  "  he  wanted  the  defendant's 
;ase  to  come  before  him,  that  he  would  rem».'m])er  or  recollect  him,"  is 
lot  good  ground  to  set  aside  a  verdict  where  he  swears  to  his  impartiality. 
Newly  discovered  evidence,  which  would  not  probably  have  produced  a 
lifferent  result  had  it  been  admitted,  is  no  ground  for  a  new  trial. 
Where,  upon  a  trial  for  the  offense  of  assault  with  intent  to  murder,  the 
curt,  at  the  request  of  defendant's  counsel,  charges  that  certain  acts  on 
he  part  of  the  person  assaulted  would  have  reduced  the  offense,  had  death 
nsued,  from  murder  to  voluntary  manslaughter,  it  was  not  error  to  add  the 
ollowing :  "  In  all  cases  of  voluntary  manslaughter,  there  must  be  some 
•ctual  assault  upon  the  person  killing,  or  attempt  by  the  person  killed  to 
ommit  a  serious  personal  injury  on  the  person  killing." 

Criminal  law.  Indictment.  Assault  with  intent  to  mur- 
r.  New  trial.  Charge  of  Court.  Before  Judge  Knigut. 
impkin  Superior  Court.'    April  Term,  1876. 

The  following  report,  taken  in  connection  with  the  decis- 
is will  suiBciently  explain  the  firctsofthis  case: 
At  the  request  of  defendant's  counsel,  the  court  charged  the 
y,  in  substance^  as  follows:     *'If  you  are  satisfied,  from  the 
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evidence,  that  in  a  quarrel  between  the  prosecutor's  wife  and 
prisoner,  she  made  threats  of  serious  personal  injuiy  to  him; 
that  shortly  afterwards,  prosecutor,  in  company  with  one  Jack 
Ash,  went  in  the  night  time  to  Turner's  mill,  wliere  prisoner 
was  employed  in  attending  to  his  usual  business ;  that  they 
approached  him,  one  on  each  side,  and  when  he  asked  them  if 
anytliing  was  tlie  matter,  refused  to  answer  but  came  toward 
him;  that  a  quarrel  ensued  and  prisoner,  honestly  acting 
under  fears  of  great  personal  injury,  struck  the  bh)w  in  order 
to  save  his  own  life  or  prevent  great  bodily  harm,  then 
these  are  other  'equivalent  circumstances,'  and  it  would  not 
have  been  murder,  but  only  voluntary  manslaughter,  if  pros- 
ecutor had  been  killed." 

To  this  the  court  a<lded  the  charge  set  out  out  in  the  fourth 
head-note,and  this  was  made  one  of  the  grounds  of  the  motion 
for  a  new  trial. 

H.  P.  Bell;  W.  P.  Price;  B.  A.  Martin;  J.  N.  DoR- 
SEY,  for  plaintiff  in  error. 

C.  D.  Phillips,  solicitor  general,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  an  "assault 
with  intent  to  murder,"  and  on  the  trial  therefor  was  found 
guilty.  A  motion  was  made  in  arrest  of  judgmeut,  and  for  a 
new  trial,  on  the  several  grounds  therein  set  forth.  Both  mo- 
tions were  overruled  by  the  court,  and  the  defendant  except- 
ed. 

1.  An  assault  with  intent  to  murder  may  be  committed  by 
using  any  weapon  likely  to  produce  death.  The  allegation 
in  the  indictment  is  "that  the  defendant,  on  the  9th  day  of 
February,  1876,  then  and  there,  unlawfully,  and  with  force 
and  arms,  in  the  county  aforesaid,  using,  then  and  there,  ft 
pocket  knife,  said  knife  being  a  weapon  likely  to  prodooe 
death,  upon  one  Francis  S.  Ash,  in  the  peace  of  said  sta(A» 
then  and  there  being,  did  make  an  assault  with  theioteot 
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aidFraticie  S.  Ash,  tlien  and  there  to  kill  and  mur- 
vfully,  and  with  malice  aforethought,  contrary  to 
)f  the  state, "  etc.  The  objection  is  that  it  is  not  spe- 
eged  what  use  the  defendant  made  of  the  knife.* 
this  objection  would  have  been  good  on  special  de- 
sfore  pleading  on  arraignment,  it  is  not  necessary 

But,  in  our  judgment,  the  objection  comes  too  late 
ict,  and  it  is  not  good  in  arrest  of  judgment,  under 
lions  of  the  4629th  section  of  the  Code,  and  the  con- 
given  to  that  section  by  this  court, 
re  was  no  error  in  overruling  the  motion  in  arrest  of 
The  evidence  as  to  the  incompetency  of  the  juror, 
IS  not  suificient  to  set  aside  a  verdict  which  could 
lave  been  otherwise  than  it  was  under  the  evidence, 
that  the  juror  said  before  the  term  of  the  court, 
wanted  the  defendant's  case  to  come  before  him,  that 
remember,  or  recollect  him,"  did  not  afiSrmatively 

he  was  not  an  impartial  juror  when  he  had  sworn 
as. 

re  was  no  error  in  overruling  the  ground  as  to  the 
covered  evidence  in  relation  to  the  knife  being  found 
iitor's  pocket.  The  prosecutor  swore  that  he  had 
in  his  pocket  at  the  time  of  the  difficulty.  Af- 
1  been  cut  by  the  defendant,  and  had  fainted  and 
ed  to  Turner's  house,  there  was  a  knife  found  in  his 
v^hen  or  how  it  got  there  does  not  appear;  it  was  not 
as  the  prosecutor's  knife.  Such  evidence  as  that,  if 
en  admitted  on  the  trial,  would  not  even  probably 
luced  a  different  result. 

5re  was  no  error  in  the  charge  of  the  court,  in  view 
dence,  after  giving  the  charge  as  requested  by  defend- 
Iding  thereto— ''In  all  cases  of  voluntary  manslaugh- 
must  be  some  actual  assault  upon  the  person  killing, 
it  by  the  person  killed  to  commit  a  serious  personal 
the  person  killing." 
ich  as  the  court  below  was  satisfied  with  the  verdict, 

a  careful  review  of  the  evidence  disclosed  in  the 

LVI.  38. 
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record  we  iind  nothing  to  cause  lis  to  be  dissatisfied  with  it, 
let  the  judgment  of  the  court  below  be  affirmed. 


The  Atlanta  and  Richmond  Air  Line  Railway  Com- 
pany, plaintiff  in  error,  vs.  James  M.  Campbell,  defend- 
ant in  error. 

1 .  An  employee  of  a  railroad  company,  suing  the  company  for  a  penonal 
■  injury  sustained  from  the  negligent  performance  of  an  act  in  which  he  par- 
ticipated, has  not  made  a  prima  facie  case  for  recovery,  without  proving, 
either  that  he  was  wholly  free  from  fault  himself,  or  that  there  was  negli- 
gence oh  the  part  of  his  fellow  servants.  If  he  rests  on  a  presumption  of 
negligence  without  actual  proof  thereof,  that  presumption  applies  to  him 
with  the  same  force  as  to  others  who  participated  in  the  same  act  of  com- 
mon duty,  and  to  get  the  benefit  of  the  presumption  as  applied  to  the  others, 
he  must  rebut  it  so  far  as  it  applies  to  himself. 

2.  The  cases  in  jj  Georgia  Reports^  488,  and  5^  Ibid.^  jog,  compared  and 
reconciled. 

3.  The  evidence  in  the  present  case  fails  to  establish,  afHrmatively,  cither 
basis  of  recovery ;  it  leaves  the  plaintiff's  diligence  unvindicated,  and  it 
fixes  no  negligence  on  others. 

Railroads.  Negligence.  Presumption.  Before  Judge  Ricfi. 
Gwinnett  Superior  Court.     September  Term,  1875. 

Campbell,  an  employee  of  the  Atlanta  and  Richmond  Air- 
line Railway  Company,  brought  case  for  p^^rsonal  injuries 
sustained  by  him.  The  jury  returned  a  verdict  for  the  plain- 
tiff. Defendant  moved  for  a  new  trial  on  the  following, 
among  other  grounds:  Because  the  verdict,  under  the  eri- 
dence,  was  contrary  to  the  following  charges  of  the  court: 

ist.  '*That  in  order  to  entitle  the  plaintiff  to  recover  in  tto 
case,  it  must  appear  from  the  evidence  that  the  plaintiff  ^ 
himself  without  fault,  and  the  onu«  was  on  the  plaintiffs 
show  by  proof  that  he  was  without  fault.'* 

2d.  ''That  if  the  injury  was  the  result  of  a  pure  aocidtf^ 
and  that  without  fault  on  the  part  of  defendant,  tbeo  Av 
plaintiff  would  not  be  entitled  to  recover." 
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The  motion  was  overruled,  and  defendant  excepted. 
The  other  material  facts  will  be  found  in  the  opinion. 

John  Collier;  T.  M.  Peeples,  for  plaintiff  in  error. 

HiLLYER  &  Brother,  for  defendant. 

Bleckley,  Judge. 

I.  We  deal  only  with  those  grounds  of  the  motion  for  new 
il  which  question  the  sufficiency  of  the  evidence  to  support 
J  verdict,  under  (he  law  applicable  to  the  case.  When  the 
e  was  liere  on  a  former  writ  of  error,  (53  Georgia  Reports^ 
3,)  it  was  ruled,  among  other  things,  that  for  the  plaintiff 
recover  it  was  necessary  for  him  to  show  that  the  injury 
3  caused  without  fault  or  negligence  on  his  part.  We  see 
reason  to  doubt  the  correctness  of  that  ruling,  on  the 
cial  facts  then  in  evidence,  and  now  in  evidence.  The  suit 
hr  an  injury  alleged  to  have  resulted  from  the  negligent 
•formance  of  work  and  labor  in  which  tiie  plaintiff  actively 
•ticipated.  He  was  engaged,  with  others,  in  delivering 
^raph  poles  along  the  line  of  the  railroad,  and  in  the  act 
attempting  to  land  one  of  the  poles  firom  the  car^  it  was 
ned  out  of  its  proper  course  by  striking  against  a  stand- 
i.  Before  it  came  to  rest,  it  threw  the  plaintiff  off  the  car 
1  fell  upon  him.  If  the  pole  had  been  passed  over  the 
ndard  instead  of  being  thrown  when  not  lifted  high  enough 
clear  it,  there  is  no  reason  to  suppose  that  anything  would 
ve  gone  wrong.  It  was  the  failure  to  have  the  proper  ele- 
tion,  when  the  pole  was  put  laterally  in  motion,  that  con- 
tuted  the  irregularity.  The  plaintiff,  himself,  was  one  of 
e  persons  who  aided  in  lifting  the  pole  and  putting  it  in 
otion.  Did  he  do  his  whole  duty,  or  was  it  partly  by  his 
!gligence  or  fault  that  the  irregularity  occurred  ?  If  he 
M  not  in  fault,  who  was  ?  Did  the  evidence  show  distinctly 
»t  any  of  the  employees,  other  than  the  plaintiff,  were  negli- 
-oi  at  this  stage  of  the  transaction,  the  irregularity  would 
^  accounted  for.  But  it  does  not.  There  is  the  same  ab- 
^t  probability  that  he  was  derelict  as  that  anybody  else 
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waS;  and  the  matter  is  left  to  be  dealt  with,  either  as  misad- 
venture, or  as  the  resnlt  of  negligence  common  to  the  plaio- 
tifTand  his  fellow  servants.  If  he  would  affirmatively  ex- 
culpate himself  or  inculpate  them,  either  would  be  sufficient; 
but,  not  having  done  the  latter,  he  is  bound  to  do  tiie  former 
or  fail  in  his  suit.  The  proof  of  negligence,  in  others,  adequate 
in  its  nature  to  have  produced  the  particular  effect  to  be  ac- 
counted for,  would  change  the  onus.  The  presumption  would 
then  be,  that  as  a  sufficient  cause  was  in  sight,  the  whole 
cause  was  discovered. 

2.  It  is  obvious  that  suits  against  railroad  companies  by 
their  employees  for  personal  injury,  present  two  classes  of 
cases.  In  one,  the  injury  is  the  offspring  of  some  act  in  which 
the  plaintiff  participat(^d;  in  the  other,  he  is  passive  and  the 
})articular  act  from  which  his  injury  results,  is  performed 
wholly  by  other  servants  of  the  same  master.  This  case,  as  re- 
ported in  53  Georgia  Report8y  supra  J  belongs  to  the  forraerclass, 
and  it  will  be  seen  that  the  rule  announced  in  the  first  head-note 
above  is  confined  accordingly.  Of  the  other  class  is  the  case  in  54 
OeoTffia  Reports^  509;  and  this  distinction  will  serve  toree- 
pncile  tjhe  two  cases.  With  some  correction  of  phraseology, 
which  is  too  general,  both  may  be  found  worthy  to  stand  as 
permanent  rules  of  decision. 

3.  It  remains  only  to  add,  that  the  evidence  in  the  recopi 
before  us  is  not  sufficient  to  make  a  basis  of  recovery  on  either  of 
the  two  linesof  proof  which  have  been  indicated.  The  plain- 
tiff, by  reason  of  the  loss  of  memory  consequent  upon  the  in- 
jury, has  the  misfortune  not  to  know  whether  he  performed 
his  duty  or  not.  We  are  impressed  with  his  candor  as  a  wit- 
ness in  his  own  case,  and  if  the  law  could  bend  at  all,  we 
should  deem  his  infirmity  and  veracity  put  together,  as  giv- 
ing a  claim  on  its  favor.  But  the  law  is  constant  and  im- 
partial; neither  has  he  succeeded  in  fixing  any  fault  or  iwigfi* 
gence  on  any  of  his  co-employees.  The  occurrence  has,  io  ^ 
the  appearance  of  an  accident^  and  we  think  there  should  be 
a  new  trial. 

Judgment  reversed. 


s 
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AMP,  plaintiff  in  error,  vs.  James  M.  SmitH| 

defendant  in  error. 

'e  prosequi  of  a  bill  of  indictment  is  a  termination  of  the  case  pend-^ 
that  bill,  with  all  recognizances  and  other  incidents  of  that  particu- 
secution.  A  new  bill  for  the  same  offense  is  a  new  case. 
)ws  that  the  forfeiture  of  a  recognizance  against  a  surety  for  the  ap- 
ce  of  defendants  to  answer  the  old  bill  of  indictment,  so  noL  pros*d, 
out  authority  of  law.  When  that  indictment  was  nol.  pros'd  the 
ip#n  a  bond  growing  out  of  it,  either  to  take  the  case  to  the  supreme 
r  to  answer  in  the  court  below,  was  discharged. 

inal   Law.       Indictment.      Principal   and   security. 
Judge  Knight.     Milton  Superior   Court.     March 

1876. 

•rted  in  the  opinion. 

XGE  N.  Lester;  E.  P.  Howell,  for  plaintiff  in  er- 


.  Phillips,  solicitor  general,  for  defendant. 

:soN,  Judge. 

p  signed  Hembree's  bond  for  appearance  to  get  a 
dens  to  take  the  latt^r's  case  to  the  supreme  court, 
preme  court  reversed  the  judgment  below,  pronounc- 
indictment  bad.  The  court  below  caused  that  judg- 
>  be  entered  of  record  in  the  superior  court  as  itsjudg- 
ind  the  solicitor  general  noL  prosed  the  indictment, 
'ffrrcd  a  new  bill  of  indictment,  which  was  found  true 
grand  jury.  Hembree  failed  to  appear  to  answer  the 
\  and  his  re(*ognizance  to  take  the  case  up  on  the  old 
\  forfeited  against  him  and  Camp,  his  surety.  From 
gmeitt  forfeiting  this  bond.  Camp  appeals  to  this  court, 
igns  for  error  the  judgment  of  forfeiture. 
n  the  first  bill  was  noL  prosed  that  case  was  termi- 
ind  with  it  ended  all  incidents  to  it,  including  any 
jnnected  with  it.     The  security  on  any  such  bond  was 
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filliams. 

I  as  he  would  have  been  by 
iw  bill  was  anew  case, for 
Cognizance  should  have  been 
or  some  one  ,else.  The  solic- 
i  billy  could  have  held  Camp 
iwer  and  appear,  but  the  mo- 
llis power  over  Camp.  Before 
.  the  new  one,  he  should  have 
caiiea  tnu  iiciciix«c»..«  ,^.  J  him  over  again.     If  the  de- 

fendant had  not  appeared,  Camp  would  have  been  liable  then, 
because  the  case  was  pending  on  which  he  was  surety,  bat 
when  that  case  was  noL  pi'os^d  Camp  was  released. 

All  the  facts  were  of  record,  the  solicitor  general  and  the 
court  Avere  bound  to  take  knowledge  of  them,  the  court  cer- 
tifies their  truth,  and  the  record  sustains  his  certificate.  Iff 
througJi  inadvertence  or  haste,  he  granted  the  judgment  of 
forfeiture,  it  is  not  the  less  error  against  the  surety,  and  we 
must  reverse  the  judgment. 
Judgment  reversed. 


James  M.  Crump,  administrator,  i)laintiff  in  error,  r«.  Ma- 
rion W.  Williams,  defendant  in  error. 

1.  An  administrator  cannot  be  allowed  to  violate  the  law  in  the  management 
of  an  estate,  and  then  be  heard  to  say,  in  response  to  a  rule  to  show  canse 
why  his  letters  should  not  be  revoked,  that  such  violation  was  for  the  ben- 
fit  of  the  estate. 

2.  In  such  a  jjroceeding  against  an  administrator  it  was  error  to  charge  that 
the  jury  should  find  for  the  movant  if  the  respondent,  or  his  securities 
were  likely  to  become  insolvent.  A  removal  on  that  ground  is  discrrtiJ"* 
ary  with  the  ordinary,  and  the  jury,  on  appeal,  should  exercise  the  sine 
discretion. 

3.  An  immaterial  error  is  no  ground  of  new  trial. 

Administrators  and  executors.     New  trial.     Before  Jodp  ■' 
Rice.     Franklin  Superior  Court.     April  Term,  1876. 


Reported  in  the  decision. 
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J.  B.  Ebtes;  J.  F.  Langston,  for  plaintiff  in  error, 
S.  P.  Thurmond,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  appeal  from  the  court  of  ordinary  of  Franklin 
county,  on  a  rule  to  show  cause  why  Crump,  administrator  dt 
bonis  norif  with  the  will  annexed,  of  Johnson  Williams,  de- 
cea8e<l,  should  not  be  removed  as  administrator  aforesaid,  on 
the  several  grounds  therein  srt  fortli.  On  the  trial  of  the  ap- 
peal in  the  superior  court,  the  jury,  under  the  charge  of  the 
court,  found  a  verdict  in  favor  of  the  movant;  whereupon 
the  administrator  made  a  motion  for  a  new  trial  on  various 
grounds,  which  was  overruled  by  the  court,  and  the  adminis- 
trator excepted. 

1.  There  is  no  conflict  in  the  evidence  that  the  administra- 
tor did  not  manage  the  estate  as  directed  by  the  will  of  the 
testator,  or  in  accordance  with  the  requirements  of  the  law, 
but  it  is  insisted  in  his  behalf,  that  although  that  may  be  so, 
still  the  estate  was  not  injured,  but  on  the  contrary  was  ben- 
efitted by  the  illegal  acts  of  the  administrator.  This  de- 
fense by  the  administrator  is  not  sufficient  to  prevent  his  re- 
moval under  the  provisions  of  the  2511th  section  of  the  Code. 
An  administrator  cannot  be  allowed  to  violate  the  public  law 
of  the  state  in  the  management  of  the  estate  estrusted  to  him, 
and  then  be  heard  to  say  that  such  violation  of  the  law  was 
for  the  benefit  of  that  estate,  when  called  on  to  show  cause  why 
his  letters  of  administration  should  not  be  revoked. 

2.  The  court  erred,  in  our  judgment,  in  charging  the  jury, 
^*that  if  either  the  defendant  or  his  securities  are  likely  to  be- 
come insolvent,  then  they  should  find  for  the  plaintiff.''  The 
removal  of  the  administrator  on  that  ground  was  dis(M*etionary 
with  the  ordinary,  and  the  court  sliouhl  have  charged  the  jury 
*hat  they  might  so  find. 

3.  But  inasmuch  as  the  uncx)ntradicted  evidence  in  the 
'record  is  such  as  to  require  the  verdict  rendered  by  the  jury, 
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on  the  other  grounds  alleged  for  the  removal  of  the  adminis- 
trator, notwithstanding  the  aforesaid  error^  we  will  not  dis- 
turb it. 

Let  the  judgment  of  the  court  below  be  affirmed. 


James  S.  Morris,  plaintiff  in  error,  vs.  James  J.  &  Moseb 

Oqle,  defendants  in  error. 

1.  In  the  superior  court,  the  trial  of  a  case  cannot  proceed,  over  the  objectioD 
of  the  parties,  without  the  presence  of  the  necessary  office  papers,  or  of 
established  copies.  The  defendant's  counter-affidavit  to  the  summary  en- 
forcement of  a  mechanic's  lien,  is  a  necessary  paper,  the  issue  on  trial  b^ 
ing  presented  by  it. 

2.  After  a  counter-affidavit  to  the  enforcement  of  a  mechanic's  lien  is  received 
by  the  sheriff,  and  the  same,  with  the  execution  and  levy  and  the  order  di- 
recting execution  to  issue,  are  returned  by  him  to  the  clerk's  office,  all  these 
papers|are  office  papers  of  the  superior  court,  and  so  remain  until  the  trial 
directed  by  statute  is  had,  and  the  matter  is  finally  disposed  of.  Upon  their 
loss  from  the  office,  that  court  may,  at  any  time  while  the  case  is  pending, 
establish  a  copy  of  one  or  more  of  them,  upon  motion. 

3.  Unless  the  contrary  appears,  this  court  will  presume  that  the  superior  court 
bad  ample  evidence  that  copies  established  were  true  copies. 

Practice  in  the  Superior  Court.  Mechanic's  lien.  Lost  pa- 
pers. Presumptions.  Before  Judge  Knight.  Cobb  Supe- 
rior Court.     November  Term,  1875. 


Keported  in  the  opinion. 

George  N.  Lester;  Gartrell  &  Dunwoody,  for  plain- 
tiff in  error. 

W.  p.  McClatchy,  for  defendants. 

Bleckley,  Judge. 

1.  The  enforcement  of  a  mechanic's  lien  upon  a  gin-hooi^ 
mill  and  the  machinery  therein,  for  labor  and  material  for* 
nished  in  building  and  repairing  the  gin-house  and  mill,  wis 
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resisted  by  a  counter-affidavit,  the  proceeding  itself  being  an 
execution  founded,  not  upon  a  suit,  but  upon  affidavits  made 
by  the  creditors  as  mechanics.  In  other  words,  it  was  a 
summary  foreclosure  of  mechanic's  lien  under  the  act  of 
1869,  and  the  Code  of  1868,  section  1969.  After  the  plain- 
tiffs had  submitted  a  part  of  their  evidence,  it  was  dis- 
covered that  most  of  the  papers  pertaining  to  this  case  were 
missing — among  them,  the  execution,  with  the  sheriff's  levy 
thereon,  the  order  directing  the  execution  to  issue,  and  the 
defendant's  counter-affidavit.  The  court  proceeded  with  the 
trial,  over  the  defendant's  objection,  without  the  presence  of 
the  papers,  and  without  causing  copies  of  any  of  them  to  be 
established.  We  cannot  discover  from  the  record  that  the 
court  had  any  evidence  of  the  contents  of  the  papers,  or  that 
it  was  made  aware  what  grounds  were  taken  in  the  counter- 
affidavit.  That  affidavit,  according  to  the  Code  of  1868,  sec- 
tion 1970,  presented  the  issue  to  be  tried,  and  in  its  absence, 
with  no  copy  of  it,  and  no  evidence  of  its  contents,  it  would 
seem  impossible  for  the  court  or  the  jury  to  have  known  pre- 
cisely what  was  on  trial.  We  certainly  do  not  know  from 
the  record  before  us  what  was  for  trial,  whether  it  was  the 
amount  of  tlie  claim,  the  justice  of  the  claim,  or  the  exis- 
tence of  the  lien,  or  all  three.  It  was  competent,  under  the 
statute,  for  the  affidavit  to  have  traversed  any  one  of  these, 
or  all  of  them  together.  The  verdict  found  by  the  jury  is 
for  a  specific  sum  of  money,  without  any  mention  of  the  lien, 
and  from  this  we  might  infer  that  the  lien  itself  was  not 
thought  by  the  court  and  jury  to  be  in  controversy ;  but  the 
record  ought  to  have  shown  what  was  in  controversy,  and  the 
trial  should  not  have  proceeded  until  that  appeared.  We 
rule  that  it  was  error  to  try  the  case  without  the  original 
counter-affidavit  or  an  established  co|)y;  and  we  think,  also, 
that  it  would  have  been  the  better  practice,  even  if  not  indis- 
pensable, to  have  required  the  other  papers,  if  not  found,  to 
be  established  likewise  before  proceeding  with  the  trial.  Tiie 
execution,  the  levy,  and  tiie  order  directing  the  execution  to 
iBBue,  ought  to  have  been  before  the  court. 
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2,  3.  Wiiile  a  motion  for  new  trial  was  pending,  the  court, 
on  motion  of  the  plaintiffs,  and  over  the  objection  of  tiie  de- 
fendant, permitted  a  copy  of  tlie  execution  and  of  the  order 
directing  it  to  issue,  to  be  established.  That  is  assigned  as 
one  of  the  errors  committed.  It  was  not  too  late  to  establish 
these  papers,  though  their  establishment  ou^lit  not  to  have 
influenced  the  action  of  the  court  upon  the  motion  for  new 
trial,  and  perhaps  did  not.  The  papers  were  of  a  s>rttobe 
established  on  motion.  They  were  otBce  pajiers  of  the  supe- 
rior court,  having  been  returned  there  in  connection  with  this 
case  by  the  sheriff  after  the  filing  of  the  counter-affidavit, 
and  before  the  trial  was  had.  Their  loss  from  the  clerk's 
office  was  conceded.  The  defendant  denied,  but  not  under 
oath,  that  the  copies  about  to  be  established  were  true  cop- 
ies; but  we  are  bound  to  presume  that  his  denial  was  not  sup- 
ported by  evidence,  and  that  the  court  granted  the  order  to 
establish  the  copies  on  full  and  proper  evidence  that  they 
were  true.  The  evidene^  on  this  part  of  the  case  is  not  brought 
up  in  the  record  or  bill  of  exceptions,  and  we  therefore  can- 
not pronounce  upon  it  otherwise  than  by  invoking  this  pre- 
sumption. 

The  judgment  overruling  the  motion'for  a  new  trial  is  re- 
versed, upon  the  ground  that  the  case  was  tried,  over  the  de- 
fendant's objection,  witliout  the  presence  of  the  counter-affi- 
davit or  of  an  establi.she<l  copy.  Other  grounds  of  the  motion 
relate  to  subi^quent  matters,  which  need  not  be  passed  upon, 
as  this  fundamental  error  vitiated  all  that  was  done  up  to 
verdict. 

Judgment  reversed. 


Ephriam  L.  Braswell,  plaintiff  in  error,  vs.  JamisW. 

Plummer,  defendant  in  error. 

A  dona  fide  purchaser  of  land,  in  possession  thereof  for  four  years,  withort 
notice  of  any  judgment  or  levy  thereon,  holds  the  land  discharged  fro« 
the  lien  of  any  judgment  against  the  person  from  whom  he  purchased  die 
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same,  though  the  land  had  l>een  levied  on  before  his  purchase,  no  steps 
having  been  taken  by  the  judgment  creditor  to  enforce  the  levy  until  after 
four  years'  possession  by  the  purchaser. 

Levy  and  sale.  Statute  of  limitations.  Judgments.  Ven- 
dor and  purchaser.  Before  Judge  Rice.  Gwinnett  Supe- 
rior Court.     September  Adjourned  Term,  1875. 

Reported  in  the  opinion. 

Winn  &  Simmons,  for  plaintiff  in  error. 

F.  F.  JuHAN,  by  Jackson  &  Lumpkin,  for  defendant. 

Jackson,  Judge. 

Braswell  held  an  execution  against  Ford,  and  levied  it  upon 
Ford's  land,  but  did  not  advertise  for  sale,  or  press  the  levy. 
Ford  sold  the  land  to  Phimmer,  who  held  it  more  than  four 
years  without  notice  of  the  judgment  or  levy.  After  the  four 
years  possession  by  Plummer,  Braswell  pressed  his  old  levy 
and  advertised  the  land  for  sale.  Plummer  claimed  it,  contend- 
ing that  it  was  discharged  from  the  lien  of  the  judgment  under 
section  3583  of  the  Code.  The  court  below  held  that  the 
land  was  discharged  from  the  lien  of  the  judgment,  and  that  the 
title  was  in  the  claimant;  and  this  is  the  ruling  complained 
of  and  the  sole  error  assigned.  We  think  the  court  held  the 
law  right,  and  we  affirm  the  judgment.  An  inactive  levy 
lying  dormant  and  without  notice  to  an  innocent  purchaser  is 
evidence  of  grosser  negligence  and  greater  wrong  to  the  pur- 
chaser than  no  levy  at  all.  The  words  of  the  statute  (Code, 
section  3583)  cover  the  case  as  well  as  the  reason  and  spirit  of 
the  acts  of  1822  and  1852;  and  the  case  of  Raker  vs.  Wom^ 
aok,  55  Georgia  ReporU^  399,  controls  it. 

Judgment  affirmed. 
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Jefferson  Bryson,  plaintifF  in  error,  v%.  J.  Perby  CflK- 

HOi.M,  defendant  in  error. 

1.  Where  it  is  sought  to  make  properly  liable  upon  the  ground  that  it  was 
paid  for  with  the  money  of  the  defendant  in  fi.  fa.y  though  title  was  taiten 
to  claimant,  his  father ;  and  it  was  replied  that  the  land  was  given  bj  de* 
fendant  to  claimant  prior  to  date  of  plaintiff's  judgment,  it  was  error  for 
the  court  to  ignore  the  g^ft  in  its  charge,  and  to  conHne  the  jury  solely  to 
the  question  as  to  who  paid  for  the  property. 

2.  When  an  erroneous  charge  is  alleged  to  have  been  made  by  the  court  in  a 
bill  of  exceptions,  and  the  judge  certifies  the  same  as  true,  and  the  entire 
charge  of  the  court  is  not  in  the  record,  this  court  will  not  presume  that  the 
erroneous  charge  was  subsequently  qualified  so  as  to  obviate  or  cure  the 
alleged  error  unless  the  judge  shall  specially  certify  that  such  was  the  fact 

3.  It  is  incompetent  for  a  witness  to  state  the  "  idea  "  of  parties  in  making  a 
contract.  He  must  state  the  facts,  and  let  the  jury  draw  their  own  conda- 
sions. 

Levy  and  sale.  Claim.  Charge  of  Court.  Evidence.  Before 
Judge  Rice.  Gwinnett  Superior  Court.  December  Adjourned 
Term,  1875. 

The  facts  of  this  case  are  reported  in  the  decision. 

Winn  &  Simmons,  for  plaintiff  in  error. 

Clark  &  Pace  ;  E.  P.  Howell,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury,  under 
the  charge  of  the  court,  found  the  property  levied  on  subject 
to  the  plaintiff's  Ji.  fa,  A  motion  was  made  for  a  new  trial 
on  the  several  grounds  set  forth  therein,  A'hich  was  overruled 
by  the  court,  and  the  defendant  excepted. 

1.  The  main  controlling  question  in  the  case,  under  the  evi- 
dence in  the  record,  was  whether  Jefferson  Bryson,  the  clairaantj 
held  the  land  levied  on  under  the  deed  executed  on  the  20th 
of  April,  1864,  to  him  as  a  gift  from  his  son,  Thomas  Jt 
Bryson,  the  defendant  in  execution,  or  whether  he  held  the 
title  to  the  land  in  trust  for  his  son,  the  defendant  The  ooart 
charged  the  jury,  amongst  other  things,  "In  this  case,  if  the 
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iiidant,  Thomas  Brysoii,  purchased  and  paid  for  the  land 
procured  tJie  title  to  be  made  to  his  father,  Jefferson  Bry- 
the  claimant,  the  law  implies  a  trust  in  favor  of  Thomas 
Bryson,  and  wiiilst  Jefferson  Bryson,  the  claimant,  holds 
title,  the  beneficial  inter&stis  in  the  defendant,  Thomas  M. 
son,  and  is  liable  and  subject  to  the  payment  of  his  debts." 
s  charge  of  the  court  decided  the  whole  matter  in  contro- 
;y  between  the  parties,  so  far  as  the  question  of  a  gift  of 
property  was  concerned.  The  effect  of  the  charge  was  to 
ude  from  the  consideration  of  the  jury  all  the  evidence  in 
tion  to  a  gift  of  the  land  by  Thomas  M.  Bryson  to  his 
er,  the  claimant,  and  was  error,  in  view  of  the  evidence 
tnined  in  the  record. 

,  It  is  true,  that  the  judge,  in  an  explanatory  note  to  the 
of  exceptions,  states  that  the  portion  of  the  charge  ex- 
:ed  to  is  only  a  part  of  the  general  charge  of  the  court, 
;  entire  charge  not  being  set  forth  in  the  record)  and  it  is  in- 
jd  that  this  court  is  bound  to  presume  that  the  portion  of 
charge  not  excepted  to  was  correct,  and  such  is  undoubt- 
r  the  general  rule.  But  here  is  a  specific  charge  of  the 
rt  complained  of  which  is  vitiil  to  the  claimant's  case,  and 
hat  charge  is  stated  in  view  of  the  evidence  in  the  record, 
manifest  error.  When  the  court  has  not  made  the  charge, 
Ih'ged,  or  qualifies  it  by  other  portions  of  the  charge  so  as 
►bviate  or  cure  the  alleged  error,  then  the  judge  may  re- 
;  to  certify  the  bill  of  exceptions  and  return  the  same,  as 
vided  by  the  4257th  section  of  the  Code,  or  the  judge  may 
e,  if  he  chooses  to  do  so,  what  he  did  charge  in  relation  to 
grounds  of  error  complained  of  in  addition  to  the  charge 
forth,  qualifying,  or  explaining  the  same,  if  such  be  the 
:h  of  the  ciise.  When  an  erroneous  charge  is  alleged  to 
e  been  made  by  the  court  in  a  bill  of  exceptions,  and  the 
^e  certifies  that  such  a  charge  is  true,  and  the  entire  charge 
the  court  is  not  in  the  record,  this  court  will  not  presume 
b  the  court  qualified  that  erroneous  charge  in  its  general 
rge  so  as  to  obviate  or  cure  the  alleged  error,  unless  the 
re  shall  specially  certify  that  such  was  the  fact. 


598         SUPREME  (X)URT  OF  GEORGIA. 


Boyd  et  ai.  vs,  England. 


3.  A  portion  of  the  testimony  of  F.  M.  Jack  wasexcepled 
to,  and  as  there  is  to  be  a  new  trial  in  the  case,  we  will  ex- 
press our  opinion  in  relation  to  its  admissibility.  The  wit- 
ness, after  stating  that  he  and  the  defendant,  T.  M.  Bryson, 
having  been  partners  in  bnsiness,  snspended  the  same  in  1864, 
and  divided  the  property,  said  that  T.  M.  Bryson  wanted  to  go 
north,  and  was  in  fear  iiis  land  wonid  be  confiscated,  and  said 
he  would  deed  him  his  half  of  the  land  if  witness  would  dee<i 
the  whole  of  it  to  his  father,  Jefferson  Bryson,  which  witness 
did,  making  a  deed  to  the  whole  of  tiie  land  to  Jefferson 
Bryson,  but  receiving  no  money  from  him;  "the  idea  was 
that  the  old  man  could  protoct  the  property  whilst  T.  M, 
Bryson  was  gone  if  he  should  have  to  leave  the  country." 
This  hitter  part  of  the  testimony  of  the  witness  was  objected  to, 
but  was  admitted  by  the  court.  In  our  judgment,  the  better 
and  safer  rule  was  to  have  excludeil  the  testimony.  When 
the  witness  states  what  "the  idea  waV  he  states  what  was 
his  own  idea,  his  own  conclusion.  Lot  him  state  what  was 
said  and  done  at  the  time,  and  leave  the  jury  to  have  their 
own  ideas,  and  draw  their  own  conclusions  therefrom;  tlieir 
ideas  may  be  different  from  those  entertained  by  the  witness. 

Let  the  judgment  of  the  court  below  be  reversed. 


Arminda  J.  Boyd  etaL,  plaintiffs  in  error,  vs,  Johjt  E5f- 

GLAND,  defendant  in  error. 

1.  A  deed  conveying  land  to  a  husband  in  trust  for  the  separate  use  of  his 
wife  and  her  children,  born  and  to  be  born,  clothes  him  with  an  executorr 
trust,  which  does  not  become  executed  while  the  coverture  subsists  and 
the  children  are  minors.  And  so  long  as  the  trust  is  executory  the  l^al 
title  cannot  vest  in  the  beneficiaries. 

2.  Upon  such  a  deed,  the  wife,  suing  for  herself,  and  as  the  next  friend  of 
her  minor  children,  cannot,  pending  the  coverture,  recover  the  land  at  law 
from  a  person  in  possession  under  a  conveyance  from  the  husband  as  tms- 
tee,  without  bringing  the  trustee  in  as  a  party,  nor  without  alleging  uA. 
proving  such  facts,  and  submitting  to  such  terms  as  would  entitle  her,  •»• 
der  the  circumstances,  to  obtain  a  decree  for  the  premises  in  a  comt  of 
equity. 


i 

J 
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).  No  court  can  remove  a  trustee  and  appoint  a  successor  in  a  proceeding  to 

which  the  trustee  is  not  a  party. 
^  When  the  verdict  is  right,  on  the  evidence  and  the  law  applicable  to  the 

case,  errors  in  the  charge  of  the  court  are  immaterial. 

Trusts.  Husband  and  wife.  Charge  of  Court.  Before 
Tiidge  Knight.     Union  Superior  Court.     May  Term,  1876. 

Reported  in  the  opinion. 

C.  D.  Phillips;  J.  A.  Bull;  W.  T.  Day,  for  plaintiffs 
n  error. 

J.  S.  Fain;  C.  J.  Wellborn;  Gartrell  &  Wright, 
by  brief,  for  defendant. 

Bleckley,  Judge. 

In  1861  a  deed  was  n^ade  conveying  certain  land  to  a  hus- 
band, in  trust  for  the  separate  use  of  his  wife  and  her  children, 
born  and  to  be  born.  Some  vears  afterwards  the  husband,  as 
trustee,  conveyed  the  premises  to  a  purchaser.  In  1875  the 
wife;  suing  in  her  own  beiialfand  as  next  friend  of  her  minor 
children,  brought  suit  against  the  purchaser  to  recover  the 
premises,  with  mesne  profits.  The  action  was,  in  the  brief  stat- 
utory form  authorized  by  the  Code  for  the  recovery  of  real 
estate,  with  the  addition  of  a  special  averment  to  the  effect 
that  the  trustee  had  abandoned  his  wife,  and  failed  and  refused 
to  execute  the  trust,  and  closing  with  a  prayer  for  general  re- 
lief and  for  the  appointment  of  another  trustee.  The  case 
was  tried  and  a  verdict  had  for  defendant.  A  motion  for  new 
trial  was  overruled. 

1 .  Tiiere  can  be  no  doubt  that  the  trust  raised  by  the  deed 
W08  executory,  and  that  it  would  so  remain  while  the  cover- 
ture subsisted  and  the  children  were  minors.  It  follows  that 
there  has  been  no  vesting  of  the  legal  title  in  the  beneficiaries, 
for  the  coverture  is  not  at  an  end,  nor  have  the  children  at- 
tained majority.     It  may  be  that  more  are  yet  to  be  born. 

2,  The  sole  title  upon  which  the  plaintiff  relied  for  a  re- 
covery was  this  trust  deed;  but  according  to  her  own  showing 
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the  legal  title  is  either  in  her  husband,  as  trustee,  or  in  the  de- 
fendant as  purchaser  under  him.  The  plaintiff's  position  v, 
that  the  latter  acquired  no  title  as  against  her  and  her  chil* 
dren,  because  the  sale  was  not  made  conformably  to  law.  Let 
that  position  be  granted,  and  still  she  and  her  children  are 
without  any*  title  upon  which  a  recovery  can  be  had  in  a  court 
of  law.  It  is  true  that  with  us  the  superior  court  can  admin- 
ister equitable  rcliof,  on  the  law  side  as  well  as  on  the  equity 
side  of  the  court;  but  for  that  to  be  done,  there  must  be  projier 
parties,  proper  averments  in  the  pleadings,  ajid  proper  evi- 
dence. In  other  words,  whether  the  action  be  at  law  or  in 
equity,  the  plaintiff  must  plead  and  prove  a  case  which  would 
entitle  her  to  a  decree  in  a  court  of  equity.  And  this  she  h^ 
not  done.  The  trustee  is  a  necessary  party,  and  he  is  not 
brought  in;  and  in  the  matter  of  evidence,  the  record  before 
us  contains  not  one  word  on  the  subject  of  abandonment 
Moreover,  there  is  some  evidence  going  to  show  that  a  part 
of  the  proceeds  of  the  sale  of  this  land  was  invested  in  other 
lands,  and  that  the  plaintiff  is  in  the  enjoyment  of  the  latter. 
The  surrender  by  her  of  all  tl»e  fruits  of  the  sale  in  her  pos- 
session would  be  a  condition  of  setting  the  sale  aside.  She 
would  have  to  submit  to  the  same  terms  in  a  court  of  law  as 
in  a  court  of  equity;  and  she  has  neither  performed  nor  of- 
fered anything  in  that  way.  As  the  case  stood  at  the  trial, 
on  the  pleadings  and  the  evidence,  it  was  legally  im|)0S8ible 
for  her  to  recover. 

3.  The  prayer  for  the  appointment  of  a  new  trustee  could 
not  aid  her.  Her  husband,  who  was  no  party  to  the  proceed- 
ing, was  vitally  intereste<l  in  that  question.  No  court  could 
substitute  another  in  his  place  as  trustee,  and  divest  whatevtf 
title  he  might  have,  without  giving  him  an  opportunity  to  be 
heard  as  a  party. 

4.  No  verdict  could  have  been  legally  rendered  otlier  than 
the  one  that  was  rendered,  and  hence  the  motion  for  a  new  trial 
was  overruled.  It  would  be  utterly  useless  to  rule  upon  the 
grounds  of  the  motion  imputing  error  to  the  court  in  ohai]g- 
ing  the  jury,  and  in  refusing  to  charge  as  requested,  for  wbal- 
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errors,  if  any,  were  committed,  wore  harmless.     To  dis- 

*  and  point  them  out  would  not  enable  us  to  reverse  the 

nent. 

dgment  affirmed. 


MAS  RiDLTNO,  plaintiff  in  error,  vs.  The   State  op 
Groroia,  defendant  in  error. 

e  fact  that  the  court  directed  twenty-four  men,  summoned  as  grand 
»rs,  to  retire  to  the  grand  jury  room  and  excuse  the  last  man  on  the  list, 
lere  were  twenty-four,  and  then  organize  by  electing  a  foreman,  and 
:  the  twenty-three  return  with  the  foreman  to  be  then  sworn,  which  was 
e,  does  not  vitiate   an  indictment  afterwards  found  by  the  sworn  jury. 
;  grand  jury  is  not  complete  and  organized  for  business  until  sworn. 
is  not  error  in  the  county  judge,  acting  as  both  judge  and  jury,  after  a 
:  is  heard  before  dinner,  and  his  decision  withheld  until  after  dinner,  to 
r  additional  evidence  after  dinner,  the  defendant  not  making  it  appear 
:  he  was  thereby  injured  by  the  absence  of  witnesses  or  otherwise. 
K>f  by  the  state  that  a  dealer  in  spirituous  liquors  sold  to  a  minor,  and 
:  the  parent  or  guardian  was  not  present  and  assenting  at  the  time  of 
.  makes  such  a  prima  facie  case  that  the  sale  is  made  without  first  ob- 
ing  authority  of  such  parent  or  guardian,  as  to  authorize  a  conviction 
he  absence  of  all  proof  to  the  contrary,  especially  when  such  parent  re. 
;s  in  a  distant  county  from  the  venue  of  the  crime. 
:he  burden  of  showing  that  the  retailer  did  not  first  obtain  the  authority 
iie  parent  or  guardian  upon  the  state,  or  is  it  not  upon  the  vendor  to 
w  that  he  first  obtained  it  ?     Quare. 

*iminal  law.     Indictment.     Jury.     Practice  in  the  Supe- 
Court.    Before  Judge  Rice.    Clarke  County.  At  Cham - 
April  3d,  1876. 

eported  in  the  opinion. 

^  B.  Thomas,  for  plaintiff  in  error. 

•  L.  Mitchell^  solicitor  general,  for  the  state. 

Vol,  lvi.  39. 


602         SUPREME  CX)UUT  OF  GEORGIA. 


Ridling  vs.  The  State  of  Georgia. 


Jackson*  Judge. 

The  defendant  was  indicted  in  the  superior  court  for  the 
offense  of  selling  spirituous  liquors  to  a  minor  without  hav- 
ing first  obtained  the  authority  of  the  parent  or  guardian. 
The  indictment  was  transmitted  to  the  county  court,  ami  the 
defendant  was  tried  there  before  the  judge,  without  any  jury, 
on  both  law  and  fact.  The  defendant  was  convicted,  and  ap- 
plied for  a  cediorari  on  various  grounds  alleged  therein ;  the 
certiorari  was  refused,  and  defendant  exceptetl. 

1.  The  fii^bt  ground  of  complaint  is  that  when  the  grand 
jury  was  called  by  the  sheritf  it  was  suggested  that  there  were 
twenty-four  men,  and  the  court,  instead  of  re<lucing  them  to 
twenty-three  himself,  told  them  to  go  to  their  room,  and  if 
there  were  twenty-four  to  strike  off  and  excuse  the  last  mum, 
then  choose  a  foreman  and  return  and  be  qualifietl.  The  whole 
complaint  is  that  the  court  told  the  grand  jury,  before  it  wa 
organized  and  sworn,  if,  on  count,  there  should  be  twenty-four, 
to  reduce  ib?elf  to  the  legal  number  by  doing  ja^t  what  he 
would  have  done  and  what  the  law  rcquireil  to  be  done,  to- 
wit:  striking  theki^t  man  on  the  list,  the  la^t  summoned.  We 
are  at  a  loss  to  see  any  error  in  it  or  any  iiarm  done  defead- 
ant  by  it. 

2.  The  next  ground  is  that  the  county  judge^  at  the  close  of 
the  testimony  before  dinner,  said  he  would  render  his  judg- 
ment after  dinner,  but  after  dinner  he  reopeneil  the  case  and 
heard  other  evidence.  It  is  not  shown  that  the  defendant  had 
witnesses  absent  after  dinner  to  rebut  the  additional  evidence, 
or  was  otherwise  hurt.  He  asked  for  no  continuance,  and 
would  have  been  no  better  [)repared  at  another  time.  Tlie 
facts  and  the  judgment  would  have  been  just  the  same  so 
far  as  is  made  to  appear.  We  see  no  error  at  all  in  this  pro- 
ceeding. 

3.  The  third  ground  is  that  the  facts  and  law  do  not  make 
a  case  for  convictiou.  The  facts  are  that  the  defendant  aoid 
whisky,  a  spirituous  liquor,  to  the  minor;  that  the  minor  bat 
no  authority  from  his  fathtr^  who  lived  in  Atlanta,  to  buy; 
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hat  his  father  was  not  present  giving  his  authority  at  the 
ime  of  the  sale,  and  had  not  been  in  Athens^  the  place  of 
he  crime,  in  the  last  two  years.  This  evidence,  we  think,  is 
abundant  to  make  out  a  prima  facie  case  of  guilt  beyond 
iny  reasonable  doubt,  even  if  the  bunlen  be  upon  the  state 
,0  sliow  want  of  authority  by  the  parent  to  sell.  Upon  that 
K)int  we  express  no  decided  opinion  and  make  no  positive 
'uh'ng.  The  statute,  acts  of  1875,  page  102,  is  very  strong 
n  laying  down  the  prerequisite  which  alone  can  justify  this 
jrime.  The  language  is,  "without  first  obtaining  the  author- 
ty  from  the  parent  or  guardian."  The  retailer  must  first 
)biain  the  authority — the  license — the  permission  of  the  pa- 
rent. The  act  in  regard  to  allowing  minors  to  play  ten-pins 
)r  billiards,  Code,  section  4543,  is  not  so  strong.  The  suli- 
jnt  words  there  are  **  without  the  consent  of  the  parent  or 
juardian;"  and  whilst  in  the  latter  Ciise  this  court,  in  50  Geor- 
jia  Reports^  103,  puts  the  burden  upon  the  state  to  show  that 
Jiere  was  no  consent  by  the  parent,  we  hardly  think  the  cases 
jxactly  analogous.  Certainly  to  sell  liquor  to  a  minor  is 
vorse  than  to  let  him  play  billiards,  and  the  requisition  to  ob- 
m\\  first  the  authority  of  the  parent  is  stronger  than  the 
iVords  *^  without  the  consent/*  etc.  For  myself,  I  incline  strong- 
y  to  the  conviction  that  the  defendant,  having  first  to  obtain 
lutliority  before  he  can  with  impunity  do  this  great  wrong  to 
i  minor  for  a  little  money,  ought  to  be  required  to  show  his 
vUhority  so  first  obtained,  as  in  the  case  of  license  to  sell 
he  liquor  at  all;  and  that  proof  of  the  sale  to  the  minor  by 
he  state,  without  more,  would  be  enough  to  convict,  unless  he 
ihowed  his  authority.  But  we  put  the  query  to  the  profession 
iud  rest  there  for  the  present,  as  this  case  does  not  demand  a 
lecision  on  that  point. 

The  crime  is  against  society,  against  youth,  against  policy, 
Dorals,  everything  good ;  and  the  doubt  should  be  very  rea- 
onahle  before  the  criminal  should  be  allowed  to  escape  un- 
shipped of  justice.  Very  slight  evi«lence  should  suffice  to 
wove  the  negative  that  a  sane  parent  never  gave  a  dram- 
ellcr  aathority  to  ruin  his  son,  and  thus  to  shift  the  ontur,  if 
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on  the  state  at  all,  upon  the  defendant.  In  this  case  we  think 
the  evidence  ample,  and  have  no  doubt,  if  such  authority  had 
been  obtained,  he  who  obtained  it  would  have  proved  it  He 
is,  therefore,  properly  and  legally  convicted ;  and  the  punish- 
ment, a  little  fiue  of  $25  00,  is,  I  think,  a  mere  trifle  com- 
*  pared  with  the  gravity  of  the  crime. 
Judgment  affirmed. 


Henry  Stephens,  plaintiff  in  error,  vs.  The  State,  de- 
fendant in  error. 

To  complete  the  offense  of  uttering  a  forged  paper,  it  must  not  only  be  pub- 
lished as  true  when  the  party  knows  it  to  be  fraudulent,  but  also  with  in- 
tent to  injure  some  one. 

Forgery.  Verdict.  Motion  in  arrest  of  judgment  Be- 
fore Judge  Knight.  Fannin  Superior  Court.  May  Term, 
1876. 

For  the  facts  of  this  case,  see  the  decision. 

WiER  Boyd;  John  S.  Fain,  for  plaintiff  in  error. 

C,  D.  Phillips,  solicitor  general,  for  the  state. 

"Warner,  Chief  Justice. 

•  The  defendant  was  indicted  for  the  oflTense  of  forgery,  and 
charged  in  one  count  of  the  indictment  with  having  falselj 
and  fraudulently  passed  and  uttered  as  true  a  certain  bH 
forged  and  counterfeit  order  for  goods.  The  jury,  on  the  trial 
of  the  case,  instead  of  returning  a  general  verdict  of  gaWtJt 
returned  the  following  verdict:  "We,  the  jury,  find  the 
prisoner  guilty  of  passing  a  forged  order,  knowing  it  to  be 
such.''  A  motion  was  made  in  arrest  of  judgment,  which 
was  overruled  by  the  court,  and  the  defendant  excepted. 

This  case  comes  within  the  ruling  of  this  court  in  Cbuo&vt* 
The  StaUf  28  Georgia  Reports,  367,  and  is  controlled  by  it 

Let  the  judgment  of  the  court  below  be  reversed. 
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Thomas  D.  Meador,  plaintiff  in  error,  v%.  The  Dollar 
Savings  Bane  d  aLy  defendants  in  error. 

1.  When  an  indorsement,  as  declared  upon,  is  not  in  blank  but  in  full,  and 
there  is  no  plea  of  non  est  factum^  or  other  equivalent  plea,  and  no  aver- 
ment that  there  was  any  want,  or  failure,  or  illegality,  of  consideration,  or 
that  the  indorsement  was  made  in  blank,  or  that  a  collection  was  contem- 
plated for  the  indorser's  use  and  not  for  the  use  of  the  indorsee,  parol  evi- 
dence to  explain  the  indorsement  or  vary  its  legal  effect,  is  not  admissible. 

2.  With  proper  pleadings  to  lay  open  the  question,  parol  evidence  is  admis- 
sible to  negative  or  vary  the  presumptive  undertaking  of  the  indorser,  aris- 
ing out  of  a  blank  indorsement  made  since  the  adoption  of  the  Code,  unless 
the  rights  of  a  bona  fide  holder  have  intervened.  And  it  makes  no  differ- 
ence, that  since  the  indorser  put  his  name  on  the  paper,  the  usual  terms  of 

a  full  indorsement  have  been  written  over  it,  the  indorser  not  having  as- 
sented thereto. 

3.  A  bank  certificate  of  deposit,  payable  to  the  order  of  the  depositor,  but 
indicating  no  time  of  payment  other  than  can  be  inferred  from  the  words, 
"  interest  at  the  rate  of  seven  per  cent,  on  call,  and  ten  per  cent,  per  annum," 
is  payable  on  demand,  and,  therefore,  due  immediately ;  and  bona  fide  hold- 
ers are  affected  with  the  equities  existing  between  parties  prior  to  them- 
selves. 

4.  A  verdict  in  favor  of  the  only  defendant  who  tendered  an  issue  for  trial, 
which  issue  related  exclusively  to  his  own  several  liability,  having  been  re- 
turned into  court  and  published,  and,  thereupon,  the  jury  having  been  re- 
manded to  their  room  to  perfect  the  verdict  by  finding,  pro  forma^  as  to 
the  other  two  defendants,  it  was  too  late  for  the  plaintiff  to  dismiss  his 
whole  action.  After  so  much  had  transpired,  the  litigating  defendant  was 
entitled  to  have  a  verdict  recorded  for  his  protection. 


Indorsement.     Evidence.    Pleadings,    fianks.    Contracts. 
Practice  in  the  Superior  Court.     Before  Judge  Hopkins. - 
Fullou  Superior  Court.     October  Term,  1875. 

Reported  in  the  opinion. 

Benjamin  F.  Abbott;  John  D.  Cunningham,  for  plain- 
tiff in  error. 

John  A.  Stephens;  Julius  L.  Brown,  for  defendants. 

Bleckley,  Judge. 

The  suit  was  by  Meador,  on  three  certificates  of  deposit, 
against  the  Dollar  Savings  Bank,  as  maker,  and  Ljnch  and 
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Goldsmith,  as  indorsers.     Each  certificate  was  payable  to  the 
.depositor's  order,  with  "interest  at  the  rate  of  seven  per  cent, 
on  call,  and  ten  per  cent,  per  annum."     There  was  no  other 
specification  as  to  the  time  of  payment.     The  declaration  was 
in  the  short  statutory  form,  with  a  copy  of  each  certificate, 
and  of  the  indorsements  thereon  annexed.     On  each  certifi- 
cate was  an  indorsement,  over  the  signature  of  Lynch,  in  these 
words:  "Pay  to  the  order  of  J.  W.  Goldsmith,"  followed  hy 
an  indorsement,  in  blank,  by  Goldsmith.     Two  of  the  ctTtifi-  . 
cates  applied  to  deposits  made  by  Lynch,  and  the  third  a\)\)liei 
to  a  deposit  made  by  Cassin,  a  person  not  sued,  but  wliose  in- 
dorsement in  blank  on  this  certificate  appeared  with  the  other 
iudorseriients,  as  copied  below  the  declaration.     Thus,  as  to 
Lynt'h,  the  acti<»n  was  founded  upon  full  indorsemeuts,  and 
as  to  Goldsmith,  upon  blank  indorsements.     Lynch  was  the 
only  defendant  who  pleaded  or  made  defense.     Besides  the 
general  issue,  he  filed,  on  oath,  several  special  pleas,  some  of 
which  are  immaterial  to  any  of  the  points  argued  in  this  court, 
or  to  any  ruling  which  we  make  touching  the  ease.     The  sub- 
stance of  those  now  relevant,  was  that  Lynch  indorsed  with- 
out any  design  or  intention  to  guarantee  tlie  contracts  of  the 
bank,  or  to  engage  to  pay  the  money  mentioned  in  the  certifi- 
cates; that  Goldsmith  took   them  with  that  understanding; 
that  such  instruments  are  known  and  calletl,  by  all  men  of 
busineSsS,  certificates  of  deposit,  and  not  bills  or  notes;  tha^ 
they  pass  solely  upon  the  credit  of  the  bank  issuing  them  J 
that  neither  Goldsmith   nor  the  phiintiff  took  them  u|>on  the 
credit  of  defendant's  name;  that  defendant  indorsed  themf^^'' 
the  purpose  of  collection  only,  and   not  for  the  purpose  oi 
guaranteeing  their  payment;  that  they  were  transferred  by 
Goldsmith  to  the  plaintiff,  after  due,  and  only  colorably,  ^ 
prevent  defense,  and  to  enable  the  plaintiff  to  collect  for  Gold- 
smith's benefit.     There  was  no  averment  that  Lynch  in<lorseo 
in  blank,  or  that  anything  had  been  written  over  his  sign*' 
ture,  or  that  the  indorsements  in  full  as  set  out  in  tliecop*^ 
annexed  to  the  declaration  were  not  his  act  or  deed.     Neither 
was  it  averred  that  there  was  no  consideration  for  the  indorse- 
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tnents,  or  any  failure  or  illegality  of  consideration,  or  tliatthe 
sollection  contemplated  was  for  Lynch's  use,  and  not  for  the 
ase  of  Goldsmith. 

1-  At  the  trial,  the  court  admitted  parol  evidence  tending  to 
prove  that  the  certificates  were  sold  by  I^yncli  to  Goldsmith  on 
an  express  agreement  that  Lynch  was  not  to  be  liable  as  an  in- 
doi-ser,  or  otlierwisc;  that  the  indorsements  by  him  were  in 
blank,  and  made  solely  for  the  purpose  of  enabling  Goldsmith 
to  col  ItKJt  from  the  bank,  etc.  The  admission  of  some  of  this 
evidence  over  the  plaintiflF's  objection  is  one  of  the  grounds  of 
Ihe  motion  for  a  new  trial.  Having  in  mind  the  state  of  the 
pleadings,  we  cannot  doubt  that  it  was  inadmissible.  The  ac- 
tion, asagainst  Lynch,  was  not  based  on  blank  indorsements, 
but  on  indorsements  in  full.  They  were  regularly  declared 
upon,  according  to  a  form  of  declaration  sanctioned  by  statute. 
If,  as  set  out,  they  were  not  such  as  he  made,  they  were  either 
Dot  \i\A  at  all,  and  he  should  have  denied  them  by  a  plea  of 
non  est  faduniy  (Code,  sections  2851,  2855,)  or  they  were  his, 
(qualified  by  the  special  fact  that  they  were  executed  in  blank, 
ind  by  tl*e  further  fact  that  their  ordinary  legal  effect  was 
obviated  by  a  special  agreement,  and  he  should  have  pleaded 
both  the  blank  execution  and  tlie  special  agreement.  In  the 
pleas  which  he  filed  there  was  no  hint  that  he  indorsed  in 
blank,  or  that  anything  had  been  writtcu  which  he  had  not 
expressly  authorized.  He  answered  to  the  indorsemerjts  as 
the  plaintiff  set  them  forth;  and,  without  averring  anything 
igainst  their  form,  undertook  to  combat  their  legal  effect, 
rhns  stood  his  case  on  the  record.  His  evidence  went  to  es- 
tablish quite  a  different  case.  Prior  to  the  Code,  even  a 
blank  indorsement  was  not  sulyect  to  be  modified  in  its  legal 
eflect  by  parol  evidence:  4  Georgia  Re.portSy  106,  266;  33 
Ibid,f  491.  The  Code,  section  3808,  changes  that  rule,  but  it 
does  not  expose  any  other  indorsements  to  like  modification. 
Where  a  question  of  consideration  is  raised,  or  a  question  of 
bailment  for  the  purpose  of  collection,  doubtless,  on  general 
Principles,  other  indorsements  can  be  reached,  as  well  as  those 
o  blank:  22  Oeorgia  Repo^'ts,  24;  30  Ibid.,  946;  but  this 
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section  of  the  Code  cannot  be  extended  to  them  withont 
straining  it  with  unwonted  and  unwarrantable  violence.  And 
in  any  case,  when  mistake  is  the  ground  relied  upon,  it  must 
be  alleged. 

2.  Under  the  Code,  unless  bona  fide  holders  are  prejudiced, 
all  indorsements  made  in  blank  are  open  to  explanation  by 
parol :  43  Georgia  Reports^  382.     While  this  is  a  change  in 
our  own  law,  it  is  not  altogether  a  novelty,  as  appears  in 
2  Parsons  on  Notes  and  Bills,  518,  519,  and  many  cases  there 
cited.     The  Code  cuts  us  loose  from  the  rule  which  prevails 
in  New  York  and  some  other  states,  and  puts  us  under  the 
opposite  rule  which  many  of  the  states  recognize  and  admin- 
ister.    It  was  argued  before  us  tiiat,  as  a  blank  indorsement 
is  authority  for  filling  it  up  with  the  usual  words  appropriate 
to  an  indorsement  in  full,  parol  evidence  would  be  no  longer 
admissible  after  this  was  done.     We  think  otherwise.    The 
right  to  explain  would  be  worthless  if  it  could  be  thus  de- 
feated.    No  implied'  authority  is  delegated  which  is  not  ac- 
companied and  qualified  by  the  whole  law  of  the  transaction. 
Though  the  holder  may  supply  the  ordinary  words,  according 
to  commercial  usage,  in  so  doing  he  does  not  change  the  fact 
that  the  indorsement  was  executed  in  blank;  and,  incident  to 
that  class  of  indorsements,  is  the  right  to  explain,  as  against 
all  holders  not  protected  by  their  bona  fides.     With  pro|)er 
pleadings  to  admit  the  truth  in  evidence,  the  ind(»rsemeut 
will  be  considered  as  continuing  in  its  original  state.    Once 
in  blank,  always  in  blank,  so  far  as  the  right  to  explain  is 
concerned. 

3.  In  this  case  the  equiti^  between  prior  parties  would  af- 
fect the  plaintiff.  The  certificates  are  virtually  payable  upon 
"call,"  which  means,  we  think,  the  same  as  demand;  and 
paper  payable  on  demand  is  due  immediately:  Code,  section 
2791.  For  a  holder  to  be  within  the  rule  of  protection,  he 
must  have  acquired  his  title  before  the  instrument  became 
due;  Ibid,,  sections  2785,  2786. 

4.  "yiie  plaintiff's  motion  to  dismiss  his  action  came  too 
late.     He  might  have  dismissed  as  to  the  maker  and  tlienon- 
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litigating  iudorser,  and  tliat  privilege  was  not  denied  him. 
But  a  verdict  for  Lynch  had  been  brought  into  court  and 
read,  and  the  jury,  at  the  time  of  the  motion  to  dismiss,  had 
nothing  before  them  but  the  pro  foin)ia  disposition  of  the 
case  as  to  the  other  defendants.  They  had  been  sent  back 
for  that  purpose,  and  not  to  reconsider  their  finding  as  to 
Lynch.  The  result  of  the  trial,  as  to  him,  had  been  reached 
and  become  known.  The  plaintiff  had  lost  his  wager,  and  it 
was  too  late  for  him  to  witlulraw  the  stake :  7  Gforgia  Re- 
portSj  191;  34  Ibid.,  572.  We  direct  a  new  trial  for  the 
sole  reason  that,  on  the  pleiidings,  no  evidence  was  admissible 
to  impugn  or  vary  the  indorsements. 
Judgmeut  reversed. 


James  P.  Simmons,  plaintiff*  in  error,  vs.  Lodawick  M. 

Gates  et  al.,  defendants  in  error. 

1.  The  assignee  of  two  judfjments  from  different  plaintiffs  against  the  same 
defendant,  on  the  older  of  which  judgments  there  is  a  security,  and  on  the 
younger  there  h»  none,  must  apply  money  raised  by  the  sheriff  from  defend- 
ant's property  to  the  older  judgment.  If  he  apply  it  to  the  younger,  the 
surety  is  discharged  /ro  ianto, 

2.  It  makes  no  difference  in  principle  if  the  assignee,  being  purchaser  of  the 
property  sold  by  the  sheriff,  does  not  actually  pay  the  money  to  him,  but  it 
is  considered  paid,  and  is  applied  to  the  junior  judgment. 

Assignment.  Principal  and  surety.  Levy  and  sale.  Be- 
fore Judge  Rice.  G  winneijt  Superior  Court.  September  Ad- 
journed Term,  1875. 

Reported  in  the  opinion. 

James  P.  Simmons,  for  plaintiff  in  error. 

F.  F.  JuHAN,  by  Jackson  &  Lumpkin,  for  defendants. 

Jackson,  Judge. 

Simmons  bought  from  Hudson  a  judgment  against  Gates, 
irith  Culver,  as  surety  ou  ap|)eal,  and  he  bought  from  Spence 
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a  judgment   against  Gates  with   no   security.     Property  of 
Gates  was  levied  upon  and  sold,  and  Simmons  bought  it ;  and 
as  he  controlled  both  judgments,  as  assignee,  he  did  not  a<s 
tually  pay  the  money  over  to  the  sheriff  but  took  a  deed  to  the 
property  from  him  and  credited  the  amount  upon  the  S|>enGe 
fi.  fa,,  which  is  of  younger  date  than  the  Hudson  Ji.  fa.    Sub- 
sequently Simmons  sought  to  enforce  the  oKler^.  fa.  against 
the  surety,  Gulver.    This  was  resiste<l  on  the  ground  that  the 
application  of  the  proceeds  of  the  principal's  pro|)erty  bv  the 
sheriff,  and  Simmons  to  the  younger  /?.  /a.,  was  an  act  that 
injured  the  surety  and  released  him.   The  court  held  the  sure- 
ty discharged  by  this  act  of  Simmons^  he  excepted,  and  the 
question  is  before  us  for  review. 

Any  act  of  the  creditor,  either  before  or  after  judgment  y  which 
injures  the  security,  or  increases  his  risk,  or  exposes  him  to 
greater  liability,  will  discharge  him  :  Code,  section  2154. 
The  act  here  complained  of  is  the  application  of  the  fund 
brought  by  the  sheriff's  sale  from  the  principal's  property  to  a 
junior  judgment,  and  the  quest  ion  is,  did  that  act  discharge  the 
surety  ?  Ill  4th  Georgia  Reports,  356,  it  is  distinctly  ruled 
that  such  a  fund  must  be  applied  to  the  ohlerfi.fa,;  tlmtitis 
not  at  the  option  of  the  plaintiff  to  apply  it  as  he  pleases,  but 
that  the  law  applies  it  to  tlie  older  lien.  In  1 1/A  Georgia  Re- 
ports,  63G,  it  was  held  that  if  an  execution  creditor,  by  hi:j  con- 
sent and  direction,  he  having  the  older  lien,  allows  a  payment  of 
funds  in  the  sheriff's  iiands  to  be  made  to  a  junior  ji./rt.,  it 
extinguishes  his  older  lien  pro  tanto,  if  third  persons  are  pre- 
judiced tliereby. 

Does  the  extinguishment  of  this  older  lien  in  this  case  hurt 
this  surety?  It  certainly  does.  He  would  be  entitled  to 
control  that  judgment  wiien  he  paid  it  off;  but  if  he  sought 
to  enforce  it  against  any  third  person  who  had  bought  the  prin- 
cipal defendant's  property  since  the  lieu  attached,  he  wonM 
be  met  by  the  pleas  that,  as  against  such  third  person,  tie 
creditor  in/,  fa.  had,  by  this  act,  extinguished  the  lienrf 
the  judgment  on  which  he  was  surety.  Thus  this  actof  tk* 
creditor,  Simmons,  in  this  case,  by  extinguishing  thislirt" 
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this  older  jtulgment,  so  far  as  tliird  persons  are  concerned,  has 
injured  tliis  surety^  increased  liis  risk,  and  exposed  him  to 
greater  liability.  This  act,  therefore,  has,  under  section  2154 
of  our  Code,  discharged  the  surety.  Of  course,  it  (Iocs  not 
matter  that  the  money  was  considered  paid,  and  not  actually 
paid,  Simmons  owning  both  judgments,  and  being  the  pur- 
chaser at  the  sheriff's  sale.  It  is  enough  that  the  fund  was 
raised  by  sheriff's  sale,  and  applieil,  by  Simmons'  direction  and 
consent,  to  the  junior  lieu. 
Judgment  affirmed. 


Shadrack  T.  Crawford,  executor,  plaintiff  in  error,  vs. 
Charles  Spuuling,  defendant  in  error. 

I.  Where  a  general  judgment  creditor  prays  for  an  injunction  and  the  ap- 
pointment of  a  receiver,  on  the  ground  that  a  claim  has  been  intcr]H>sed, 
under  a  pauper  affidavit,  for  the  purpose  of  delay,  and  that,  by  the  depre- 
ciation in  value  of  the  property,  there  is  danger  of  losing  his  debt,  but 
shows  no  special  lien,  there  is  no  abuse  of  the  discretion  of  the  chancellor 
in  refusing  to  grant  such  prayer. 

a.  The  defendant  in  yi.  fa.  is  a  necessary  party  to  such  proceeding. 

Claim.  Injunction.  Receiver.  Lien.  Parties.  Before 
Judge  Clark.  Schley  County.  At  Chambers.  June  20th, 
1876. 

Reported  in  the  decision. 

GuERRY  &  Son,  for  plaintiff  in  error. 

Hawkins  &  Hawkins,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendant praying  for  an  injunction  and  the  appointment  of  a 
y^ceiver.  Upon  hejiring  the  motion  to  show  cause  the  pre- 
siding judge  refused  to  grant  the  injunction  prayed  for,  and 
the  oomplaiDant  excepted. 
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1.  The  equity  of  the  complainant's  bill,  as  alleged  therein,  is 
that  he  is  a  ju<lgment  creditor  of  one  Sims;  that  Che  debt 
due  him  is  for  the  purchase  money  of  a  certain  described 
tract  of  land,  which  he  has  had  levied  on,  but  which  has 
been  claimed  by  one  Spurling  under  a  pauper  affidavit;  that 
the  land  has  greatly  depreciated  in  value,  and  is  contiouingto 
depreciate,  antl  will  not  be  sufficient  to  satisfy  complaioant's 
debt;  that  Sims  is  insolvent,  and  that  the  claim  has  been  in- 
terposed to  prevent  the  collection  of  his  debt.  Wherefore 
he  prays  for  an  injunction  and  the  appointment  of  a  receiver 
to  take  possession  of  the  property.  The  complainant  does 
not  seek  for  the  appointment  of  a  receiver  on  the  ground  that 
the  land  levied  on  is  specially  charged  with  the  payment  of 
his  debt,  or  on  the  ground  that  he  has  any  specific  lien  there* 
on,  but  only  claims  a  general  lien  on  the  laud  as  a  general 
judgment  creditor,  and  such  being  the  case,  there  was  no 
abuse  of  the  discretion  of  the  chancellor  in  refusing  the  in- 
junction and  the  appointment  of  a  receiver. 

2.  Besides,  Sims  was  a  necessary  party  to  the  bill,  whereis 
there  is  no  process  of  subpoena  prayed  against  him.  Spurling 
is  the  only  party  required  in  the  prayer  of  complainant's  bill 
to  appear  at  the  next  term  of  the  superior  court,  to  stand  to, 
abide  and  perform  the  decree  of  the  court. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Schwab  F.  Charles,  plaintiff  in   error,  vs.  Joseph  D. 

Foster,  defendant  in  error. 

1 .  Claim  affidavit  and  bond,  purporting^to  be  executed  in  another  stale  w- 
fore  a  notary  public  thereof,  cannot  be  received  by  a  levying  officer  in  «* 
state  without  due  authentication:  See  ^i  Georgia  Reports, 208,  itt. 

2.  The  seal  of  the  notary  is  not  authentication;  nor  is  the  certificate  and** 
of  the  clerk  of  a  court  of  record,  without  a  further  certificate  ficB^t 
judge,  chief  justice  or  presiding  magistrate  of  such  court. 

3.  The  claim  papers  being  unauthenticated,  and  the  only  security  up*  • 
bond  being  a  non-resident  of  this  state,  and  so  appearing  on  the  face  ofthB^ 
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stnimenty  a  deputy  sherifT  who  received  the  papers  and  accepted  the  se- 
curity, and  who,  for  no  reason  but  the  interposition  of  this  claim,  failed  to 
sell  land  which  h«  had  under  levy  and  advertised  for  sale,  is,  prima  facu, 
liable  to  rule  for  the  money  which  he  ought  to  have  raised  by  a  sale  of  the 
land;*and  his  sworn  answer  that  he  acted  in  good  faith  will  not  protect 
him,  it  not  appearing  that  he  made  any  effort  to  enlighten  his  good  faith 
with  proper  knowledge. 

4.  It  is  not  matter  for  answer  to  a  rule  for  not  selling  property  levied  upon 
under  an  execution  founded  on  the  judgment  of  a  court  of  competent  ju- 
risdiction, that  the  judgment  was  obtained  by  fraud.  The  levying  officer 
cannot  go  behind  the  judgment  to  excuse  his  delinquency. 

5.  Where  there  is  no  clerk's  certificate  attached  to  the  bill  of  exceptions,  but 
the  certificate  to  the  record  stated  "  that  the  accompanying  is  the  original 
bill  of  exceptions  in  said  case,"  and  both  papers  reached  the  clerk's  office 
of  the  supreme  court  together,  the  writ  of  error  will  not  be  dismissed.  (R.) 

Levy  and  sale.  Claim.  Rule.  Comity.  Practice  in  the 
Supreme  Court.  Before  Judge  Knight.  Forsyth  Superior 
Court.     April  Term,  1876. 

The  opinion  and  the  fifth  head-note  sufficiently  report  this 


George  N.  Lester,  by  0.  D.  Phillips;  Richard  P. 
Lester;  Isaac  S.  Clements,  for  plaintiff  in  error. 

H.  P.  Bell  ;  H.  L.  Patterson,  for  defendant. 

Blecklet,  Judge. 

A  deputy  sheriff  being  ruled  by  the  plaintiff  in  ^. /a.  for 
not  selling  certain  land  which  had  been  duly  levied  upon  and 
advertised  for  sale,  made  answer  that  the  sale  was  not  had  be- 
cause of  the  interposition  of  a  claim  by  a  third  person,  not 
•  party  to  the  execution.  The  plaintiff  traversed  that  part  of 
"^«  answer.  It  ap{)ears  from  the  record  that  the  claim  re- 
ferred to  by  the  officer  was  an  affidavit  and  bond  purporting 
^^  have  been  executed  in  the  state  of  Illinois,  before  a  notary 
public  of  that  state,  and  that  both  the  claimant  and  her 
Purity  in  the  so-called  claim  bond  affpeared  on  the  face  of 
^'^^t  instrument  to  be  residents  of  Illinois.  The  attestation 
^^  the  notary  to  the  affidavit,  was  under  his  seal  of  office,  or 
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what  purported  to  be  such  ;  and  the  clerk  of  a  court  of  record, 
under  what  purported  to  be  the  seal  of  said  court,  certified 
that  the  notary  was  duly  commissioned,  sworn  and  acting  as 
such,  that  he  \yas  authorized  to  administer  oaths,  that  the 
clerk   was  |well  acquainted  with  his  handwriting,  and  verily 
believed  his  signature  to  be  genuine.     There  was  no  certifi- 
cate of  any  judge,  justice  or  magistrate  touching  the  clerk  or 
his  attestion.     The  bond,  as  copied  in  the  record  Wfore  iw, 
was  una  I  tested  ;  but  the  same  notary  whose  name  appeared 
to  the  affidavit,  certified,  under  his  seal  of  office,  that  he  had 
examineil,  on  oath,  the  security  upon  the  lK)nd  ;  that  the  bond, 
from  the  best  evidence  at  the  notary's  command,  was  amply 
sufficient  indemnity  for  the  amount  therein  specified,  over  and 
above  all  homestead  and  other  exemptions   allowed  by  the 
laws  of  Illinois,  and  that  he,  the  notary,  verily  believed  the 
bond  sufficient  for  the  purposes  therein  set  forth. 

1.  An  affidavit  sworn  to  out  of  this  state  cannot  be  recog- 
nized here  without  due  authentication:  21  Georgiu  Bepo^^ 
208;  J6W.,  161.  And  there  is  the  same  reason  for  requiring 
the  execution  of  a  claim  bond  to  be  authcnticate<l.  Unless 
these  papers  were  both  duly  authenticated,  the  officer,  for  tlat 
reason,  if  for  no  other,  ought  to  have  rejected  them. 

2.  As  to  notarial  acts  in  the  line  of  commerce,  the  seal  of 
a  notary  public  will  serve  for  authentication:  Code,  section 
3829.  But  in  administering  an  oath,  or  taking  bond,  to  be 
used  in  an  ordinary  claim  case,  thenotiiry  is  out  of  thesphere 
of  commerce;  he  is  a  mere  magistrate  or  justice  of  the  peace, 
and  when  his  act  passes  beyond  his  own  state,  his  certificate 
and  seal,  unsupported,  are  worth  nothing.  He  is  there  an 
official  stranger,  and  needs  a  formal  introduction. 

3.  And  the  certificate  of  the  clerk  of  a  court  of  record, 
under  what  purports  to  be  the  seal  of  the  court,  will  not 
vouch  for  him.  There  is  no  law,  common  or  statute,  tW 
makes  such  a  voucher  sufficient.  Under  the  act  of  coDgnA» 
even  the  judicial  prociei'dings  of  the  court  itself  could  not  be  . 
authenticated  thereby,  without  a  further  certificate  froaalh 
judge,  chief  justice  or  presiding  magistrate,  that  the  ckrki 
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attestntioD  was  in  due  form.  *  If  the  letter  of  the  act  of  coii- 
gve^  does  not  apply  to  the  case  before  us,  its  spirit  does,  as 
there  is  certainly  no  reason  for  holding  the  clerk  competent, 
by  his  mere  certificate  and  seal,  to  impart  authenticity  to  the  act 
of  the  notary,  when,  by  like  means,  he  could  not  impart  au- 
thenticity lo  the  procee<linga  of  the  very  court  which  lie  serves 
as  clerk.  \7e  think,  too,  the  uniform  practice  has  l>een  in 
accordance  with  this  view  of  the  matter.  The  claim  which 
the  officer  accepte<l  had  the  double  infirmity  of  lacking  authen- 
ticaticm,  and  of  presenting  no  sufficient  security.  The  security, 
as  well  as  the  claimant,  was  a  non-resident  of  this  state.  It 
is  not  shown,  or,  so  far  as  we  know,  contended,  that  the 
becnrity  ha<l  any  property  or  effects  within  this  state.  So  far, 
therefore,  from  being  good  security,  he  was  in  a  situation  to 
be  enjoined  were  he  here  engaged  in  a  legal  contest  in  regard 
to  his  own  credits  and  liabilities  ;  and  the  very  ground  for  in- 
junction would  be  that  what  he  might  owe  or  be  found  liable 
for,  would  be  unsafe,  or  couM  be  realized  only  in  a  foreign 
jurisdiction:  6  Georgia  Reports,  220;  10  Ibid,  128;  19 
Ibid.,  277.  The  mere  fact  of  non-residence  subjects  a  party 
to  attachment  for  his  own  debts  :  Code,  section  32G4.  Is  such 
a  pei*son  fit  to  betaken  as  security  in  a  legal  proceeding? 
Surely  not.  When  the  statutes  of  Georgia  authorize  an  officer 
of  court  or  any  miniKterial  officer  to  take  security,  the  security 
oootemplated  is  one  within  the  jurisdiction  of  this  state,  amen- 
able to  our  laws,  and  subject  to  be  acted  upon  by  our  own 
courts.  When  the  law  of  one  sovereignty  calls  for  security, 
it  means  a  security  within  its  own  reach,  and  not  a  security 
which  can  be  reached  only  through  the  law  of  another  sov- 
ereignty. With  reference  to  their  domestic  jurisprudence  and 
internal  administration,  the  American  states  stand  to  each 
other  as  foreign  countries ;  and,  u))Ou  princii)le,  a  Georgia 
sheriff  might  as  well  accept,  as  seotirity  on  a  claim  bond,  an 
inliabitant  of  Paris  as  an  inhabitant  of  Chicago. 

The  officer  in  the  present  case  answers,  on  oath,  that  he 
mcieil  in  good  faith,  and  his  counsel  insists  that  if  he  commit- 
ted kn  error  in  receiving  the  claim  and  in  treating  it  as  valid, 
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it  was  an  honest  mistake,  and^  therefore,  that  the  plaintiff's 
remedy  is  by  action  and  not  by  rule  and  attachment.    Whether 
the  officer  acted  in  good  faith  must  be  judged  of,  not  by  him- 
self, but  by  the  court,  and  the  decision  must  be  controlled  by 
all  the  facts  and  circumstances  of  tiie  particular  case.     Each 
case  must  stand  on  its  own  merits.     What  may  have  beeo 
the  private  thought  and  motive  of  the  officer  we  cannot  ce^ 
tainly  know,  but  we  can  see  in  the  facts  nothing  to  have  mis- 
led him  in  his  duty.     Courts  must  be  slow  to  accept  ignorance 
of  law  as  an  excuse  for  official  misconduct:  82  Georgia  Be- 
ports,  362.     An  officer  must  be  diligent  as  well  as  honest 
Not  only  must  he  purpose  and  intend  to  perform  duty,  bot 
he  must  use  his  intelligence  to  discover  what  duty  is;  and  if 
his  own  intelligence  is  not  sufficient  to  deal  with  as  plain  a 
case  as  this,  he  cannot  safely  dispense  with  counsel.     A  sh^'ff 
is  not  required  to  keep  an  attorney  to  guide  him ;  but  if  be 
cannot  make  his  way  through  questions  not  more  difficult 
than  the  average,  he  ought  to  take  advice  from  some  penoo 
better  informed  than  himself     We  think  almost  any  intelli- 
gent business  man  could  have  suggested  that  a  |)erson  resid- 
ing in  Illinois  could  not  be  a  proper  security  on  a  claim  bond 
in  Forsyth  county,  Georgia.     The  answer  to  the  rule  does 
not  pretend  that  the  deputy  sheriff  took  advice,  or  sought  it, 
or  that  it  was  inaccessible.     We  do  not  say  that  greater  dili- 
gence on  this  line  would  have  afforded  him  absolute  protec- 
tion, but  it  would,  at  least,  have  given  an  appearance  of  prob- 
ability to  the  hypothesis  of  good  faith. 

4.  The  answer,  in  one  part  of  it,  assails  the  judgment  as 
fraudulent  upon  which  was  founded  the  execution  that  was 
levied  on  the  land.  That  is  not  matter  for  such  an  answer. 
The  judgment  was  rendereil  by  the  su|)eriorcourt  of  Forsyth 
county,  and  nothing  is  averred  in  denial  of  the  oompetenqr 
of  the  court  in  point  of  jurisdiction.  It  is  the  business  of 
the  sheriff  and  his  deputy  to  obey  process  of  execution,  and 
not  to  raise  disputes  with  a  plaintiff  about  fraud  in  his  judg- 
ment. 

The  court  below  erred  in  discharging  the  rule;  and  wcdi- 
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rect  that  the  case  be  reheard,  with  permission  to  the  oflBoer  to 
amend  his  answer  as  he  ^hall  be  advised. 
Judgment  reversed. 


WiLUAM  R.  Phillips,  plaintiff  in  error,  vb.  Miles  G. 

Dobbins,  defendant  in  error. 

1.  Section  3583  of  the  Code,  which  reads  as  follows:  "  When  any  person  has 
bona  fide ^  and  for  a  valuable  consideration^  purchased  real  or  personal 
pt-opcrty,  and  has  been  in  the  possession  of  such  real  property  for  four 
years,  or  of  such  personal  property  two  years,  the  same  shall  be  discharged 
from  the  lien  of  any  judgment  against  the  person  from  whom  he  pur- 
chased," construed  to  mean  that  no  person  in  the  sense  of  this  section  is  a 
bona  fide  purchaser  who  has  actual  knowledge  of  the  judgment,  and  that 
four  years'  possession  will  not  protect  a  purchaser  with  actual  notice  of  the 
judgment. 

3.  An  attorney  at  law  to  sue  for  and  collect  a  clai^i,  cannot  bind  his  client 
without  his  consent,  by  a  release  of  any  of  defendant's  property  from  the 
lien  of  the  judgment  he  obtains. 

Jackson,  Judge,  dissenting: 
I.  The  words  "bona fide"  mean  in  Latin,  in  their  common  anglicised  sig- 
nification, and  in  their  legal  technical  sense,  good  faith,  which  words  sim- 
ply antagonize  bad  faith,  and  import  honesty,  fairness  and  the  absence  of  all 
fraud  and  collusion.  Therefore  a  purchaser  may  buy  bona  fide  though  he 
knows  that  a  judgment  exists  against  his  vendor ;  and  despite  such  knowl- 
edge, he  does  actually  and  truly  buy  bonafide^  if,  at  the  time  he  purchased 
the  land,  he  was  informed  by  the  attorney  of  the  plaintiff  in  fi.  fa.,  that  he, 
the  attorney,  had  "exclusive  control"  of  the  fi.  fa.;  that  there  was 
an  abundance  of  other  property  bound  by  it ;  that  he  would  put  all  that 
property  between  the  fi.  fa.  and  the  land  purchased,  if  he  bought,  and 
that  he  would  relinquish  at  once  the  lien  of  the  judgment  upon  this  land 
but  for  the  fact  that  the  law  would  thereby  discharge  all  the  other  property 
also  from  its  lien ;  and  if  the  facts  show  that  the  purchaser  paid  full  value 
'for  the  land,  and  would  not  have  paid  it  and  consummated  the  trade  but 
for  the  assurance  of  the  attorney,  and  especially  if  the  judgment  was  in  the 
hflinds  of  the  attorney  as  collateral  security  and  he  thus  represented  several 
parties,  and  was  thus,  of  all  men,  the  proper  person  to  whom  the  purchaser 
should  go  for  the  truth,  and  more  especially  if  it  appears  that  the  other 
IMTopeity  bound  by  the  lien  depreciated  in  value  after  the  letter  of  the 
attorney  and  the  consequent  purchase  on  the  faith  of  it,  and  that  the  attor- 
ney was  delayed  in  pressing  the  judgment  upon  the  other  property  by  the 
V0L.LVI.40. 
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fact  that  the  plaintifT  in  Ji.  fa,  had  a  law-suit  in  which  the  defendant  in 
fi.  fa.  and  vendor  of  the  purchaser  was  a  witness,  and  the  attorney  wis 
from  time  to  time  directed  by  the  plaintiff  not  to  press  the  judgment,  be- 
cause he  wished  his  witness  to  be  friendly  to  him  till  the  termination  of 
that  suit. 

2.  The  question  is  not  whether  the  attorney  can  relinquish  the  property  of 
the  debtor  from  a  lien  of  the  judgment  of  his  client,  but  the  qnestioo  is 
whether  the  purchaser  for  value,  before  he  pajrs  all  the  purchase  monqr  to 
the  defendant  mfi.fa,,  can  show  his  good  faith  in  the  purchase  by  pronng 
that  he  went  to  the  best  possible  source  of  information,  and  got  the  in- 
formation in  good  faith,  and  acted  upon  it  in  good  faith. 

3.  Actual  knowledge  of  the  judgment  may  be  a  circumstance  tending  to  sbov 
bad  faith,  and  if  accompanied  by  proof  that  the  purchaser  had  got  the  land 
for  a  less  price,  or  colluded  in  any  way  with  the  defendant  in  ^./i.  to  the 
hurt  of  the  plaintiff,  it  would  show  bad  faith  in  the  purchaser,  and  defctt  . 
the  bar  of  the  four  years*  pos&ession ;  but  when  such  knowledge  is  acconpih 
nied  only  by  facts  which  show  the  utmost  honesty  and  good  faith,  and  not 
a  suspicion  of  fraud  or  collusion  is  shown  in  the  purchaser,  justice  sod 
common  sense,  as  well  as  law,  demand  that  four  years'  possession  wilhoit 
disturbance  shall  protect  him  in  his  purchase  and  discharge  the  lien  of  the 
judgment,  especially  when  other  property  bound  by  the  judgment  dcpI^ 
ciatcd  in  value  by  delays  caused  by  the  plaintiff's  direction  not  to  levy. 

4.  A  levy  within  the  four  years,  immediately  dismissed  without  any  legal  in- 
pedimcnt,  is  not  such  a  disturbance  as  to  mar  the  peacefulness  of  the  par- 
chaser's  possession,  especially  when  no  legal  notice  was  given  the  daifflasL 

5.  Opinion  of  the  majority  of  the  court  in  Sanders  vs,  McAffet^  42  Ce&rgk 
Reports^  250,  approved. 

Judgments.  Liens.  Statute  of  limitations.  Attorney. 
Before  Judge  P£fiPL£8.  Fulton  Superior  Ck>urt.  April 
Term,  1876. 

On  December  21st,  1866,  execution  issued  from  Fulton  so- 
perior  court  against  one  J.  J.  Morrison,  as  trustee  for  bis  wift^ 
under  a  Judgment  in  favor  of  John  T.  Wilson.  On  the4tk 
of  July,  1874,  it  was  levied  on  a  certain  piece  of  land,  fajdi* 
rectiou  of  D.  F.  Hammond,  attorney  at  law  of  William  & 
Phillips,  the  assignee  of  Wilson.  Dobbins  interposed  diifl^ 
and  issue  was  joined.  Claimant  pleaded,  specially,  tbtt  ta 
purchased  the  place  from  Morrison,  trustee;  and  that  lie  V 
led  to  pay  the  entire  purchase  money  to  said  Morrison  bj  di 
written  representations  of  D.  F.  Uammond,  the  attonef  i' 
law  of  Phillij)8. 
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On  the  trial^  the  fi.fa.  against  Morrison  was  introduced  in 
evidence,  with  a  number  of  indorsements  thereon.  Some  of 
these  were  entries  of  credits  by  the  attorney  of  the  plaintiff. 
There  was  also  an  assignment  by  Wilson  to  Phillips;  and  an 
entry  by  the  sheriff  of  a  levy  made^  under  the  direction  of 
plaintiff's  attorney,  upon  the  land  now  in  controversy,  on 
October  7th,  1872.  Following  this  was  a  dismissal  of  this 
levy,  by  order  of  plaintiff's  attorney,  on  25th  January,  1873. 
M.  G.  Dobbins  testified  that  he  purchased  the  property  from 
Morrison  on  August  24th,  1869,  took  a  deed  thereto,  went  into 
possession,  and  has  been  so  ever  since;  knew  of  the  judgment 
and  execution  against  Morrison  before  purchasing.  G.  W. 
Adair  acted  as  agent  for  the  sale  of  the  place;  refused  to  close 
the  trade  with  him  until  the  title  was  made  clear.  Said  Adair 
brought  witness  a  letter  from  D.  F.  Hammond,  plaintiff's  at- 
torney, which  represented  that  he  could  purchase  without  fear 
of  levy  from  fi,  fas,  in  his  hands.  Witness  thereupon  pur- 
chased and  paid  for  the  place,  in  perfect  good  faith.  In  Oc- 
tober, 1872,  saw  this  property  advertised  for  sale  under  the 
Phillips'  Ji.fa.  Went  at  once  to  Hammond,  who  said  that 
he  had  forgotten  about  the  letter  to  witness,  and  promised  to 
dismiss  the  levy.  Never  received  any  written  notice  of  such 
levy.  Acting  on  the  faith  of  Hammond*s  letter,  paid  $10,000 
for  the  aforesaid  place.  Heard  no  more  of  the  Ji.  fa.  until 
the  present  levy. 

G.  W.  Adair  testified  as  follows :  Is  a  real  estate  agent. 

Sold  this  property  to  claimant  in  August,  1869.     Claimant 

finding  there  were  liens  upon  the  property,  referred  witness  to 

Bammond,  as  the  attorney  of  certain  plaintiffs  in  fi.  fa.  Went 

to  Hammond,  told  him  the  facts  of  the  case,  and  requested  a 

t  statement  as  to  the  fi.  fas.     He  gave  witness  a  letter  to 

tfadmant,  upon  reading  which  the  latter  expressed  himself  sat- 

^ed,  and  paid  the  purchase  money.     There  were  some  other 

Jiens  on  the  land,  which  were  settled  or  paid  off  out  of  the 

IHirchase  money,  witness  giving  orders  therefor  upon  claimant. 

-File  balance  was  then  paid  to  him. 

The  letter  from  Hammond  to  Dobbins  was  then  intirodnced 
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in  evidence.     It  stated  that  the  writer  had  exclusive  control 
over  the  fi.fa,  of  Phillips,  assignee  of  Wilson,  and  another 
in  favor  of  one  Griffith ;  that  the  amount  of  both  of  these 
on   August  29th,  1869,  was  $1,659  88;  that,  in  bis  judg^ 
ment,  there  was  more  than  enough  of  other  property  sub- 
ject and  still  unexhausted,  to  settle  this  demand;  that  the 
entire  estate  of  Morrison,  trustee,   was   liable,  and  shonki 
be  put  lietween  the  fi.  fas.  and  Dobbin's  purchase;  and  that 
he  would  release  this  land,  but  for  the  fact  that  it  would  vitiate 
the  lien  on  other  property  of  defendant  in  fi,  fa. 

A.  M.  Perkerson  testified  that  he  was  deputy  sheriff  in  0^ 
tober,  1872,  and  the  levy  of  that  date  was  made  by  iiioL  Is 
always  very  careful  to  give  written  notice.  Does  not  remem- 
ber giving  notice  in  this  particular  care,  but  is  confident,  from 
his  usual  practice,  that  he  did  so. 

W.  R.  Philli})s  testified  as  follows:  Owns  the  j!. /a.  in 
question.  Bought  it  from  John  T.  Wilson,  and  ()aid  him  the 
full  amount  due  on  the  8tli  of  April,  1867.  It  was  pntinto 
the  hands  of  D.  F.  Hammond,  as  an  attorney,  for  oollectioDi 
and  no  other  control  of  it  was  given  to  him.  It  was  to  be 
collected  by  Hammond,  and  the  proceeds  to  be  applied  to  the 
settlement  of  a  claim  held  by  him  against  witness.  He  had 
no  authority  to  release  any  property  from  the  lien.  Knew 
nothing  of  the  letter  to  claimant  until  after  it  was  written, 
and  never  assented  to  it  directly  or  indirectly.  Never  gave 
any  directions  as  to  the  making  or  dismissing  of  the  levies 
which  appear  on  the  fi.fa. 

D.  F.  Hammond  testified  as  follo>vs:  Sued  to  judgment 
the  fi.fa.  in  the  name  of  John  T.  Wilson.     W.  R.  PhillipB 
bought  it  and  took  a  transfer.     Witness  had  in  his  hands  i 
claim  against  Phillii)s,  and  the^.  fa.  was  given  to  him  ai 
collateral  security,  without  any  instructions  to  collect   Whfli 
the  letter  to  claimant  was  written,  witness  thought  there  i* 
sufficient  property  still  bound  for  the  payment  of  theJLfot 
without  that  which  claimant  wished  to  purchase.  Therewaii 
rapid  decline  in  the  value  of  the  property,  and  the  amonntiM^j 
ized  did  not  meet  the  demand.  Tlie  letter  was  simply  an  &f^ ; 
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sion  of  opinion  as  to  the  means  attainable  for  paying  off  the  ji. 
fa.  Feeling  confident  that  there  was  enough  without  this  prop- 
erty, he  agreed  to  exhaust  other  sources  before  coming  to  this. 
When  the  first  levy  was  made,  claimant  came  to  him  and  re- 
minded him  of  the  letter.  Wishing  to  keep  his  promise, 
witness  ordered  the  levy  to  be  dismissed,  and  had  a  levy  made 
on  other  lands,  but  it  proved  unproductive  by  reason  of  prior 
liens.  Collection  under  the  fi.  fa.  was  not  pressed  because 
Phillips  was  engaged  in  a  suit  in  which  Morrison  was  an  im- 
portant witness,  and  he  was  fearful  of  giving  offense  by  levy- 
ing until  such  suit  was  settled. 

The  jury  found  for  the  claimant. 

Plaintiff  moved  for  a  new  trial,  on  the  following,  among 
other  grounds:  Because  the  court  erred  in  charging  the  jury, 
in  substance,  as  follows: 

Ist  **  If  you  believe,  from  the  evidence,  that  Hammond  was 
general  agent  for  the  management  of  the^./a.,  so  as  to  have 
the  right  of  levying  on  or  releasing  the  land,  or  that  he  acted 
under  instructions  from  plaintiff,  or  that  plaintiff  knew  and 
did  not  disapprove  of  Hammond's  action,  and  that  Hammond 
intentionally  induced  claimant  to  purchase  the  land,  and  pay 
ont  money  therefor,  believing  that  he  would  not  be  disturbed 
by  this  Ji. /a.,  plaintiff  will  be  estopped  from  now  enforcing  it." 

2d.  "  If  you  believe,  from  the  evidence,  that  claimant  was  a 
bona  fide  purchaser  (t.  e.  without  collusion,  but  in  good  faith 
and  for  a  valuable  consideration)  and  that  he  remained  in 
possession  four  years  without  disturbance,  he  was  freed  from 
the  harden  of  the  lien.  A  lawful  levy,  with  written  notice 
to  tenant  in  possession,  and  advertisement  of  the  land,  bona 
fide,  for  the  purpose  of  enforcing  the  lien  and  bringing  the 
land  to  sale,  is  such  disturbance.  A  mere  levy,  without  writ- 
ten notice,  is  not.  If  the  levy  was  not  bona  fide  for  the  pur- 
pose of  sale,  but  through  forgetfulness  of  counsel,  and  he  dis- 
missed it  upon  being  reminded  of  his  promise,  this  does  not 
amount  to  such  disturbance  of  title  as  would  prevent  the  lien 
being  lost'' 

The  motion  was  overruled  and  plaintiff  excepted. 
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« 

D.  F.  &.  W.  B.  Hammond  ;  E.  N.  Brotlbs,  for  plain- 
tiff iD  error. 

B.  F.  Abbott  ;  John  D.  Cunningham^  for  defendant. 

Jackson,  Judge. 

1.  The  main  question  in  this  case  is  whether  a  pnrchafler 
for  value,  with  custual  noiioe  or  knowledge  of  a  judgmenif  is  a 
bona  fide  purchaser,  and  within  the  protection  of  the  four 
years'  possession  secured  by  the  Code,  section  3583?  Upon 
that  question  I  am  requested  to  deliver  the  opinibn  of  the 
majority  of  the  court  at  the  same  time  that  I  give  my  own 
reasons  for  dissenting  from  that  opinion  and  the  judgment 
which  necessarily  follows  it.  The  majority  of  the  court  con- 
strue all  the  statutes  in  relation  to  this  subject  together,  tod 
base  their  opinion  mainly  upon  the  idea  that  the  words  bona 
fide  in  the  act  of*  1855-'6,  and  in  the  Code,  were  intended  by 
the  law-makers  to  mean  the  same  thing  as  the  words  "v2^ 
oiU  actual  notice  of  siuJi  judgment/'  which  are  the  words  used 
in  the  acts  of  1822  and  1852:  Cobb's  Digest,  437;  Acts  of 
1851-'2,  238;  Acts  of  1855-'6,  236;  Code,  section  3683. 
The  words,  ''for  a  valuable  consideration,"  appear  in  all  the 
acts;  the  words  '*6ona  fide''  are  not  in  the  act  of  1822  fr 
1852.  The  act  of  1852  amended  the  act  of  1822  only  in  re- 
spect to  time,  protecting  four  years'  possession  in  the  ame 
way  and  to  the  same  extent  that  seven  years'  possession  wis 
protected  by  the  act  of  1822.  The  act  of  1856  leaves  oot 
the  words  "without  actual  notice  of  the  judgment,''  and  in- 
serts "6ona  fide/'  and  the  Code  follows  the  act  of  1856. 
Now,  my  brethren  think  that  the  fact  that  the  words  ''wttk- 
out  actual  notice"  are  left  out  of  the  act  of  1866,  and  ih 
words  **  bona  fide"  put  in,  the  latter  words  are  put  in  io  lifli 
of  the  former,  and  are  intended  to  convey  the  same  idea,ii» 
they  say  certain  provisions  of  the  Code  and  deci8ioDa.of  tUi 
court  can  be  cited  to  the  effect  that  the  terms  "ftona  jMs"  tf* 
"without  actual  notice"  are  equivalent,  and  mean  ButMltt-. 

f 
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tially  the  same  thing.  They^  therefore^  hold  that  no  man  can 
be  a  bona  fide  purchaser,  so  as  to  bring  himself  within  the 
protection  of  the  Code,  in  section  3583,  who  has  actual  notice 
of  the  judgment,  and  reverse  the  ruling  of  the  majority  of 
this  court  in  Sanders  vs.  McAffee,  42  Georgiu  Reports^  250. 

2.  In  respect  to  the  letter  of  the  attorney  at  law,  Mr. 
Hammond,  we  all  think  it  was  not  intended  to  be  a  release  of 
this  property  from  the  lien  of  the  judgment,  and  if  it  had 
been  so  intended  and  its  words  had  so  imported,  the  majority 
of  the  court  are  clear  that  the  attorney  at  law  to  collect  this 
claim,  had  no  right  to  release  any  property  from  the  lieu  of 
the  judgment  without  the  consent  of  his  client,  and  that  the 
peculiar  facts  of  this  case  do  not  clothe  the  attorney  with  any 
but  ordinary  powers.  In  the  judgment  of  a  majority  of  this 
court,  therefore,  Mr.  Dobbins  is  protected  neither  by  his  four 
years*  possession  nor  by  the  paper  or  letter  written  to  him  by 
Mr.  Hammond,  the  plaintiff's  attorney.  I  differ  from  my 
brethren  decidedly  on  the  first  point,  and  I  think  that  the 
transaction  between  Mr.  Dobbins  and  Mr.  Hammond,  and  the 
the  facts  of  the  case,  generally,  throw  great  light  upon  the 
'^  bona  fides'*  of  the  purchaser,  and  make  the  case  as  clear  as  a 
sno-beam 

In  the  first  place,  "6ona  fide**  in  latin  means  ^' good  faith/* 
nothing  more,  nothing  less.  The  words  when  anglicised,  use<l 
in  English,  common  every  day  parlance,  mean  precisely  the 
same  thing.  Hence  the  dictionary  says  the  word  anglicised 
means  "in  good  faith,  without  fraud  or  deception:"  Web- 
ster's Unabridged  Dictionary,  135.  This,  then,  is  the  ordi- 
nary signification  of  these  words,  and  the  Code  declares  that 
io  construing  this  statute  I  shall  apply  this  ordinary  signifi- 
cation to  these  words,  unless  they  are  wonls  of  art  or  connected 
with  a  particular  trade  or  subject  matter:  Code,  section  4. 
They  are  not  words  of  art,  they  are  coimected  with  no  trade, 
the  subject  matter  is  the  lien  of  judgments  in  respect  to  the 
purchase  of  land  and  its  possession.  The  subject  matter  be- 
ing such  purchase,  and  the  words  applied  to  the  purchaser,  I 
feel  bound  to  apply  to  them  their  ordinary  signification  as 
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used  Id  connection  with  this  subject  matter.  Turning,  theo, 
to  Bouvier's  Law  Dictionary,  volume  I.,  211, 1  find  the  same 
definition,  to-wit:  ''good  faith,  honesty,  as  distinguished  from 
bad  faith."  ''A  purchaser  bona  fide,"  says  the  same  authority, 
''is  one  who  actually  purchases  in  good  &ith^"  quoting Eeot, 
and  numerous  authorities. 

These  words  do  not  mean  notice  or  want  of  notice.  It  is 
true  tiiat  want  of  all  knowledge  of  the  existence  of  the  judg- 
ment would  preclude  all  idea  of  bad  faith  in  the  purchaser 
to  the  plaintifi*  in  judgment,  of  all  collusion  of  any  sort  with 
the  defendant;  but  it  does  not  follow  that  knowledge  of  the 
existence  of  the  judgment  is  proof  conclusive  of  bad  fiuth 
towards  the  plaintifi*  or  of  collusion  with  defendant,  or  of 
deception  of  any  sort.  It  may  be  a  circumstance  which,  when 
connected  with  other  circumstances,  such  as  getting  the  land 
at  a  less  price  or  letting  defendant  cultivate  a  part  of  it, 
n\ight  show  bad  faith,  but  standing  by  itself  it  cannot  meu 
bad  faith  and  be  conclusive  evidence,  which  nothing  can  rebate 
of  such  bad  faith.  The  facts  of  the  case' at  bar  are  concla- 
sive  to  my  mind  of  the  force  of  this  reasoning,  If  ever  tliere 
was  a  bona  fide,  honest  purchaser  for  value  upon  earth,  Dob- 
bins is  one.  He  bought  the  property  through  a  rcaF  estate 
agent,  Adair;  paid  full  value  for  it;  paid  off  certain  judg- 
ments upon  it;  and  hearing  that  these  judgments  were  out- 
standing, went  to  Adair  and  told  him  he  could  pay  no  more 
money  to  go  to  defendant,  Morrison,  until  these  were  satisfied, 
or  he  got  a  good  title  clear  of  these  incumbrances.  Adair  went 
to  Hammond,  who  held  the  judgments  as  collateral  security 
on  a  debt  Philips  owed  Holliday,  and  on  another  debt  Holli- 
day  owed  Reynolds.  So  there  were  three  persons  interested 
in  the  judgments — ^Reynolds,  Holliday  and  Phillips.  Ham- 
mond held  them  as  attorney  for  all  tliree;  said  he  controlled 
them  exclusively,  and  wrote  the  letter  embodied  in  the  evi- 
dence to  Dobbins,  at  Adair's  request,  and  on  the  faith  of  tW 
letter  Dobbins  paid  over  the  balance  of  the  money  to  Adaifp 
which  otherwise  would  have  been  used  by  him  to  pay  thcie 
judgments  off.     The  letter  informs  him  that  there  is  ampb 
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property  bound  as  purchase  mouey  for  the  judgments  and 
besides  all  the  estate  of  Morrisonj  as  trustee,  is  so  bound,  and 
the  only  reason  the  writer  would  not  release  the  land  Dobbins 
bought,  is  that,  in  law,  it  would  release  all  the  other  property. 
Of  course  Mr.  Hammond  meant  that  he  would  have  given  a 
valid  release,  and  got  the  necessary  signatures  to  it,  if  his  own 
would  not  have  done,  thereby  indicating  his  exclusive  control 
of  the  Ji.fa8.  more  fully  to  Dobbins'  mind. 

Are  not  these  fact^  conclusive  of  good  faith  in  Dobbins? 
What  deception  did  he  use  toward  anybody  ?  What  bad  faith  ? 
If  no  bad  faith,  then  his  faith  was  good,  and  his  work3  show  it  to 
be  good.  Every  act  of  his  is  the  fruit  of  good  faith.  There  was 
no  deception,  no  fraud,  no  collusion,  no  trickery  in  what  he  did. 
Hedid  not  make  one  cent  by  it,  but  was  induced  by  the  attorney 
of  the  three  interested  parties  to  pay  the  money,  the  full  value 
of  the  land,  to  Adair,  when  he  would  have  paid  it  to  these 
judgments.  That  attorney  was  the  only  human  being  to  whom 
be  oould  have  gone  for  information  and  direction.  He  could 
not  have  paid  the  judgment  to  Phillips  for  Holliday  was  in- 
ested,  nor  to  Holliday  for  Reynolds  was  interested.  Nor 
to  Reynolds  for  the  other  two  were  interested.  The  attor- 
ney, Hammond,  was  the  only  person  with  whom  he  could 
deal  in  respect  to  these  judgments  because  he  was  attorney  for 
all  parties  in  interest,  and  he  alone  represented  all  and  could 
guard  the  interests  of  all. 

It  is  true  Hammond  did  not  release  the  land,  but  he  in- 
duced Dobbins  to  part  with  his  money  upon  representations 
which  he  made.  At  all  events  he  communicated  to  Dobbins 
facts  and  made  representations  upon  which  Dobbins  acted, 
and  which  show  conclusively  the  good  faith  of  Dobbins  to- 
ward the  plaintiflrin^./a.  and  the  absence  of  all  collusion  with 
the  defendant.  These  facts  rebut  an^  presumption  which 
oould  arise  from  knowledge  of  the  fi.  fa,,  and  show  Dobbins 
to  have  been  an  innocent  purchaser  for  value,  acting  bona  fide, 
and  holding  his  honest  purchase  for  four  years.  It  cannot 
afiect  the  question  that  Hammond's  representations  be  thought 
truthful  at  the  time.  -  If  they  turned  out  to  be  false  and  fruit- 
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less,  and  a  third  party  was  daiuDified  who  acted  od  tlieniythe  ' 
effect  is  the  same ;  and  whosp  is  the  fiinlt  that  they  tumeti  oat 
to  be  false  and  fruitless?  Hammond  swears  that  it  Mras  owing 
to  the  depreciation  of  the  property  consequent  upon  time,  that 
he  failed  to  make  the  money  out  of  the  other  property,  and 
that  Phillips,  the  plaintif  now  pressing  thisfi,fa.y  would  not 
let  him  press  the  collection  of  the  judgment  from  Morrison, 
because  he  had  a  law  suit  against  Solomon,  secarity  for  Mor- 
rison, of  much  more  importance  and  value,  and  Morrison's 
testimony  was  important  against  Solomon  in  that  case,  and  he 
must  keep  friends  with  him  until  that  case  was  tried.    So  that 
the  depreciation  of  the  other  property  of  defendant  made  it 
necessary  for  Hammond  to  press  this  judgment  on  this  land, 
that  depreciation  was  caused  by  time,  and  that  time  was  needed 
by  the  plaintiff  mfi.fa.  until  defendant  in  fi.fa.  had  testified 
for  him  in  another  case.     It  does  seem  to  me  if  there  was  aoj 
deception,  collusion,  or  fraud,  it  lay  somewhere  betn^een  the 
plaintiff  and  defendant  in  fi.  fa.,  and  the  claimant,  Dobbins, 
was  perfectly  innocent  of  it  all.     Yet  the  single  &ct  that  be 
knew  the  existence  of  this  judgment  is  made  to  outweigh  all 
these  circumstances  which,  to  my  mind,  cover  his  case  with 
equities  thicker  than  shingles  or  slate  cover  any  house  in  At- 
lanta. 

I  think,  therefore,  that  this  case  illustrates  the  propriety  of 
the  decision  of  the  majority  of  this  court  in  Sanders  vs.  McAffee^ 
42  Georgia  Reports,  250,  and  I  submit  the  foregoing  addi- 
tional reasons  to  those  given  by  Judges  Lochrane  and 
McCay  in  that  case.  So  far  from  agreeing  that  leaving  cer- 
tain words  out  of  a  preceding  statute  and  inserting  other  and 
different  words  in  a  subsequent  one  on  the  same  subject  mat- 
ter, show  that  the  l^islature  meant  that  the  new  wonls  should 
convey  the  same  idea<with  the  old  words,  though  differentia 
ordinary  parlance  and  legal  signification,  I  think  that  tsd 
shows  just  the  opposite;  that  they  intended  to  change  the 
meaning  because  they  changed  the  words.  If  they  had  meaat 
the  same  thing  they  would  have  used  the  same  words.  Tta 
fact  that  such  a  lawyer  as  Judge  Cone  was  the  auUior  of 
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the  change  made  by  tlie  act  of  1856,  strengthens  tny  convic- 
tion that  the  meaning  was  intentionally  changed.  In  res- 
pect to  the  levy  made  within  the  four  years'  possession,  and 
immediately  dismissed,  I  have  to  say,  that  in  my  judgment 
it  does  not  amount  to  a  disturbance  so  as  to  affect  the  peace- 
fal  possession  of  four  years.  It  must  be  pressed,  and  if  not 
prevented  by  legal  impediments,  such  as  claims  or  ill^alities, 
kept  moving  at  least,  if  not  pushed  to  an  eviction.  Besides, 
tlie  claimant  bad  no  legal  notice  of  the  levy.  In  view  of  all 
the  reasons  I  can  bring  to  bear  upon  the  subject,  I  feel  con- 
strained to  adhere  to  the  ruling  of  the  majority  of  tlEiis  court  in 
the  case  cited  from  42(2  Georgia  Reports^  and  to  dissent  from 
the  majority  in  the  case  at  bar.  I  tliink  that  to  permit  this 
JLfa.  to  sell  Dobbins'  land,  purchased  under  these  circum- 
stances, and  held  for  four  years  in  peaceable  possession,  is  not 
only  to  violate  the  plain  letter  of  section  3583  of  our  Code, 
but  to  disregard  and  nullify  the  spirit  and  equity  of  that 
statute,  and  to  permit  covin  and  deception  to  overthrow  plain 
dealing,  honesty  and  good  faith. 


WiLiiiAM  T.  Toole,  plaintiff  in  error,  vs.  John  B.  Perry, 

defendant  in  error. 

(BLBCxXiXT,  Judge,  was  providentially  prevented  from  presiding  in  this  case.) 

I.  That  an  equitable  plea  to  a  common  law  suit,  was,  on  motion,  stricken 
after. the  defendant  had  closed  his  testimony  without  having  supported  it 
by  evidence,  is  not  such  an  error  as  authorizes  a  new  trial.  Whether  the 
plea  set  forth  a  complete  defense  or  not,  its  dismissal,  at  that  time,  did  not 
affect  the  defendant's  case. 

3.  'This  court  not  committed,  even  by  implication,  to  the  position  that  a  com- 
mon law  court  has  jurisdiction  to  decree,  by  the  verdict  of  a  jury,  an  in- 
jun^ion. 

N6w  trial.    Pleadings.    Injunction.    Before  Judge  Clark. 
Somter  Superior  Court.    October  Adjourned  Term,  1876. 

Beported  in  the  decision. 
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W.  A.  Hawkins;  N.  A.  Smith,  for  plaintiff  in  error. 
GuERRY  &  Son,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  sued  the  defendant  on  a  promissory  note  for 
$1,938  54,  payable  to  John  Williams  or  bearer,  dated  7th 
June,  1871,  and  due  Ist  of  July  next  thereafter.  The  de- 
fendant filed  an  equitable  plea  to  the  plaintiff's  action,  in 
which  he  alleged,  in  substance,  that  in  the  year  1869  he  pur- 
chased a  plantation  in  Calhoun  county,  of  said  Williams  for 
the  price  of  $15,180  00,  and  gave  to  him  therefor  his  two 
notes,  each  for  the  sum  of  $7,590  00,  one  due  1st  Janaaiji 
1870,  the  other  due  1st  of  January,  1871 ;  defendant  paid  on 
the  note  first  due  the  sum  of  $5,000  00,  leaving  due  thereon 
^2,590  00;  that  before  the  payment  of  the' balance  of  the 
money  due  for  said  land,  Hoyle,  assignee  of  one  Baldwin,  had 
filed  his  bill  in  the  fifth  circuit  court  of  the  United  States 
against  said  Baldwin  and  Williams,  alleging  that  said  lands 
had  been  purchased  by  said  Williams  of  said  Baldwin  to  de- 
fraud the  creditors  of  Baldwin,  and  praying  that  the  same 
might  be  decreed  to  be  assets  in  the  hands  of  said  assignee  to 
pay  the  creditors  of  Baldwin ;  that  at  the  time  the  $5,000  00 
was  paid,  Williams  agreed  with  defendant  that  he  would  not 
demand  any  further  payment  of  the  amount  due  from  de* 
fendant  for  the  land  until  the  termination  of  the  litigation  in 
said  United  States  circuit  court,  and  that  the  said  $5,000  00 
was  paid  i^pon  this  agreement,  and  in  consequence  thereof 
that  some  time  after  said  payment  was  made  said  Williams 
turned  over  to  the  plaintiff.  Perry,  the  note  on  which  said 
payment  was  made,  as  collateral  security  to  secure  a  debt 
which  Williams  owed  him  ;  that  afterwards,  at  the  special  in- 
stance and  request  of  Perry  and  Williams,  defendant  agreed 
to  and  did  divide  the  amount  due  on  said  note  into  twosunis^ 
and  on  the  7th  June,  1871,  gave  to  Williams  his  two  nottt^ 
one  for  $1,938  54,  due  July  1st,  1871,  not  as  a  renewal  of 
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the  other  note,  but  for  the  aooommodation  of  said  Perry  and 
Williams;  that  Perry  knew  all  the  conditions  and  agree- 
ments respecting  the  payment  of  the  $5,000  00,  and  that  no 
payment  was  to  be  demanded  of  defendant  upon  the  balance 
due  upon  the  $7,590  00  note,  and  that  the  note  for  $1,938  54 
was  given  by  defendant  and  received  by  said  Williams  upon 
the  same  terms,  and  subject  to  the  same  agreements  and  con- 
ditions which  attached  to  the  balance  due  on  the  $7,590  00 
note;  that  Williams  is  insolvent,  and  has  no  estate  with 
which  to  answer  defendant  if  he  should  be  compelled  to  pay 
said  note  now  sued  on  by  the  plaintiff;  wherefore,  the  defend- 
ant prayed  the  court  to  enjoin  the  plaintiff  from  the  further 
prosecution  of  said  suit,  and  that  he  may  have  such  relief  in 
the  premises  as  may  be  considered  meet  and  proper.  On  the 
trial  of  the  case,  the  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  the  full  amount  of  the  note  sued  on. 

It  api)ears  from  the  record  and  bill  of  exceptions  that  after 
the  defendant  had  closed  his  evidence,  (which  is  set  forth  in 
the  record)  the  court,  on  motion  of  plaintiff,  ordered  the  de- 
fendant's equitable  plea  to  be  stricken,  on  the  ground  that  the 
defendant  had  closed  without  evidence  to  sustain  it,  the  defend- 
ant making  no  objection  as  to  the  time  when  the  motion  to 
dismiss  was  made.  To  this  order  of  the  court  dismissing  the 
plea  the  defendant  excepted. 

1.  Assuming  that  the  court  erred  in  dismissing  the  defend, 
ant's  plea,  under  the  facts  and  circumstances  of  the  case  as  set 
forth  in  the  record  and  bill  of  exceptions,  how  is  the  defend- 
ant hurt  by  that  error  ?  The  bill  of  exceptions  states  that  the 
defendant's  equitable  plea  was  dismissed  on  the  grounds  stated 
in  the  order.  The  grounds  stated  in  the  order  are  that  the 
equitable  plea  was  insufficient,  and  that  the  defendant  had 
closed  his  case  without  evidence  to  sustain  it.  The  defendant 
had  the  benefit  of  hj^  plea  to  introduce  all  the  evidence  he 
could  to  sustain  it,  and  that  evidence,  as  disclosed  in  the  re- 
oordy  did  not  sustain  it^  and  whilst  that  may  not  have  been  a 
good  legal  reason  for  dismissing  the  defendant's  plea  after 
allowing  him  to  introduce  all  the  evidence  be  could  under  it 
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nevertheless,  it  is  a  good  reason  why  the  plaintiff's  verdict 
should  not  be  set  aside.  The  defendant  had  the  full  benefit 
of  his  equitable  plea  on  the  trial  of  the  case^and  was  allowed 
to  introduce  all  the  evidence  he  could  under  it,  before  it  was 
strickeu.  The  trouble  with  the  defendant  at  the  trial  was  that 
he  did  not  have  the  evidence  to  sustain  his  equitable  plea  so 
as  to  prevent  the  plaintiff  from  obtaining  a  verdict  -  upon  bis 
evidence.  Inasmuch  as  the  defendant  was  not  hurt  by  the : 
striking  of  his  plea  after  he  had  introduced  all  the  evidence 
he  could  under  it,  and  that  evidence,  as  disclosed  in  the  record, 
not  being  sufficient  to  defeat  the  plaintiff's  recovery,  on  his 
evidence,  the  verdict  should  not  be  set  aside  for  the  alleged 
error  in  striking  the  defendant's  plea  after  he  had  introduced 
all  the  evidence  he  could  under  it,  but  which'  failed  to  sustain 
it.  There  is  no  pretense  or  complaint  that  the  verdict  is  con- 
trary to  the  evidence  or  without  evidence  to  support  it.  The 
only  complaint  is  that  the  court  erred  in  striking  the  defend- 
ant's equitable  plea  under  the  facts  and  circumstances  as  set 
forth  in  the  record. 

2.  We  are  not  to  be  considered  as  holding  in  this  case,  even 
by  implication,  that  a  common  law  court  in  this  state  bu 
jurisdiction  to  decree,  by  the  verdict  of  a  jury,  a  temporary 
injunction  as  prayed  for  in  the  defendant's  equitable  plea. 
As  the  defendant  in  error  did  not  claim  damages  for  delay  io 
bringing  the  case  up  to  this  court,  we  do  not  award  any. 

Let  the  judgment  of  the  court  below  be  affirmed. 


John  Minor,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

1.  When  there  was  no  evidence  that  the  prisoner  instructed  another  wben 
,  and  how  to  steal,  it  was  error  to  charge  that  so  doing,  with  other  eoumtf* 

ated  acts,  would  render  him  a  principal  in  the  larceny. 

2.  Open  and  public  use  of  stolen  property,  and  a  truthful  answer  ts  to  ho* 
some  of  it  was  disposed  of,  while  prima  facie  evidence  of  innocence,  rwy 
be  intended  to  disguise  guilt,  and  it  is  not  error  to  submit  the  true  coost^I^ 
tion  of  such  conduct  to  the  jury,  in  the  light  of  all  the  evidence. 
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3.  When,  without  any  reason  apparent  from  the  record,  the  corpus  delicti  is 
less  fully  established  than  might  be  expected,  this  court  will  the  more 
readily  grant  a  new  trial  for  error  in  the  charge  of  the  court. 

Criminal  law.  Charge  of  Court.  New  trial.  Before  Judge 
Wright.     Dougherty  Superior  Court.     April  Term,  1876. 

John  Minor  was  indicted  for  the  crime  of  simple  larceny, 
the  particular  act  being  the  stealing  of  a  cow,  the  {)roperty  of 
one  Louisa  George, 

On  the  trial,  the  evidence  made,  in  brief,  the  following  case : 

Prisoner  owned  a  butcher  pen,  having  as  his  partner  one* 
.  Israel  Telfair.  The  cow  was  seen  standing  in  their  lot.  Is- 
rael sent  word  to  prisoner,  who  was  not  at  the  pen,  that  '^he 
had  got  the  cow,"  and  for  him  to  come  out  there,  which  he 
did.  7he  cow  was  carried  into  the  slaughter  house  and 
butchered  by  prisoner  and  others.  It  was  then  placed  in  a 
wagon,  taken  to  the  store  of  one  deGraffenried,  and  sold  to 
him.  A  demand  was  made  by  one  of  the  party  (Wesley 
Wright)  for  pay;  said  deGrafTenreid  replied  that  he  had  made 
no  contract  with  him;  Wesley  brought  back  prisoner,  who 
bad  gone  across  the  street,  and^the  latter  said,  ''  pay  this  man 
for  beef,  $7  60,"  which  was  accordingly  done.  Beeves  fre- 
qaently  sold  for  no  more  than  that  amount. 

The  evidence  was  conflicting  as  to  who  drove  the  cow  into 
the  butcher  lot  or  pen ;  but  none  of  the  witnesses  swore  pris- 
oner did  so. 

One  witness  (deGraifenreid)  testified  that  on  the  morning 
of  the  day  the  cow  was  brought  to  his  store,  prisoner  told 
witness  that  he  had  engaged  a  beef. 

Another  witness  (Stephen  George)  testified  that  one  of  the 
horns  was  brought  to  his  house  by  Louisa  George,  and  was 
recognized  by  its  peculiar  shape  and  being  sawed  off;  that  he 
met  prisoner  on  the  street,  and  asked  him  what  he  (prisoner) 
bad  done  with  the  hide  of  the  cow  he  had  killed,  and  pris; 
oner  stated  he  had  sold  it  to  a  Mr.  Meyer;  Hiat  witness  went 
to  Meyer's  store,  and  there  found  the  hide,  which  was  identi- 
*  fied  as  that  of  the  stolen  animal. 
.    The  jury  found  a  verdict  of  guilty. 
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Defendant  moved  for  a  new  trial  on  the  following  groapds: 
Ist.  Because  the  verdict  was  against  the  law  and  the  evi- 
dence,  and  without  evidence  to  support  it. 

2d.  Because  the  court,  after  giving  in  charge  the  definition 
of  principals  in  crimes  as  defined  in  the  Code,  erred  in  charg- 
ing as  follows:  '^  If  you  believe  from  the  evidence  in  the  case, 
that  prisoner  was  one  of  the  original  parties  in  scheming  and 
planning  the  offense  named  in  the  indictment,  under  the  law  I 
have  just  read  you,  by  furnishing  the  brain-work,  and  participa- 
ting in  the  affair  by  physical  action  after  the  cow  was  driven  up, 
(if  the  evidence  shows  she  had  been  driven  up,)  then  he  would 
be  a  principal  in  the  first  degree,  and  not  a  principal  in  the 
second  degree,  or  accessory  before  or  after  the  fact.     For  in- 
stance, if  he  planned  or  instructed  another  when  and  how  to 
steal  the  cow  and  bring  it  to  him,  and  then  when  the  cow 
was  thus  taken  and  brought  to  him,  he  and  those  bringing 
her,  killed  and  appropriated  her  to  their  own  use,  and  did 
such  acts  as  convince  you  that  he  was  one  of  the  origioil 
schemers,  planners  and  participators  in  the  theft:,  though  he 
may  not  have  been  actually  present  when  the  cow  was  driven 
up,"  etc. 

3d.  Because  the  court,  aft;er  charging  that  prisoner's  want 
of  concealment  and  open  dealing  and  truthful  statements 
could  be  taken  into  consideration  by  the  jury,  erred  in  charg- 
ing as  follows:  ^'But  if  you  believe,  taking  this  with  all  the 
evidence  in  the  case,  that  he  did  so  to  cover  his  guilt  and 
make  the  public  believe  he  had  purchased  the  cow  fix>ni  an- 
other, you  can  give  it  weight  for  or  against  him;  but  the 
most  natural  or  probable  construction  to  place  upon  such  acts 
is  that  they  are  evidence  of  innocence.'' 

The  motion  was  overruled,  and  defendant  excepted. 

D.  H.  Pope,  for  plaintiff  in  error. 

B.  B.  BowEB,  solicitor  general,  for  the  state. 
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Bleckley,  Judge. 

1.  It  seems,  from  authority,  that  to  complete  a  larceny  by 
A,  thtTe  may  be,  by  a  sort  of  criminal  accretion,  another  com- 
plete larceny  by  B :  25  Georgia  Reports,  515;  also,  that  a 
man  may  commit  a  crime  as  principal  without  being  present : 
30  Ibid.,  757.  Compare  26  Ibid.,  493 ;  Code,  sections  4305 
to  4308;  17  Georgia  Reports,  346;  Roscoe's  Cr.  Ev.,  871, 
872,  873.  There  is  matter  for  much  thought  in  these  things, 
and  mystery  enough  to  bewilder  one  for  some  days.  The 
Code  rifcms  plain ;  but  the  same  law  existed  when  the  25^ 
Georgia  and  30<A  Georgia  Reports  were  made.  For  my  own 
part,  judicial  candor  obliges  me  to  say  that  I  do  not  know 
whether  the  main  staple  of  Judge  Wright's  charge  in  the 
present  case,  about  scheming,  planning  and  furnishing  brain- 
work,  is  good  law  or  not.  I  am  not  sufficiently  master  of 
the  subject  to  overrule  him,  and  yet  I  secretly  wish  he  would 
DOt  charge  the  like  again.  It  is  some  little  relief  to  my  per- 
plexity to  find  that  the  charge  is  unguarded  in  that  part  of  it 
which  refers  to  the  prisoner  as  possibly  instructing  another 
when  and  how  to  steal.  There  is  certainly  no  evidence  to 
warrant  that  part  of  the  charge;  and  on  that  account,  all  the 
menibt  rs  of  the  court  concur  in  pronouncing  it  erroneous. 

2.  There  was  no  error  in  calling  the  jury's  attention  to  a 
possible  guilty  motive  for  the  open  dealing  and  truthful  an- 
swer of  the  prisoner.  Men  hide  under  light  as  well  as  under 
darkne^.  Vice  assumes  the  frank  demeanor  of  virtue.  To 
do  right,  or  seem  to  do  right,  after  doing  wrong,  is  often  the 
best  means  of  shunning  detection.  Still,  the  natural  and 
probable  indications  frdm  open  conduct  and  truthful  speech 
t>*e  favorable  to  innocence;  and  so,  in  elTect,  the  judge  stated 
o  the  jury. 

3.  That  we  direct  a  new  trial  without  discovering  a  more 

"■i^^e  error  in  the  charge  of  the  court  than  the  one  which  I 

^  v-e  |x>inted  olit,  may  seem  toargue  that  we  are  not  altogether 

^tiifified  with  the  verdict,  on  the  score  of  evidence.     And  it 

true,  we  are  not.     There  is  not  that  full  pioot  o^\\\%  (iorripMA- 
Vol.  lvt.  41, 
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delicti  which  the  circumstances  would  lead  a  thoughtful  mind 
to  expect.     It  is  a  fact,  and  an  unexplaine<l  fact,  that  the 
owner  of  the  cow  was  not  called  to  testify.     For  aught  that 
appears,  she  may  have  sold  the  animal,  or  given  her  cooseot 
to  having  her  butchered.     Who  the  witness  was  bearing  the 
owner's  family  name,  or  whether  related  to  the  owner  or  not, 
is  not  shown.     What  concern  this  witness  had  with  the  cow 
does  not  ap{)ear.     The  cow  may  have  been  lost,  as  to  him, 
but  not  as  to  the  owner.     Why  was  not  the  owner  examined 
or  the  omission  accounted  for?     Or,  if  neither,  why  was  not 
some  custdly  or  care  of  the  cow  brought  home  to  this  or  soma 
other  witness?     Again,  the  witness  above  referred  to  testified 
that  the  owner  brought  the  horn  or  horns  of  the  cow  to  bis 
house.     Here  we  have  the  owner  in  possession  of  one  orboib 
of  the  horns.     Where  and  from  whom  did  she  get  them? 
There  is  no  hint  that  she  treated  the  cow  as  stolen,  or  wasoot 
satisfied  with  the  way  the  animal  was  disposed  of,  or  with  the 
way  she  herself  got  the  horns.     Possibly  a  few  truthful  words 
from  her  lips  would  clear  up  this  whole  matter. 

We  think  there  should  be  a  new  trial;  and,  in  view  of  the 
evidence  in  the  record,  an  indictment  with  more  than  one 
count  in  it  would  be  much  safer  than  the  present  one,  which 
Jias  but  a  single  count. 

Judgment  reversed. 


James  Hunter,  sheriflF,  plaintiff  in  error,  vs.  Wiluam  R 

Phillips,  defendant  in  error. 

(Blbcklxy,  Judge,  having  been  of  counsel,  did  not  preside  in  this  cue.) 

1.  To  enable  the  plaintiff  to  recover  against  a  sheriff  for  neglecting  or  refitt- 
ing to  levy,  by  rule,  two  things  must  appear;  1st.  That  the  sheriff  «*■ 
contempt  of  the  court ;  2d.  That  by  that  contempt  the  plaintiff  was  iiij*<i 

2.  The  sheriff  is  bound  by  official  duty  to  execute  with  diligence  the  W 
process  of  the  court,  and  when  directed  by  plaintiff's  attorney  to  le»y »!*■ 
defendant's  land  for  June  sales,  and  at  the  instance  of  defendant,  to  cmli* 
the  latter  to  get  time  to  procure  an  injunction,  he  fails  to  make  the  leiyn' 
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June,  but  postpones  to  July  sales,  he  is  in  contempt  of  court  so  as  to  make 
him  subject  to  rule  by  plaintiff,  if  it  appear  that  plaintiff  has  been  injured 
by  the  post  ]  onement. 
3.  Where  the  injunction  was  procured  in  time  to  arrest  the  sale  of  the  land 
in  July,  the  presumption  that  the  plaintiff  has  been  injured  by  the  illegal 
conduct  of  the  sheriff  is  rebutted  by  the  presumption  that  the  court  of  chan- 
cery did  right  in  granting  the  injunction,  and  until  the  injunction  cause  be 
finally  tried  and  determined,  it  cannot  satisfactorily  appear  whether  the 
plaintiff  was  injured  or  not  by  the  failure  to  levy  for  one  month.  If  the 
injunction  be  made  perpetual,  he  will  not  have  been  injured ;  if  it  be  not 
made  perpetual,  he  will  have  been  injured  by  the  necessity  of  employing 
counsel  and  the  delay  in  getting  his  money,  and  perhaps  the  depreciation 
of  the  property.  The  rule  should  not  be  made  absolute  ntno,  therefore,  but 
following  the  decision  in  Hackett  vs.  Green,  32  Georgia  Reports,  J12,  it 
should  be  kept  open  until  the  final  disposition  of  the  injunction  case. 

Sheriff.  Levy  and  sale.  Rule.  luj unction.  Before  Judge 
Hopkins.  DeKalb  Superior  Court.  September  Adjourued 
Term,  1875. 

Beported  in  the  opinion. 

Candler  &  Thomson;  McKay  &  Trippb,  for  plaintiff 
in  error. 

L.  J.  Winn,  for  defendant. 

Jackson,  Judge. 

The  attorney  at  law  of  Phillips  directed  the  sheriff  to  levy 
on  the  lands  of  defendant  in  ji.  fa,  for  June  sales.  The 
sheriff  met  the  defendant,  John  B.  Gordon,  and  was  request- 
ed by  him  not  to  levy  until  time  for  July  sales,  so  that  he 
might  have  time  to  sue  out  an  injunction.  Accordingly  the 
sheriff  did  not  levy  for  June  but  for  July,  and  on  the  30th 
of  June  he  was  enjoined  from  selling,  and  the  injunction 
cause  is  still  pending.  At  the  next  term  of  the  superior 
ooart,  it  being  the  return  term  of  the  writ  of  fieri  fdoias,  the 
plaintiff  in  fi,fa,  ruled  the  sheriff  for  the  amount  of  the  ex- 
piation; the  sheriff  answered  the  foregoing  facts,  and  also 
tbat  several  sale  days  intervened  between  July  and  the  return 
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term  of  the  writ.     The  court  made  tlie  rule  absolute^  and  this 
is  the  error  complained  of. 

1.  In  the  earlier  decisions  of  this  court  it  seems  to  have 
been  held  that  if  tlie  sheriff  did  not  strictly  discharge  his  dutj 
when  the  process  of  the  court  was    in    his    hands,    he  was 
liable  to  be  ruled  by  the  plaintiff,  whether  the   plaintiff  was 
injured  or  not  by  the  illegal  conduct  of  the  sheriff.     Such  is 
the  effect  of  the  decision  in  WooXb  case,  7  Georgia  JReporU, 
448,  and  in  Seal  vs.  Price,  11  Ibid.,  297.     But  the  more  re- 
cent decisions  of  the  court  are  to  the  point  that  two  things  are 
necessary  to  enable  the  plaintiff  in  fi.  fa.  to  recover  from  the 
sheriff  by  rule:  First,  illegal  conduct  amounting  to  contempt 
of  the  court;  and,  second,  injury  to  the  plaintiff.     Without 
citing  other  cases,  it  is  enough  to  refer  to  Cowart  vs.  Dunbar, 
56//i  Georgia  Reports  417.     The  statute  clearly  sustains  that 
decision.    It  authorizes  the  rule  "whenever  it  ap{)ear8  that  such 
sheriff  has  injured  such  party"  by  neglecting  to  levy  od  hi 
property :  Code,  section  3949.     Unless  some  injury'  to  the 
parly  applying  for  the  rule  appear,  it  would  seem  clear  that 
such  party  had  no  standing  in  court.     The  court  could  pun- 
ish his  officer  if  he  pleased  by  fine  for  contempt,  but  what  bus- 
iness had  the  plaintiff  with  that  power  of  the  court  unless  he 
was  injured.     Sense  sustains  the  statute  and  the  statute  sos- 
taiuvS  the  latter  decisions  of  the  court. 

2.  3.  In  this  case  we  think  that  the  sheriff  clearly  neglect- 
ed or  rather  refused  to  do  his  duty.  When  <lirected  by  the  plain- 
tiff*s  counsel  to  levy  for  a  certain  sale  day,  it  was  his  duty  to  do  so. 
The  plaintiff  has  the  right  to  control  iheji.fa.;  if  the  sheriff 
were  directed  by  the  plaintiff's  counsel  not  to  levy,  it  would 
be  a  good  answer  to  a  rule  against  him,  though  the  plaiutifi 
lost  every  dollar  ottheji.fa.  by  the  sheriff's  not  levying.  It 
is  a  bad  rule  that  does  not  work  both  ways.  If,  when  direct- 
ed to  levy,  he  does  not,  and  thereby  the  plaintiff  loses 
anything,  the  sheriff  ought  to  pay  it.  We  think,  thoreforc, 
that  the  plaintiff  here  has  made  out  a  good  case  against  the  sher- 
iff, so  far  as  contempt  of  court  in  not  discharging  his  duty  in  re- 
spect to  its  process,  is  concerned ;  it  being  our  opinion  that 
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whenever  the  sheriflF  is  directed  by  plaintiflF's  counsel  to  levy, 
and  he  fails  to  do  it,  he  has  been  put  upon  diligence  by  in- 
structions; he  is  bound  to  ol)ey,  and  refusing  to  obey,  he  is  in 
contempt  of  court,  unless  he  shows  some  legal  reason  for  not 
carrying  out  the  instructions.  And  we  think,  too,  that  de- 
laying to  levy,  to  give  time  to  defendant  at  his  request  to  en- 
join him,  is  anything  but  a  legal  reason  for  not  obeying  the 
instructions  of  the  plaintiff. 

This  court  has  held,  and  we  fully  approve  its  ruling,  that 
any  tjemblance  of  collusion  with  defendants  by  sheriffs  will  not 
be  tolerated,  and  anything  of  the  sort  is  contempt  of  the  court 
with  whose  process  the  sheriff  thus  tampers.  If,  therefore, 
it  appeared  that  the  plaintiff  had  been  injured,  the  rule  ought  to 
have  iHjen  made  absolute.  Does  that  appear?  Whenever 
the  sheriff  is  in  contempt  by  failing  to  levy,  the  presumption 
is  that  the  plaintiff  has  been  injured;  but  that  presumption 
may  be  rebutted.  In  tin's  case  we  think  it  rebutted  by  the 
&ctthat  the  injunction  was  granted  by  the  superior  court  and 
is  still  pending  tlierein.  The  plaintiff  may  be  injured,  if  that 
injunction  case  is  decided  adversely  to  tlie  defendant  in  Jl.  fa., 
but  the  injunction  having  been  granted  by  the  court,  the  pre- 
sumption is  that  the  court  did  so  upon  good  cause  and  support- 
ed by  evidence,  or  the  bill  would  have  been  answered  an<l  the 
injunction  dissolved.  We  hold,  therefore,  that  the  presump- 
tion of  injury  to  the  plaintiff  is  rebutted  by  the  grant  of  the 
injunction,  and  that  it  does  not  yet  appear  that  the  plaintiff 
has  been  injured.  It  did  not  appear  when  the  rule  was  made 
absolute.  Until  it  did  appear  presumptively  or  otherwise, 
the  rule  should  not  have  been  absolute. 

Whether  the  plaintiff  has  been  injured  by  the  illegal  con- 
duct of  the  sheriff  must  turn  upon  the  event  of  the  trial  of 
that  injunction  case.  If  that  be  not  decided  in  favor  of  the 
plaintiff  here,  if  he  be  perpetually  enjoined  from  selling  the 
lands  of  defendant  in  fi.  fa.,  then  he  will  not  have  been  in- 
Jared  ;  but  if  he  has  been  enjoined  improperly,  then  he  has 
been  delayed  and  kept  out  of  his  money  by  the  bad  conduct 
of  the  sheriff;  he  has  been  forced  to  employ  counsel  to  defend 
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an  unjust  bill ;  the  defendant's  property  may  have  depreciated 
so  as  not  to  bring  the  debt,  and  he  may  have  been  tliereby  in- 
jured.    In  the  case  of -Hocfcett  v%.  Gfreen,  32  Oeorffia  Iteporiif 
612,  under  circumstances  and  facts  very  similar  to  this  case, 
where  a  claim  to  a  negro  had  been  interposed  after  the  sheriff 
had  incurred  liability  by  failing  to  sell  the  negro,  this  court 
directed  the  rule  against  the  sheriff  to  be  kept  open  until  it 
was  ascertained  whether  or  not,  and  how  much,  the  plaintiff 
was  injured  by  the  illegal  conduct  of  the  sheriff.     We  shall 
follow  the  lead  of  that  case,  and  reversing  the  judgment  mak- 
ing the  rule  absolute,  we  direct  that  the  court  below  hold  the 
rule  nisi  in  this  case  open  to  await  the  final  decision  of  the 
injunction  cause. 
Judgment  reversed. 


Ella.  S.  Hines,  administratrix,  plaintiff  in  error,  vs.  Eph- 
RiAM  H.  Poole,  defendant  in  error. 

(Blbcklby,  Judge,  was  providentially  prevented  firom  presiding  in  this  case.) 

1.  Where  a  person  is  employed  as  a  general  agent  to  transact  business  fwan 
administratrix,  and  afterwards  dies,  his  sayings,  in  connection  with  soch 
agency,  are  admissible  to  bind  the  estate. 

2.  Where  one  party  to  a  contract  is  dead,  the  other  is  a  competent  witness  to 
show  that  the  consideration  thereof  inured  to  the  benefit  of  the  estate  of  the 
deceased  after  his  death. 

Administrators  and  executors.  Principal  and  agent  Ev- 
idence. Witness.  Before  Judge  Wright.  Decatur  Supe- 
rior Court.     November  Adjourned  Term,  1875. 

The  following,  taken  in  connection  with  the  decision,  pre- 
sents the  facts  of  this  case : 

E.  R.  Peabody*  testified  that  C.  C.  King,  the  father  of M». 
Hines,  had  been  her  general  agent  for  the  management  of  ^be 
estate  of  her  intestate,  D.  P.  Hines;  that  he  stated  to  fitne* 
that  the  Hodgkiss'  Scott  &  Company  claim  had  been  arrange^ 


ATLANTA,  JULY  TERM,  1876.  639 


Hines  vs.  Poole. 


by  Mrs.  Hines  giving  her  note,  as  administratrix,  for  the 
amount;  that  said  King  was  now  dead;  that  the  considera- 
tion of  the  debt  was  merchandise,  most  of  which  was  sold 
after  the  death  of  intestate,  and  the  proceeds  turned  over  to 
his  administratrix  or  her  agent. 

T.  H.  Hodgkiss  testified  that  the  note  was  taken  in  settle- 
ment of  an  account  for  goods;  that  many  of  the  articles  were 
on  hand  at  the  time  of  intestate's  death,  and  were  in  the  pos- 
session of  his  administratrix;  that  the  consideration  of  the 
debt  inured  to  the  benefit  of  intestate's  estate;  that  witness 
was  senior  member  of  the  firm  of  Hodgkiss,  Scott  &  Company, 
the  payees  of  the  note;  that  he  has  no  pecuniary  interest  in 
this  suit,  the  note  having  been  transferred  to  Poole. 

Fleming  &  Kutherford;  Gurley  &  Eussell,  for 
plaintiff  in  error. 

Whiteley  &  Donaldson,  by  Z.  D.  Harrison,  for  de- 
fendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the  de- 
fendant, on  a  promissory  note  signed  by  the  defendant,  as  ad- 
ministratrix on  the  estate  of  D.  P.  Hines,  with  an  averment 
that  said  note  was  given  in  payment  of  an  account  due  by 
the  intestate  and  for  the  benefit  of  his  estate.  On  the  trial  of 
the  case,  the  jury,  under  the  charge  of  the  court,  found  a  ver- 
dict in  favor  of  the  plaintiff  for  the  sum  of  $666  46,  principal, 
with  interest.  The  defendant  made  a  motion  for  a  new  trial 
on  various  grounds,  which  was  overruled  by  the  court,  and 
the  <]efendant  excepted. 

Many  of  the  questions  made  by  the  plaintiff  in  error,  were 
settled  when  this  case  was  before  this  court  on  a  former  occa- 
sion :  See  52  Georgia  ReportSy  500. 

1.  There  was  no  error  in  admitting  the  evidence  of  Peabody 
as  to  the  sayings  of  King,  the  defendant's  general  agent  in 
the  management  of  her  intestate's  estate,  the  agent.  King,  be- 
ing dead. 
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2.  There  was  no  error  in  admitting  tlie  evidence  of  Hodg- 
KisSy  as  against  the  defendant,  because  her  intestate  was  dead; 
the  witness  was  only  offered  to  prove  that  the  account  for 
which  the  note  was  given  inured  to  the  benefit  of  the  estate,  and 
not  to  prove  any  contract  made  with  the  intestate.  In  view 
of  the  evidence  contained  in  the  record,  there  was  no  error  in 
tlie  charge  of  the  court  to  the  jury,  or  in  refusing  to  charge 
as  requested. 

Let  the  judgment  of  the  court  below,  overruling  the  mo- 
tion for  a  new  trial,  be  affirmed. 


B.  H.  Gaudy,  trustee,  plaintiff  in  error,  vs.  Floyd  L.  Bab- 
bitt et  (d,y  administrators,  defendants  in  error.     . 

1.  When  a  trustee,  as  such,  has  given  his  promissory  note  for  the  debt,  and 
the  note  is  declared  upon,  the  same  is  admissible  in  evidence. 

2.  But  the  note  itself  is  not  sufficient  to  warrant  a  recovery  against  the  inist 
estate.  The  plaintiff  must  go  further  and  establish  his  whole  declaration, 
proving  the  existence  of  a  trust  estate,  of  what  it  consists,  and  the  specific 
facts  which  render  it  liable  for  the  debt.  This  he  must  do  if  there  be  no 
plea  but  the  general  issue,  or  even  if  there  be  no  plea  at  all. 

Trusts.  Evidence.  Before  Judge  Wright.  Decatur 
Superior  Court.     November  Adjourned  Term,  1875. 

Babbitt  and  Touge,  as  administrators  of  S.  Davis  Tougc, 
deceased,  brought  complaint  against  Gaudy,  as  trustee  for 
Mary  Gaudy,  upon  the  following  note : 

*'  $^  oo.  "  Bainbridge,  May  8th,  1867. 

"  On  or  before  the  first  of  December  next  I  promise  to  pay  to  the  order  of 
S.  Davis  Touge  590  00,  for  value  received. 

his 

(Signed)  "  B.  H.  X  Gaudy,  trustee.'* 


mark. 


The  declaration  was,  in  substance,  as  follows :  Your  peti- 
tioners aver  that  said  note  was  given  by  the  said  Gaudy,  as 
trustee  for  Mary  Gaudy,  for  a  bill  of  cotton  yarns  for  the  use 
of  said  cestui  que  trust  and  family,  and  for  certain  cash  fsH 
by   the   payee  to  Belcher  &  Terrill,   for  goods  purchiaed 


ATLANTA,  JULY  TERM,  1876.  641 


Gaudy  vs.  Babbitt  r/  al. 


for  the  use  of  said  ceHixii  que  trust  and  family,  and  at  the 
special  request  of  sucli  trustee,  etc. ;  that  all  of  the  afore- 
said indebtedness  was  credited  for  tlie  s])ecia]  benefit  of  the 
aforesaid  cestui  que  trust  and  her  trust  estate,  consisting  of 
lots  of  land  (enumeniting  them)  whioh  were  controlled  by  the 
said  trustee,  and  operated  by  him  at  the  time,  in  the  produc- 
tion of  cotton,  corn,  and  other  agricultural  products,  for  the 
sole  use  and  benefit  of  the  said  cestui  que  trust  and  family. 

To  the  declaration  were  attached  a  copy  of  the  note,  and 
an  itemized  account  upon  which  it  was  alleged  to  have  been 
based. 

The  defendant  pleaded  the  general  issue  and  the  absence  of 
authority  in  him  to  sign  the  note. 

l^o  evidence  was  introduced  beyond  the  note  and  the  testi- 
timony  of  Tougc,  to  the  effect  that  the  note  was  given  for 
yarns  bought  by  defendant  for  his  wife,  from  the  intestate; 
that  the  note  was  in  the  handwriting  of  the  intestate;  that 
the  defendant  w^as  the  trustee  for  his  wife,  Mary  Gaudy. 

The  jury  found  for  the  plaintiffs  the  amount  sued  for,  to  be 
recovered  out  of  lots  of  land  (specifying  those  enumerated  in 
the  declaration).  The  defendant  moved  for  a  new  trial  upon 
the  following  grounds,  to-wit : 

Ist.   Because  the  verdict  was  contrary  to  law  and  evidence. 

2d.  Bec'ause  the  court  erred  in  charging  the  jury  that  if  the 
plaintiffs  had  alleged  in  their  declaration  the  consideration  of 
the  note  slied  on,  that  it  was  for  necessaries  for  the  trust  es- 
tate, that  a  trust  estate  existed,  of  which  defendant  was  the 
trustee,  and  of  what  it  consisted,  and  these  allegations  were 
not  denied  by  other  pleas  than  were  filed  in  this  case,  then 
they  need  not  be  supported  by  any  proof;  that  the  fact  that 
they  were  not  so  denied  amounted  to  an  admission  of  them. 

3d.  Because  the  court  erred  in  admitting  the  note  sued  on 
io  evidence  over  the  objection  of  defendant. 

The  motion  was  overruled  and  the  defendant  excepted. 

Brown  &.  Crawford,  for  plaintiff  in  error. 
No  appearance  for  defendants. 
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Bleckley,  Judge. 

1.  Tlie  general  rule  stated  in  1  Parsons  on  Contracts,  121, 
and  in  Story  on  Bills,  sections  74,  75,  that  a  trustee  cannot 
bind  the  trust  by  executing  a  note,  has  not  been  relaxed  io 
this  state  as  to  executors,  administrators  or  guardians:  39 
Georgia  Reports^   130;   McFarlin  V8,  Stinson,  56th  Ibid,, 
396.       But  in  25    Georgia  Reports^  140,  a  distinction  is 
taken,  as  to  the  ordinary  trustees,  which  ought  to  be  main- 
tained.    On  principle,  it  is  difficult  to  say  why  a  trustee  who 
can  contract  a  debt  at  all,  cannot  do  so  by  note.     Why  should 
there  be  a  capacity  to  niake  a  verbal  promise  and  not  a  writ- 
ten one?     It  is,  however,  not  necessary  to  search  for  prioci- 
ple  when  we  have  a  decided  case  which  is  both  authoritative 
and  satisfactory.    The  note  before  us  is  not  so  explicit  as  that 
recited  in  the  case  to  which  we  refer;  but  it  is  signed  by  Gaa- 
dy,  with  the  addition  of  trustee  to  his  name,  and  is  declared 
upon  as  made  in  his  representative  character;  and  there  is  do 
denial  of  its  execution,  though  the  authority  to  execute  it  as 
trustee  is  denied.    The  sworn  plea  which  presents  this  point 
is,  in  effect,  a  mere  demurrer.     We  think  the  note  was  ad- 
missible in  evidence,  and  so  rule. 

2.  But  it  fell  far  short  of  making  out  the  plaintifls'  case. 
And  the  parol  evidence  superatlded  was  only  to  the  effect  that 
Graudy  was  trustee  for  Mi's.  Gaudy,  and  that  the  note  was 
given  for  yarns  bought  by  him  for  her.  The  terms  of  the 
trust  were  not  shown,  so  as  to  disclose  to  the  court  and  jury 
what  were  its  scope  and  purpose ;  who,  if  any,  besides  Mr. 
Gaudy,  were  the  benficiaries,  or  what,  if  any,  restrictions 
were  imposed  on  the  trustee's  power.  Neither  did  it  ap 
pear  of  what  the  trust  estate  consisted,  or  what  was  its  value, 
or  whether  it  yielded  an  income,  or  whether  encroachment 
upon  the  coi^pus  would  be  necessary  or  proper.  Neither  did 
the  condition  in  life,  the  circumstances  or  the  wants  of  Mn» 
Gaudy  appear.  While,  under  section  3377  of  the  Cod^» 
claim  against  a  trust  estate  may  be  enforced  at  law,  the  pla»- 
tiffy  by  \ua  p\ead\x\^^  tocid  ^toof^  must  make  a  case  in  wfaidift 
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court  of  equity  would  administer  the  relief  prayed  for.  To 
do  this  where  supplies  are  furnished  for  the  beneficiary^  the 
plaintiff  must  go  much  further  than  the  proof  went  in  this 
case.  If  any  plea  were  necessary  to  impose  this  burden,  the 
general  issue,  which  was  in  on  oath,  would  be  quite  sufficient : 
See  54  Georgia  Reports^  117.  But  to  establish  his  equity  is 
a  part  of  the  plaintiff's  case,  and  he  must  adduce  full  and  satis- 
factory evidence  on  every  material  point,  even  where  there  is 
no  plea  whatever.  The  court  erred  in  charging  the  jury  that 
allegations  in  the  declaration  not  specially  denied,  need  not 
be  proved.  And  the  evidence  was  insufficient  to  warrant  the 
verdict. 
Judgment  reversed. 


Henry  Irby,  plaintiff  in  error,  vs.  Nathaniel  E.  Gard- 
ner, defendant  in  error. 

(Blbcklky,  Judge,  having  been  of  counsel,  did  not  preside.) 

I.  A  sheriff's  deed,  duly  recorded,  should  be  admitted  in  evidence,  without 
the  justice  court yf.  /a.  under  which  the  land  was  sold,  the  sale  having  been 
made  in  1855,  and  tht/i./a.  lost. 

S.  Whether  the  deed,  when  admitted,  covers  the  land  in  dispute  or  not,  is  a 
question  for  the  jury ;  and  if  the  deed,  on  its  face,  covers  a  lot  that  has  not 
and  never  had  any  existence,  and  proof  is  made  by  a  party  to  the^.^. 
described  in  the  deed,  and  who  controlled  it,  that  defendant  in  fi.fa.  was 
in  possession  of  and  pointed  out  the  lot  in  dispute,  and  he  went  with  the 
constable  upon  the  lot  in  dispute  to  levy  on  it,  the  constable  being  dead  and 
the  sale  made  in  1855,  the  evidence  of  mistake  either  in  the  entry  of  the 
levy,  or  the  deed,  or  both,  is  sufficient  to  carry  the  case  to  the  jury,  and  a 
non-suit  should  not  have  been  granted. 

Evidence.    Deeds.     Levy  and  sale.    Before  Judge  Hop- 
kins.    Fulton  Superior  Court     October  Term,  1875. 

Beported  in  tlie  opinion. 

William  Ezzard  ;  John  Collier,  for  plaintiff  m  «:twt. 
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A.  W.  Hammond  &  Son,  for  defendant. 

Jackson,  Judge. 

Irby  sued  Gardner  for  lot  number  eighty-nine,  on  Calhoan 
street,  in  Atlanta,  setting  out  in  the  declaration  a  deed  from 
sherifif  Smith,  made  in  J  855,  in  which,  by  mistake,  the  deed 
was  made  for  lot  eighty-nine,  on  Collins  street.   The  deed  re- 
cited that  the  sale  was  under  a  justice  court  fi.fa.  in  favor  of 
B.  Thurmond  against  Lewis  J.  Parr  and  T.  G.  W.  Creswell. 
The  constable  who  made  the  levy  was  dead  and  the  Ji.  fa, 
was  lost;  diligent  searci)  had  been  made  for  it,  and  it  could 
not  be  found.     Creswell  swore  that  the  lot  eighty-nine,  on 
Calhoun  ntreet,  was  pointed  out  by  Parr,  his  co-defendant,  he 
controlling  tUefi.fa.,  to  be  levied  by  the  constable;  that  the 
constable  went  on  the  land  to  levy,  but  he  did  not  see  him 
write  the  levy  on  the  fi,  fa.     It  was  proven  that  no  lot  num- 
ber eighty-nine,  was  on  Collins  street  at  all,  and  a  map  of  the 
city  was  introduced  which  showed  that  fact,  and  that  between 
eighty-nine  on  Calhoun  and  the  opposite  lot  on  Collins,  but 
one  lot   intervened.      The  sheriff  could  remember  nothing 
about  it,  but,  aided  by  the  deed,  testified  that  he  followed  the 
levy.     Other  witnesses  were  sworn,  to  the  effect  that  there 
was  no  such  lot  as  number  eighty-nine  on  Collins  streets  On 
this  evidence  the  court  rejected  the  deed  and  non-suited  the 
plaintiff;  the  plaintiff  excepted,  and  the  questions  are,  were 
the  rejecti<m  of  the  deed  and  the  grant  of  the  non-suit  right? 

1.  We  think  that  the  evi<lence  of  the  loss  of  the  justice 
court  fi.  fa.  was  abundant.  Search  had  been  made  for  it  in 
the  sheriff's  office,  the  justice's  court  office,  and  elsewhere, 
where  it  might  possibly  have  been  found.  The  deed  had 
been  recorded,  it  was  therefore  proven,  and  the  fi-fa.  being 
satisfactorily  shown  to  have  been  lost,  the  deed  ought  to  have 
been  admitted  to  go  the  jury  for  what  it  was  worth. 

2.  Tlie  deed  then  being  admitted  in  evidence,  tiie  questioB 
was,  did  it  cover  number  eighty-nine  on  Calhoun  street,  tad 
the  answer  to  tWl  c^^VW  Uvu^ed  on  the  point,  whether  ibs 
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sherifT  sold  and  the  plaintiff  bought  that  lot^  and  by  mistake 
the  deed  was  made  to  a  lot  that  iiad  qo  existence.  The  deed 
cannot  cover  number  eighty-nine  on  Collins  street,  because 
there  is  not,  and  never  was,  such  a  lot.  It  is  impossible  that 
the  sherifT  sold  a  thing  that  did  not  exist.  What  lot  does 
this  deed  then  cover?  Tiiat  is  a  question  for  the  jury.  This 
deed  shows  that  tiie  sheriff  sold  some  lot  under  a  certain^. /a. 
A  party  to  that  ji.  /a.,  then  controlling  it,  swears  that  Parr 
pointed  out  number  eighty-nine  on  Calhoun  street;  that  Parr 
was  then  in  possession  of  that  lot;  that  he,  the  witness,  went 
with  the  constable  to  this  numl)er  eighty-nine  on  Calhoun, 
to  levy,  and  while  he  does  not  know  what  the  constable  wrote 
on  the  ^./a.,  he  went  on  the  i<lentical  lot  to  levy  on  it.  It 
seems,  then,  that  some  mistake  was  made  either  in  entering 
the  levy  or  describing  the  land  in  the  deed,  or  both;  and  we 
think  these  facts  sufiBcient,  umler  the  ruling  in  Summerlin  V8, 
Hesterllly  20  Georgia  Reports,  689,  to  carry  the  case  to  the 
jury,  and  that  the  Court  erred  in  non-suiting  the  plaintiff.  If 
the  defendant  knew  nothing  of  all  these  facts  and  mistakes, 
and  bought  without  notice,  whether  the  plaintiff  can  recover 
the  land  is  another  question,  and  as  it  requires  strong  evi- 
dence to  show  such  a  rfiistake,  and  that  such  a  deed  covers 
this  lot,  whether  they  will  believe  that  it  does  cover  it,  is  also 
another  question.  We  simply  rule  that  the  evidence  is  suffi- 
cient to  allow  the  jury  to  pass  upon  the  case,  and  not  so  weak 
as  to  have  authorized  the  court  to  withdraw  it  from  them. 
Ju<]gment  reversed. 


The  Georgia  Railroad  and  Banking  Company,  plain- 
tiff in  error,  vs.  Charles  J.  Rhodes,  defendant  in  error. 

,1.  Where  a  baggage-master  upon  a  train,  in  imminent  danger  of  collision, 
jumps  therefrom,  it  is  no  defense  to  an  action  for  injuries  sustained,  that 
the  conductor  ordered  him  not  to  jump.  When  a  collision  is  inevitable, 
such  action  becomes  one  of  reasonable  precaution. 
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3.  Such  an  employee  assumes  the  risks  necessarily  incident  to  his  occupation, 
but  not  such  as  result  from  the  negligence  of  his  co-employees. 

3.  Every  employee  of  a  railroad  will  not  be  presumed  to  know  the  schedule, 
but  only  such  as  are  directly  concerned  in  the  running  of  trains. 

4.  When  such  an  employee  is  shown  to  have  received  injuries  resulting  from 
gross  negligence  on  the  part  of  his  co-employees,  this  court  .will  not  readily 
interfere  with  the  verdict  of  the  jury. 

Railroads.  Damages.  Negligence.  Presamption.  Ver- 
dict Before  Judge  Hopkins.  DeKalb  Superior  Court 
September  Adjourned  Term,  1875. 

Reported  in  the  decision. 

HiLLYER  &  Brother;  Candler  &  Thomson^  for  plain- 
tiff in  error. 

John  A.  Stephens;  L.  J.  Glenn  &  Son,  for  defendant 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  to 
recover  damages  for  injury  sustained  by  the  allc^l  negli- 
gence and  carelessness  of  the  defendant's  agents  in  running 
its  railway  trains  on  its  road.  On  Hie  trial  of  the  case,  the 
jury,  under  the  charge  of  the  court,  found  a  verdict  in  favor 
of  the  plaintiff  for  the  sum  of  $6,000  00.  The  defendaat 
made  a  motion  for  a  new  trial  on  the  several  grounds  alleged 
therein,  which  was  overruled  by  the  court,  and  the  defendant 
excepted. 

It  appears  from  the  evidence  in  the  record  that  the  plain- 
tiff was  in  the  em[)loy  of  the  defendant  as  baggage  master, 
and  was  on  board  of  its  train  performing  his  duties  in  that 
capacity  at  the  time  of  the  alleged  injury.  The  injury  of 
plaintiff  was  caused  by  a  collision  of  two  passenger  trains  on 
the  defendant's  road,  in  consequence  of  its  schedule  being  am- 
biguous, or  because  its  agents  did  not  understand  it  so  as  to 
regulate  the  running  of  its  trains  by  it,  to  prevent  a  collision 
thereof.  The  plaintiff  being  in  the  baggage  car,  an<i  seeing 
that  the  two  trains  were  not  more  than  sixty  to  one  hundred 
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yards  apart,  and  that  a  collision  was  inevitable,  jumped  out  of 
the  car  and  broke  his  ankle  badly,  so  as  to  render  him  a  crip- 
ple for  life.  There  is  evidence  in  the  record  that  Smith, 
the  conductor,  told  the  plaintiff  not  to  jump,  but  the  plain- 
tiff states  that  he  did  not  hear  him;  that  there  was  a  pas- 
senger in  the  baggage  car  who  remained  there  and  was  not 
hurt.  The  grounds  for  a  new  trial  insisted  on  here  were, 
that  the  verdict  was  contrary  to  law  and  the  evidence,  and 
was  excessive.  Because  the  court  refused  to  give  in  charge 
the  following  requests:  First.  "That  if  it  appear  that  at  the 
time  of  the  injury  the  plaintiff  was  acting  in  disobedience  of 
a  proper  order  of  the  conductor  or  person  in  charge  of  the 
train,  to  secure  his,  plaintiff's,  safety,  and  it  also  appear  that 
the  injury  was  caused  by  such  disobedience,  he  cannot  re- 
cover.'' Second.  "That  an  employee  on  a  railroad  train,  serv- 
ing for  wages,  takes  upon  himself  the  risks  and  dangers  neces- 
sarily incident  to  the  service;  amongst  these  is  the  risk  of  his 
own  mistakes  or  blunders."  Third.  "  If  the  rules  and  sched- 
ules of  a  railroad  company,  calculated  and  provided  for  the 
purpose  of  running  the  trains  with  safety  and  avoiding  col- 
lisions, be  defective  or  ambiguous,  and  an  employee  knows  the 
rules,  or  has  ample  opportunity  to  know  them  to  such  an 
extent  as  will  authorize  the  authorities  of  the  road  to  presume 
that  he  does  know  them,  and  he  continues  in  the  service  of 
the  company,  and  makes  no  complaint,  or  endeavors  to  have 
the  defect  remedied,  he  may  be  deemed  to  have  waived  his 
right,  and  he  is  barred  from  claiming  damages  for  an  injury 
suffered  by  him  in  consequence  of  such  defect." 

1.  There  was  no  error  in  the  refusal  of  the  court  to  give  the 
first  request  in  charge  to  the  jury.  This  request  assumed  the 
law  to  be  that  the  conductor  had  the  right  to  order  the  plain- 
tiff, as  baggage  master  on  the  train,  in  case  of  a  collision  of 
the  two  trains,  by  the  negligence  of  defendant's  agent,  to  re- 
main in  the  baggage  car  and  take  his  chances  of  being  killed. 
The  only  orders  of  the  conductor  which  the  plaintiff,  as  bag- 
gage master,  was  legally  bound  to  obey,  were  such  as  apper- 
tained to  his  duties  as  baggage  master,  and  not  such  as  apper- 
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tallied  to  the  protection  of  his  own  life  when  the  two  trains 
were  about  to  collide. 

2.  Tliere  was  no  error  in  refusing  the  second  request  to 
charge  the  jury.  The  plaintiff,  an  employee  as  baggage  mas- 
ter on  the  defendant's  train,  took  upon  himself  the  risks  and 
dangers  necessarily  incident  to  his  employmeht  in  that  capacity 
when  tlie  other  agents  of  the  defendant,  his  co-efqployees, 
performed  their  duty,  but  he  did  not  take  upon  himself  the 
risk  and  danger  of  being  killed  by  the  collision  of  the  de- 
fendant's trains  in  consequence  of  the  negligence  of  its  agents. 

3.  There  was  no  error  in  refusing  the  third  request  set  forth 
in  the  record.     The  plaintiff,  as  baggage  master,  was  not  pre- 
sumed to  know  whether  the  rules  and  schedule  provided  for 
the  running  of  the  defendant's  trains  on  its  road,  were  defec- 
tive, or  ambiguous,  inasmuch  as  it  was  not  his  business  to  ran 
the  defendant's  trains,  or  either  of  them  ;  that  duty  devolved 
upon  tiie  conductor  and  engineer  of  the  defendant's  respec- 
tive trains.     The  plaintiff  was  not  at  fault  in  jumping  from 
the  train,  under  the  circumstances  as  shown   by  the  evidence 
in  the  record,  it  wa5  an  act  of  reasonable  precaution  to  protect 
himself  from  danger  when  he  saw  that  the  collision  of  the 
two  trains  was  inevitable,  although  he  might   not  have  been 
injured  if  he  had  remained  in  the  car,  but  the  plaintiff  could 
not  have  foreseen  that. 

4.  There  is  sufficient  evidence  in  the  record  to  sustain  the 
verdict  of  the  jury,  which  is  not  excessive  under  that  evi- 
dence. The  collision  of  the  defendant's  trains,  by  which  the 
plaintiff  was  injured,  was  caused  by  the  gross  negligence  of 
its  agents,  and  when  that  is  the  case,  this  court  will  not  readily 
interfere  with  the  verdict  of  the  jury. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Jane  Grimes  d  al.,  plaintifTs  in  error,  vs.  Thomas  J.  Lit- 
TLB,  trustee,  et  a/.,  defendants  in  error. 

I.  When  two  trustees  deal  with  each  other,  both  believing  that  authority  exists 
for  one  to  purchase  from  the  other  a  full  tract  of  land,  when  the  authority 
really  extends  only  to  part  of  the  tract,  the  trust  estates  will  be  tenants  in 
common  in  equity ;  the  vendee  owning,  when  paid  for,  all  that  could  be  le- 
gally purchased,  and  the  vendor  the  balance,  it  being  unpaid  for.  After 
the  land  has  greatly  depreciated,  partition,  and  not  rescission,  b  the  remedy 
for  adjusting  equities  between  the  parties. 

2;  When  a  party  collaterally  interested  is  brought  in  as  one  of  the  defendants 
to  a  bill  for  adjusting  such  equities,  and  he,  answering  the  bill,  prays  equi- 
ty in  his  own  behalf,  and  the  facts  make  his  equity  against  a  co-defendant 
apparent,  the  decree  should  settle  his  rights  as  well  as  those  to  the  original 

•  transaction. 

3.  In  decreeing  a  partition  the  chancellor  should  not  assume  that  the  average 
value  per  acre  of  the  whole  tract  will  hold  as  to  each  acre  or  a  given  num- 
ber of  acres  separately;  the  land  should  be  divided  by  metes  and  bounds 
according  to  actual,  and  not  average  value ;  or  if  that  cannot  be  done,  it 
should  be  sold  and  the  proceeds  divided. 

4.  Such  amendments  of  the  pleadings  may  be  made  as  will  enable  all  the  par- 
ties to  reach  that  equitable  relief  to  which  they  are  severally  entitled. 

Trust  Equity.  Partition.  Before  Judge  Pottle.  Han- 
cock Superior  Court.     October  Adjourned  Term,  1875, 

Beported  in  the  opinion. 

George  F.  Piebce,  Jr.;  J.  T.  Jordan,  for  plaintiffs  in 
error. 

C.  W.  DuBobe,  by  Seaborn  Reese,  for  defendants. 

Jackson,  Judge. 

This  was  a  bill  filled  by  Grimes  and  others,  consisting  of  a 
&mily  of  children,  being  cestui  q\ie  trusts,  against  Little,  their 
trustee,  and  Lamar,  trustee  for  his  children,  and  Simmons,  the 
purchaser  of  a  judgment  against  the  trust  estate  of  the  Grimes 
ftmily. 

The  facts  are  that  the  Grimes  owned  a  plantation  in  Wash- 
ington county  which  they  desired  to  sell  and  reinvest  the  pro- 
Vol.  lvi.  42. 
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oeeds  in  Hapcock.     Accprdiiigly,  Wortlieo,  the  predecessor 
of  Little,  as  trustee  for  them,  applied  to  the  chaDcellor  exer- 
cising jurisdiction  in   Washington  county,   for  leave  to  sell 
and  reinvest,  which  was  granted  to  Little,  his  successor,  the 
present  defendant,   ''to  sell  at  private  sale  and  to  reinvest 
the  proceeds,  or  so  much  thereof  as  may  be  necessary,  in  some 
other  suitable  farm  or  homestead,  for  the  fitmily."     The 
Washington  county  place  was  accordingly  sold  for  ^4,200  00, 
and  the  plantation  of  the  Lamars,  in  Hancock,  was  bought  it 
the  price  of  $5,500  00,  or  some  such  sum.     Little  paid  some 
$4,000  00  in  cash,  or  in  subsequent  payments,  the  proceeds 
of  the  Washington  place,  expecting  the  profits  of  the  place  to 
pay  the  balance,  but  those  profits  were  never  realized.    Li- 
mar  gave  Little  bond  for  titles,  to  be  made  when  the  note  was 
paid.      The  note  not  being  paid,  Lamar  brought  suit  a|)Ofl 
it,  and  recovered  judgment  against  Little,  as  trustee,  and  as- 
signed the  judgment  to  Simmons  for  some  $1,700  00  in  cash. 
Simmons  levied   upon   the   Grimes'   Hancock  purchase,  of 
which  they  had  been  in  possession  for  some  years,  where- 
upon the  Grimes  filed  this  bill  against  Little,  their  trustee, 
Lamar,  trustee  for  his  children,  from  whom  the«Haoco(i 
place  was  bought,  and  Simmons,  who  purchased  the  judgueot 
and  had  thefi.fa.  levied,  praying  that  the  judgment  be  en- 
joined perpetually,  that  the  whole  trade  be  rescinded,  that  the 
Lamars  take  back  their  land  and  pay  the  money  paid  for  it  to  • 
complainants,  and  if  they  could  not  pay,  that  the  land  be  sold 
and  the  proceeds  applied  first,  to  the  payment  of  their  mon- 
ey back  to  them,  and  adding  a  prayer  for  general  relief. 

It  was  then  agreed  that  whole  case  be  submitted  to  the  chio- 
•cellor,  without  a  jury,  to  settle  all  equities  between  the  pa^ 
ties. 

The  chancellor  decreed  that  two  hundred  and  twenty-seven 
acres  of  the  whole  tract,  six  hundre<I  and  twenty-seven,  h 
carved  off  by  five  commissioners  named  by  him,  to  be  soM  t0 
pay  the  fi^fa.,  and  that  the  Grimes  retain  the  remaining  fiwr 
hundred  .acres.  The  Grimes  have  excepted  to  this  deaa^ 
and  bring  the  case  here  for  our  review. 
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It  is  perfectly  clear,  as  the  court  below  held,  that  the  trus- 
tee, Little,  had  no  right  to  go  beyond  the  chancellor's  order 
to  reinvest  the  proceeds,  or  such  part  as  was  necessary  to  pur- 
chase a  new  home.  His  promise  to  pay  more  was,  therefore, 
without  authority,  and  could  not  bind  the  Grimes'  trust  es- 
tate. On  the  other  hand,  the  Grimes  have  no  right  to  the 
entire  body  of  the  land,  for  their  money  never  paid  for  it.  So 
iar  we  agree  with  the  reasoning  of  the  court  precedent  to  his 
decree;  but  we  cannot  agree  with  the  remedy  furnished  in 
that  decree.  It  assumes  that  all  the  land  is  worth  the  same 
sum  per  acre,  and  estimating  if  at  $8  50,  he  directs  a  certain 
number  of  acres  to  be  cut  off  to  pay  the  unpaid  judgment, 
and  as  the  houses  are  left  with  the  Grimes,  he  directs  another 
one  hundred  acres  to  be  carved  off  to  pay  for  the  Lamar  share 
of  the  houses.  The  decree  seems  to  us  to  be  arbitrary,  nor 
does  it  settle  the  whole  case.  What  is  the  true  Bioius  of  the 
Grimes  and  the  Lamars  in  respect  to  this  land  under  the 
facts  of  this  case?  We  think  they  are  tenants  in  common 
thereof,  and  probably  that  was  the  idea  in  the  mind  of  the 
court  below.  Equitably  they  must  be  tenants  in  common. 
It  would  be  unjust  to  the  Lamars  to  rescind  the  sale.  Prop- 
erty of  all  sorts  has  shrunk  in  value  since  the  sale.  The  whole 
land  would  not  bring  the  money  actually  paid,  and  though, 
perhaps,  too  much  was  contracted  to  be  paid  at  first,  yet  the 
bargain  was  not  unconscientious;  both  trustees  appear  to  have 
acted  fairly,  and  both  families  were  well  satisfied,  and  had 
not  the  price  of  lands  greatly  fallen,  and  bard  times  come 
upon  us  all,  in  all  probability  this  litigation  would  not  have 
arisen.  The  purchase  was  good  and  valid  as  far  as  the  money 
went.  It  paid  for  some  of  the  land,  not  for  all.  For  that 
part  which  the  trustee.  Little,  could,  under  his  authority  from 
the  chancellor,  buy  and  pay  for  out  of  the  proceeds  of  the 
Washington  place,  the  Grimes  are  entitled  to  have  and  hold 
title  and  possession,  and  titles  to  that  part  should  be  executed 
by  Lamar  to  them,  or  their  trustee,  because  that  contract  was 
legal  and  they  have  paid  for  it.  To  that  part  which  they 
have  not  paid  for,  Lamar,  trustee  for  his  children,  should  re- 
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tain  the  title*     Now,  what  are  these  respective  parts  of  this 
tenancy  in  common,  and  how  sliall  they  be  ascertained  ?    Tbe 
law  points  out  the  mode,  and  that  is  by  partition  in  equity: 
Codci  sections  3183|  3184,  3185.     By  reference  to  these  sec- 
tions it  will  be  seen  that  equity  has  jurisdiction  for  partition 
in  just  such  a  case  as  this,  for  there  are  peculiar  circumstances 
here  which  render  this  proceeding  in  equity  suitable  and  just 
The  decree  can  be  moulded  ''to  meet  the  ^en^ral  justice  and 
equity  of  each  person  entitled,"  says  section  3185,  and  this  is 
absolutely  necessary  in  this  very  peculiar  case.     If  it  be  said 
that  the  bill  does  not  ask  for  a  partition  of  these  lands,  the 
reply  is,  it  prays  for  general  relief,  and  the  distinct  relief 
prayed  for  would  be  anything  but  equitable,  in  our  view. 
Besides^  the  several  defendants  answer  and  pray  judgment 
and  justice  in  their  behalf.     And  as  the  complainants  invoke 
the  aid  of  equity,  they  must  be  ready  to  do  equity  and  to 
submit  to  its  behests.     In  view  of  the  entire  case  and  idl  the 
circumstances  surrounding  it,  and  the  parties  and  their  several 
equities,  we  conclude  to  reverse  the  decree  rendered!  by  the 
chancellor,  and  to  send  the  case  back  with  the  following  in- 
structions : 

1st.  Let  the  pleadings  be  amended,  if  deemed  necessary,  so 
as  to  reach  the  proposed  remedies. 

2d.  Let  the  judgment  of  the  assignee,  Simmons,  and  the 
execution  be  forever  enjoined,  and  treating  his  (Siromons^j 
answer  as  a  cross-bill  against  his  co-defendant,  Lamar,  lets 
decree  be  entered  on  that  cross-bill  against  Lamar,  as  trustee, 
for  the  amount  of  money  actually  paid  for  the  debt  enjoinedi 
with  interest  from  its  payment,  and  let  him  have  a  lien  apoo 
the  Lamar  share  of  the  plantation  in  the  possession  of  the 
Grimes. 

3d.  Let  the  bond  for  titles  held  by  complainants  be  m- 
rendered,  and  a  deed  made  to  them  or  their  trustee  for  their 
share  of  the  land,  say  forty-two  fifty-fifths  (42-65,)  or  what- 
ever part  it  be  found  exactly  to  be,  and  let  Lamar  retain  tidi 
to  the  balance  for  his  children. 

4th.  Let  the  land  then  be  partitioned  in  the  mode  osoil  i> 
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equity^  either  by  metes  and  bounds,  or  by  sale,  as  may  be 
found  most  equitable  and  just  to  all  parties,  assigning  the 
complainants  forty  two  fifly-fiths,  or  whatever  may  be  found 
to  be  their  precise  share  of  the  whole,  and  applying  the  bal- 
ance, when  converted  into  money,  to  the  recovery  on  the 
answer  in  thenature  ofa  cross-bill  of  the  defendant,  Simmons, 
and  the  surplus,  if  any,  to  Lamar. 

As  the  trustees  on  both  sides  seem  to  have  acted  in  perfect 
good  faith,  and  with  and  by  the  consent  of  the  senior  mem- 
bers of  both  families,  we  do  not  think  that  they,  or  either  of 
.them,  should  be  held  personally  liable  for  any  default. 

The  case  is  anomalous,  «ui  generis,  involving  double  trusts, 
two  sets  of  children,  equities  all  around,  and  while  we  may 
not  have  reached  conclusions  that  will  satisfy  everybody,  we 
think  we  have  applied  principles  of  equity  to  the  singular 
&c\B  of  the  case  which  do  substantial  justice  to  all. 

Judgment  reversed. 


Joshua  Daniel,  alias  Joshua  Neal,  plaintiff  in  error,  vs. 
The  State  of  Geohoia,  defendant  in  error. 

That  a  juror,  after  being  charged  with  a  criminal  case,  was  allowed  to  sepa- 
rate from  the  jury,  is  ground  of  new  trial,  unless  it  be  afRrmatively  shown 
that  he  had  no  communication  with  any  one  upon  the  subject  of  the  trial, 
either  directly  by  conversation,  or  indirectly  by  overhearing  the  observation 
of  others. 

Criminal  law.    Jury.     New  trial.     Before  Judge  Pottle. 
Warren  Superior  Court.     April  Term,  1876. 

Reported  in  the  decision. 

Seaborn  Beese,  for  plaintiff  in  error. 

Samuel  Lumpkin,  solicitor  general,  for  the  state. 
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Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  murder,  and 
on  the  trial  therefor  the  jury  returned  a  verdict  of  guilty, 
with  a  recommendation  to  the  mercy  of  the  court  A  motion 
was  made  by  the  defendant  for  a  new  trial,  on  the  several 
grounds  therein  set  forth,  which  was  overruled  by  the  court 
and  the  defendant  excepted. 

It  appears  from  the  evidence  in  the  record  that  the  defendant 
went  to  a  house  wliere  the  deceased  was,  (not  his  own  house) 
and  asked  him  ''what  lies  he  had  been  telling  on  him  •"  de- 
ceased replied,  "  go  away,  Josh,  I  don't  care  if  you  never  speak 
to  me  again.''     They  continued  talking,  giving  each  other  the 
lie,  when  deceased  said  he  would  not  quarrel   with  him,  bat 
was  going  to  attend  to  his  own  business,  and  went  out  of  the 
house ;  defendant  followed  him  and  picked  up  a  piece  of  an 
old  stump  laying  near  the  door,  about  three  feet  long ;  deceased 
went  to  the  edge  of  the  yard  and  picked  up  an  axe  lying  there, 
the  axe  resting  on  the  ground  ;  in  that  position  they  continued 
giving  each  other  the  lie,  when  deceased  said,  ''  I  ain't  telling  no 
lie ;"  defendant  told  him  if  he  said  that  again  he  would  kill 
him,  appeared  to  get  mad,  jumped  at  deceased  and  wrung  the 
axe  out  of  his  hands,  and  told  him,  God  damn  him  he  would 
kill  him,  and  struck  him  on   the  head   with  the  axe,  which 
blow  killed  him,  breaking  his  skull ;  struck  but  the  one  blow. 

One  of  the  grounds  of  the  motion  for  a  new  trial  is,  that  one 
of  the  jurors,  after  being  charged  with  the  case,  was  allowed 
to  separate  from  the  jury  without  being  accompanied  by 
any  officer,  and  to  go  across  the  street  to  the  store-house  of 
Jones,  in  the  town  of  Warrenton,  one  hundred  yards  from 
the  court-house,  and  return;  that  there  was  a  crowd  of  per- 
sons there  through  which  the  juror  was  obliged  to  pass,  and 
did  pass,  in  going  to  and  returning  from  said  store-house. 
The  fact  of  the  separation  of  the  juror  as  alleged,  is  not  de- 
nied, but  he  states  in  his  affidavit  that  he  went  to  the  store- 
house to  get  his  overcoat;  that  he  did  not  speak  to  any  one, 
and  that  no  one  spoke  to  him  about  said  case ;  but  the  juror  fails 
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to  state  in  his  affidavit  that  he  did  not  hear  any  person  or 
persons  in  the  crowd  tlirough  which  he  passed  speaking  or  ex- 
pressing their  opinions  about  the  case.  One  of  the  reasons 
why  the  law  requires  jurors  to  be  kept  together,  separate  from 
the  crowd  of  people  who  may  iiave  heard  the  trial  as  well  as 
others  is,  that  they  may  not  be  influenced  in  rendering  their 
verdict  by  the  expression  of  tlie  opinion  of  others  or  by 
popular  clamor.  When  tlie  law  was  violated  by  tlie  mis- 
conduct of  the  juror,  the  legal  presumption  was  that  the  de- 
fendant was  injured,  and  it  was  incumbent  on  the  state  to 
have  rebutted  that  legal  presumption,  not  only  by  evidence 
that  the  juror  did  not  speak  to  any  one  himself,  nor  did  any 
one  speak  to  him  about  the  case,  but  that  he  did  not  hear  any 
one  in  the  crowd  through  which  he  passed  express  any  opin- 
ion in  relation  to  the  case.  Jurors  are  as  liable  in  our  day 
to  be  influenced  and  controlled  by  public  opinion,  as  Pilate 
was  in  his  day,  when  by  the  clamor  of  the  multitude  he  con- 
sented to  deliver  up  our  Saviour  to  be  crucified.  The  policy 
of  the  law  is  to  protect  juroi*s  from  all  such  influences  and 
temptations  in  the  trial  of  criminal  cases,  as  well  as  defend- 
ants who  may  be  injured  thereby.  In  view  of  the  miscon- 
duct of  the  juror,  Ricketson,  and  other  irregularities  com- 
plained of  at  the  trial,  we  reverse  the  judgment  of  the  court 
below  and  order  a  new  trial. 
Judgment  reversed. 


George  H.  Lester  ei  al.,  administrators,  et  al.,  plaintifis  in 
error,  vs.  James  D.  Mathews,  defendant  in  error. 

I.  A  temporary  administrator  cannot  bind  the  estate  by  a  contract  to  pay  fees 
to  resist  the  setting  up  of  a  wiU  on  an  issue  of  deOisavit  vel  non.  His  busi- 
ness is  to  collect  and  to  take  care  of  the  effects  of  the  deceased  until  per- 
mantnt  letters  are  granted,  either  letters  testamentary  or  of  administration, 
as  that  issue  may  determine ;  he  has  no  authority  to  involve  the  estate  by 
entf^oying  counsel  for  or  against  the  will. 

3.  Nor  can  a  permanent  administrator  ratify  such  a  contract  made  by  the 
temporary  administrator  and  the  children  of  the  deceased,  so  as  to  bind 
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the  estate,  either  by  payment  of  part  of  the  fees  or  otherwise ;  nor  can  he 
make  the  illegal  contract  of  the  temporary  administrator  a  valuable  consid- 
eration to  support  his  promise  to  pay  by  coupling  with  it  future  services  to 
the  estate.  He  may  employ  counsel  according  to  the  exigencies  of  the  es- 
tate :  Code,  section  2543 ;  but  such  an  employment  must  be  distinct  from 
the  assumption  of  illegal  contracts  made  by  his  temporary  predecessor. 

3.  The  words  "expenses  of  administration"  in  the  statute.  Code,  section 
2533,  do  not  include  counsel  fees  against  a  will  on  an  issue  of  devisavU 
vel  nortf  nor  do  they,  of  themselves,  in  a  verdict  or  consent  decree,  include 
such  fees ;  nor  can  the  consent  verdict  or  decree  be  amended  on  a  common 
law  declaration  to  recover  the  fees.  It  must  be  done  by  regular  proceed- 
ing in  equity  or  at  law  for  that  purpose,  with  proper  parties  and  pleadings: 
JO  Georgia  Reports^  igi. 

4.  If  the  administrators  reside  in  the  county  giving  the  court  jurisdiction,  and 
all  the  other  defendants  in  other  counties,  and  there  be  no  cause  of  actios 
against  the  administrators,  the  court  will  not  have  jurisdiction  of  the  non- 
residents of  the  county,  though  a  good  cause  of  action  exists  and  is  alibied 
against  them.  The  suit  will  be  dismissed  as  to  all,  the  non-residents  having 
the  right  to  be  sued  in  the  counties  of  their  own  residence,  or  that  of  some 
of  them,  if  the  contract  be  joint. 

Administrators  and  executors.  Contracts.  Ratificatioo. 
Fees.  Jurisdiction.  Before  Judge  Pottle.  Oglethorpe 
Superior  Court.     April  Term,  1876. 

Reported  in  the  opinion. 

Cobb,  Euwin  &  Cobb,  for  plaintiffs  in  error. 

John  C.  Reed;  Samuel  Lumpkin,  for  defendant 

Jackson,  Judge. 

This  case  was  a  demurrer  to  a  declaration  filed  by  Mathews 
against  the  administrators  and  heirs-at-law  of  the  estate  of 
Dupree,  for  fees  alleged  to  be  due  plaintiff  on  account  of  ser- 
vices rendered  the  estate.  The  declaration  alleged  that  the 
plaintiff,  in  the  year  1870,  was  employed  by  the  children  of 
Dupree,  on  an  issue  of  devisavit  vd  non,  as  counsel  for  said 
children  against  the  will,  and  was  further  employed  by  Hiuh 
nicutt  and  Lester,  temporary  adminstrators,  with  the  cousoil 
of  the  children,  as  counsel  for  the  estate;  that  by  his  oontfifli 
with  them  he  was  to  receive  a  retainer  of  |2,000  00  and  fivt 
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per  cent,  upon  the  value  of  the  estate  saved  to  the  children  if 
the  will  was  set  aside;  that  he  rendered  the  services,  which 
were  worth  $10,000  00;  that  tlie  will  was  set  aside  by  a  con- 
sent verdict  afler  much  litigation  in  the  superior  and  supreme 
courts ;  that  by  the  verdict  $164,000  00  was  saved  to  the  chil- 
dren, and  they  and  the  administrators  agreed  to  allow  plaintiff 
$10,000  00  in  full  of  all  services,  provided  plaintiff  would 
continue  to  represent  the  estate  in  all  business  in  Oglethorpe 
and  Clarke  counties;  that  he  has  represented  them,  and 
stands  ready  to  do  so  in  said  business,  which  is  litigious  and 
important ;  a  bill  of  particulars  setting  forth  the  account  and 
balance  due  is  annexed,  amounting  to  $3,707  00,  and  it  is 
alleged  that  this  amount  is  due  by  Hunnicutt  and  Lester, 
now  the  permanent  administrators,  to  the  plaintiff.  Plaintiff 
further  alleges  that  the  consent  verdict,  which  is  appended  to 
the  declaration,  and  which  sets  out  the  fees  to  be  paid  to  pro- 
pounder's  counsel  "after  expenses  of  administration,"  meant, 
by  the  expression  "expenses  of  administration,"  the  fee  of 
plaintiff  and  his  associates,  and  that  the  fees  of  his  associates 
and  much  of  his  own  were  paid  by  said  administrators  under 
the  verdict,  and  so  receipted  for,  with  the  consent  of  all  par- 
ties, and  that  all  are  thereby  estopped  from  denying  that  the 
balance  of  his  claim  is  payable  under  the  verdict  as  "expen- 
ses of  administration  ;"  and  adds  a  prayer  that  if  the  consent 
verdict  does  not  include  the  fee  under  the  term  "expenses, 
etc.,"  that  it  be  corrected  and  made  to  express  it. 

There  are  amendments  lo  the  declaration  claiming  a  larger 
amount,  and  alleging  that  on  the  promise  of  the  administra- 
tors and  children  or  their  legal  representatives,  to  pay  him  as 
expenses  of  administration,  he  discharged  his  duty  as  coun- 
sel, and  the  administrators  are  bound  to  pay  him  on  the  faith  of 
that  promise,  and  because  his  services  are  reasonably  worth 
the  sum  claimed.  The  declaration  shows  that  all'the  chil- 
dren  or  heirs  sued  reside  out  of  Oglethorpe  county. 

To  this  declaration  the  defendants  demur,  on  the  ground 
that  no  legal  cause  of  action  is  set  out  against  the  adminis- 
trators^ and  that  the  other  defendants,  the^beirs,  reside  in 
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counties  other  than  Oglethorpe,  and  the  saperior  coart  of  that 
county  has  no  jurisdiction  in  this  case  over  them.  Tiie  court 
overruled  the  demurrer,  tlie  defendants  excepted  and  assign 
for  error  the  overruling  tl.e  demurrer. 

The  declaration  strikes  us  as  novel  in  character  and  form. 
It  joins  at  common  law  the  administrators  and  some  of  tbe 
heirs  of  an  estate,  and  seeks  to  recover  from  the  adminiatrator, 
on  a  joint  promise  made  by  certain  children,  heirs-at-law  rf 
an  estate,  and  certain  temporary  administrators.     It  fortifies 
the  claim  by  setting  out  a  consent  verdict  and  judgment  or  de- 
cree which  provided  for  the  payment  of  a  totally  different  dase 
of  fees  after ''expenses  of  administration'^  shall  have  been  paid, 
and  alleges  that  '^expenses  of  administration,^'  mean  in  law  a 
fee  to  resist,  by  the  heirs-at-law,  the  setting  up  of  a  will,  and  if 
the  words  do  not  bear  that  signification  in  law,  it  asserts  that 
the  parties  to  the  consent  verdict  so  meant,  and  makes  tbe 
the  singular  prayer  in  a  declaration  to  recover  money  at  com- 
mon law,  that  the  verdict  and  judgment  be  so  amended  as  to 
make  expenses  of  administration  mean  fees  to  counsel  emploj- 
ed  by  heirs-at-law  to  set  aside  a  will.     It  seems  to  us  ratber 
a  novel  proceeding  even  under  the  very  liberal  and  loose  prM- 
tice  pursued  in  the  courts  of  our  state. 

Analyzing  the  proceeding  as  well  as  we  can,  and  searching 
for  the  foundation  on  which  it  is  based,  the  questions  seem  to 
us  to  be  these:  1st.  Can  a  temporary  administrator  maket 
contract  in  connection  with  a  part  of  the  heirs-at-law,  or  all 
of  tliem,  with  counsel  to  resist  the  probate  of  a  ^11  so  as  to 
bind  the  estate  and  compel  the  permanent  administrator  to 
pay  the  fee  agreed  upon?  2d.  If  the  permanent  administrator 
pay  other  fees  similarly  bargained  for  and  part  of  those  agreed 
to  be  paid  to  the  plaintiff,  does  such  payment  ratify  theooo- 
tract  made  by  the  heirs  and  the  temporary  administrator,  so 
as  to  bind  the  estate,  and  compel  the  payment  of  the  part  an- 
paid  ?  3d.  Do  the  words  '^expenses  of  administration''  meta 
fees  to  resist  the  probate  of  a  will  as  part  of  those  expensoi^ 
and  if  they  do  not  mean  that,  can  the  mistake  be  corrected  in 
a  suit  at  common  law  to  recover  the  fee?    4th.  Can  the  h^ 


ATLANTA,  JULY  TERM,  1876.  659 

Lester  et  al.  vs.  Mathews. 

at  law  who  employed  counsel  to  resist  the  will,  be  sued  in  the 
county  of  the  residence  of  one  of  the  administrators,  or  must 
they  be  sued  on  their  contract  in  the  county  of  their  own  res- 
idence ? 

1.  In  respect  to  the  first  question,  it  seems  to  us  the  pro- 
visions of  the  Code  settle  it.  The  tem})orary  administrator 
is  appointed  '^  for  the  purpose  of  collecting  and  taking  care 
of  the  effects  of  the  deceased,  to  continue  and  have  effect  un- 
til permanent  letters  are  granted :"  Code,  section  2487.  Of 
course  he  may  employ  counsel,  if  necessary,  to  collect  the 
effects,  and  so  to  take  care  of  them,  to  keep  them  from  stran- 
gers. Hence  he  may  file  an  affidavit  of  illegality — 39  Oeor^ 
gia  Reports,  565 — to  keep  the  effects  from  passing  out  of  his 
bands,  to  prevent  their  sale,  to  take  care  of  them  until  the 
regular  administrator  be  appointed  ;  but  nobody  is  trying  to 
take  away  the  estate  on  a  devisavit  vel  non  from  his  custody. 
The  sole  question  then  is,  shall  the  estate  be  administered  by 
the  will  or  by  the  statute  of  distribution ;  shall  the  man  to 
whom  the  temporary  administrator  is  to  turn  over  the  estate, 
after  his  temporary  preservation  of  it  is  over,  be  an  executor 
or  a  permanent  administrator?  Neither  the  one  nor  the  other 
is  intermeildling  with  him  in  any  duty  the  statute  assigns  to 
bim,  and  his  business  in  respect  to  their  controversy  is  to  hold 
the  stakes  and  not  take  sides.  Section  2489  of  the  Code  is 
stronger  still,  if  possible.  It  seems  to  have  l)een  passed  to 
meet  such  a  case  as  this.  Pending  an  issue  of  devisamt  vel  non, 
that  section  snys  temporary  letters  may  be  granted  unless  the 
will  has  been  proven  in  common  form.  Granted,  for  what 
purpose?  To  fight  the  will?  To  contract  to  pay  large  fees 
to  overthrow  the  will  ?  Hardly,  we  think  ;  but  simply  to 
collect  and  preserve  the  property  until  it  is  settled  by  law  un- 
der what  rules  that  property  shall  be  administered.  We 
think,  therefore,  that  the  temporary  administrator  could  not 
I^ally  make  a  contract  for  fees  to  bind  the  estate  in  the  case 
at  bar. 

2.  The  second  question  is,  did  these  administrators  ratify 
this  contract  of  themselves  as  temporary  administrators  and 
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these  children  by  paying  })art  of  the  fees  and  other  fees  of 
like  cliaracter?     If  the  contract  was  illegal  when  made,  and 
did  not  then  bind  the  estate,  we  cannot  see  how  permanent 
administrators  could  ratify  ijt  if  they  had  expressly  done  so. 
It  is  trtie  that  they  could  have  employed  counsel,  according  to 
the  exigencies  of  the  estate :  Code,  section  2543 ;  but  we  look 
in  vain  for  their  authority  to  ratiiy  a  contract  made  by  the 
heirs,  and  make  their  debt  an  estate  debt,  and  make  it  rank, 
too,  ahead  of  all  debts,  even  judgments,  by  making  it  payable 
as  expenses  of  administration.     The  policy  of  the  law,  for  the 
benefit  especially  of  children,  is  to  hold  administrators  strictly 
to  the  duties  defined  by  law,  and  not  to  allow  them  to  make  or 
ratify  contracts  not  for  the  benefit  of  the  entire  estate,  not  for 
the  proper  administration  of  the  same  for  the  l>euefit  of  cred- 
itors and  heirs,  but  for  the  benefit  of  certain  heirs  interested 
in  the  estate  and  engaged  with  others  interested  in  a  contest 
over  a  will  of  the  testator.     But  there  is  no  express  ratifica- 
tion or  assumption  of  the  debt  alleged  after  the  administrators 
were  clothed  with  the  permanent  trnst.     It  is  implied  from 
their  conduct  in  paying  similar  debts  and  a  part  of  this  debt, 
and  the  doctrine  of  estoppel  is  invoked.    It  is  said,  because  the 
administrators  have  paid  a  part,  they  are  estopped  from  de- 
nying their  liability  to  pay  all.     The  doctrine  of  estoppel  is 
not  favored  by  the  courts,  and  its  application  here  wouhi  ex- 
tend it  further  than  reason  will  allow  us  to  go.     We  do  not 
see  how  the  plaintiff  has  been  injured  by  others  having  been 
paid  or  by  his  having  his  own  fee  paid  in  part     He  is  in  no 
worse  condition  than  he  was  before,  but  is  bettered  to  the 
extent  that  he  has  been  paid.     It  may  be  said  that  the  con- 
tract is  supported  by  the  fact  that  the  plaintiff  agrees  to  per- 
form future  services  in  Clarke  and  Oglethorpccounties,  but 
the  price  for  these  services  is  not  fixed  separately  from  tlie 
general  claim,  and  we  could  not  separate  it,  therefore,  and 
hold  the  writ  good  for  that  amount  against  the  administrators, 
if  the  law  would  authorize  that  part  to  be  sustained.    But 
really  the  heirs  can  have  nothing  to  do  with  that     That  is 
exclusively  the  business  of  the  administrators,  and  we  caonot 
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see  what  concern  they  can  have  with  it  so  as  to  be  sued  there- 
for out  of  the  counties  of  their  residence. 

3,  4.  But  it  is  claimed  that  this  debt  is  due  as  expenses  of 
administration^  and  that  this  suit  is  brought  upon  the  consent 
verdict  to  ascertain  the  amount  of  this  fee  as  part  of  such 
expenses,  and  to  compel  tlie  administrators  to  pay  it  as  such. 
We  do  not  think  such  a  fee  embraced  in  the  meaning  of  those 
words.  It  is  there  said  the  parties  so  meant  the  words  to  be 
understood,  and  it  is  asked  that  to  support  this  declaration 
the  consent  verdict  or  decree  be  amended  so  as  to  embrace 
fees.  This  cannot  be  done  in  this  proceeding.  It  was  done 
on  a  motion  for  a  new  trial  in  Lucas  vs,  Lucas,  30  Georgia 
Reports,  191,  but  in  the  same  case  it  is  said  tliat  except  in  case 
of  such  a  motion  the  verdict  or  judgment  or  decree  can  only  be 
rectified  by  bill.  Inasmuch  as  now  a  party  is  never  forced 
into  equity  when  he  can  have  equity  relief  granted  at  law, 
we  think  it  might  be  rectified  on  a  proper  case  made  between 
proper  parties,  with  distinct  pleadings  either  in  equity  or  at 
law;  but  in  a  suit  at  law  to  recover  the  money,  to  mix  up 
such  equitable  relief  with  the  parties  now  in  court  in  this 
case,  would  be  an  anomaly  indeed ;  in  the  language  of  the 
chief  justice,  in  another  case,  it  would  be  a  legal  hermaphro- 
dite. It  is  clear  that  if  there  be  no  right  of  action  against 
these  administrators,  there  is  nothing  to  hold  the  heirs,  who 
live  in  other  counties,  in  court.  In  the  view  we  take  of  the 
case,  we  are  constrained  to  sustain  the  demurrer  and  to  re- 
verse the  judgment. 

Judgment  reversed. 


Fbancis  p.  Smith  d  al,,  plaintiffs  in  error,  vs.  Hamijn  J. 

Cook,  defendant  in  error. 

Whei'e  a  record  does  not  affirmatively  show  that  any  final  judgment  or  decree 
has  been  rendered  in  the  court  below,  there  is  nothing  for  this  court  to  re- 
view, and  the  writ  of  error  will  be  dismissed. 


\ 
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Practice  in  the  Supreme  Court.  Before  Judge  Kiddoo. 
Baker  County.     At  Chambers.     November  26th,  1875. 

Reported  in  the  decision. 

Vason  &  Davis;  A.  L.  Hawbs,  by  D.  H.  Pope,  for  plain- 
tifis  in  error. 

a 

Strozbr  &  Smith;  R.  F.  Lyon;  R.  N.  Ely,  for  defend- 
ant. 

Warner,  Chief  Justice. 

This  was  a  motion  for  a  new  trial,  as  stated  in  the  bill  of 
exceptions,  in  an  equity  cause,  in  which  Hamlin  J.  Cook  was 
complainant,  and  F.  P.  Smith  and  D.  D.  Smith  were  de- 
fendants, on  the  trial  of  which  it  is  alleged  that  a  decree.was 
rendered  in  favor  of  the  complainant,  but  the  record  before 
us  does  not  disclose  the  fact  that  any  verdict  or  decree  was 
rendered  in  the  cause  which  this  court  can  either  affirm  or 
reverse.  If  the  record  contains  a  full  and  complete  exemph'fi- 
cation  of  the  case,  as  the  clerk  certifies  it  does,  then  it  is  still 
pending  in  the  court  below,  for  there  does  not  api)ear  to  have 
been  any  final  disposition  of  the  cause  as  required  by  the 
4250th  section  of  the  Code. 

This  case  comes  within  the  ruling  of  this  court  in  the  ease 
of  Bean  &  Company  vs.  Hadley^  decided  at  the  present  term. 
Inasmuch,  therefore,  as  the  record  brought  here  by  the  plain- 
tiff in  error  does  not  affirmatively  show  that  any  verdict  or 
decree  has  been  rendered  in  the  cause  which  this  court  cao 
either  affirm  or  reverse,  it  is  ordered  that  the  writ  of  error  be 
dismissed. 
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Zois:s^  Williams,  plaintiff  in  error,  m.  Mary  A.  Stewart 

d  cU,f  defendants  in  error.  , 

I.  Suit  by  attachment  will  not  be  enjoined  at  the  instance  of  a  person  who  is 
no  party  thereto,  unless  it  appears  that  it  is  proceeding  to  his  injury,  and 
under  circumstances  that  entitle  him  to  interfere  by  such  means  for  the 
protection  of  his  rights. 

3.  That  a  promissory  note  has  b«en  paid  off  by  the  maker,  is  no  cause  for 
enjoining  a  pending  suit  thereon  against  the  indorser.  Such  payment  will 
be  a  defense  at  law. 

3.  The  vendor  of  land  who  retained  the  titles,  giving  only  a  bond  for  titles, 
and  who  has  transferred  the  notes  taken  for  the  purchase  money,  indorsing 
them,  and  who  is  sued  on  his  indorsements,  has  no  right,  because  of  these 
facts,  and  because  the  purchaser  is  insolvent,  to  enjoin  the  purchaser  from 
selling  the  land,  or  from  collecting  the  rents,  or  a  small  debt  due  for  tim- 
ber cut  from  the  land  and  sold,  or  to  have  a  receiver  appointed  to  take 
charge  of  the  land  and  collect  the  rents  and  the  debt  for  timber. 

Injunction.  Attachment.  Vendor  and  purchaser.  Bond 
for  titles.  Before  Judge  Clark.  Sumter  Superior  Court. 
April  Term,  1876. 

Williams  filed  his  bill  making,  in  brief,  this  case: 
On  September  2d,  1869,  complainant  sold  to  Emmett  M. 
Greeson  and  his  mother,  Mary  A.  Stewart,  a  lot  of  land  in 
said  county,  for  $4,135  00.  He  took  in  payment  therefor  two 
notes  on  said  Greeson,  one  for  $1,935  00,  dated  September 
27th,  1869,  and  due  April  Jst,  thereafter,  bearing  interest  at 
twelve  and  one-half  per  cent,  after  maturity;  the  other  for 
f 2,200  00,  of  same  date,  and  due  on  the  25th  of  December, 
thereafter,  bearing  same  interest  after  maturity.  He  delivered 
to  Gfeeson  his  bond  conditioned  to  convey  by  warranty  deed, 
on  the  payment  of  said  notes.  The  purchasers  were  placed 
in  possession  and  have  so  remained,  the  premises  being  of  the 
yearly  rental  value  of  $700  00.  The  first  note  was  paid  off 
by  Greeson  to  one  Burton,  the  then  holder,  either  in  1871 
or  1872.  The  second  was  indorsed  to  Harrold,  Johnson  & 
Company,  who,  in  September,  1873,  instituted  suit  thereon 
Bgainst  complainant  in  the  county  of  Schley.  In  the  same 
mouth  and  year,  and  in  the  same  county,  Mary  A.  Stewart 
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instituted  suit  against  complainant  on  the  first  note,  pretend- 
ing to  be  the  owner  thereof,  and  to  have  traded  for  the  same, 
when  she  knew  it  had  been  paid  off  by  her  son.     She  has 
also  sued  out  an  attachment  against  her  son  on  said  note  in 
Fulton  county,  where  they  both  reside.     Greeson  was  a  mi- 
nor at  the  time  of  said  purchase,  and  his  mother  was  the  real 
party  to  the  trade.     She  has  been  since  in  the  occupancy  and 
enjoyment  of  the  land,  receiving  the  rents,  etc.     One  John 
Wilder  is  now  in  possession,  having  rented  the  land  from  the 
said  Mary  A.  and  her  son,  for  the  year  1874.     One  Samuel 
Heys  is  indebted  to  said  mother  and  son  $40  00  for  timber 
cut  off  said  land.     The  said  Mary  A.  and  her  son  are  insol- 
vent.   Complainant  therefore  prays  as  follows: 

1st.  That  said  purchasers  be  enjoined  from  selling  the  laDd, 
from  collecting  the  rents  therefor,  and  from  collecting  the 
aforesaid  amount  due  for  timber;  and  that  their  tenant  and 
the  said  Heys  be  enjoined  from  paying  the  same  to  them. 

2d.  That  said  Mary  A.  be  enjoined  from  prosecuting  her 
attachment  against  her  son  in  Fulton  superior  court;  and  also 
from  proceeding  with  her  action  against  complainant  on  his 
indorsement,  in  Schley  superior  court. 

3d.  That  some  proper  person  be  appointed  receiver  to  col- 
lect the  rents  and  the  amount  due  for  timber,  and  to  take 
charge  of  the  land. 

4th.  That  the  land  may  be  sold  and  the  proceeds  thereof 
paid  to  Harrold,  Joiinson  &  Company  in  liquidation  of  the 
note  held  by  them;  that  the  sale  by  complainant  to  the  said 
Mary  A.  and  her  son  be  canceled,  and  the  note  for  $1,935  00 
be  decreed  to  be  surrendered,  canceled  and  paid. 

6th.  General  relief. 

The  bill  was  answered,  and  affidavits  filed,  all  of  which  tf 
deemed  immaterial  here. 

The  chancellor  refused  the  injunction  and  the  complain- 
ant excepted. 

Hawkins  &  Hawkins,  for  plaintiff  in  error. 


GuERKY  &  3o^)  for  defendants. 


ATLANTA,  JULY  TERM,  1876.  665 

Williams  vs,  Stewart  et  aL 


Bleckley,  Judge. 

1.  Why  should  injunction  be  ordered,  at  the  complainant's 
instance,  to  stay  the  attachment  suit  pending  in  Fulton  in  fa- 
vor of  the  mother  against  her  son?  Upon  what  is  that  at- 
tachment levied?  It  does  not  appear  by  the  bill.  Honv  will 
or  can  the  suit  prejudice  the  jcomplainant?  This  is  not  shown, 
or  even  suggested,  by  the  bill.  What  occasion  is  there  {oj 
him  to  interfere  with  this  family  attachment? 

•2.  On  the  facts  alleged,  injunction  is  not  needed  to  protect 
the  complainant  against  a  recovery  in  the  pending  suit  against 
himself  on  the  paid  note.  That  he  ever  indorsed  that  note 
is  not  distinctly  averred;  but  if  he  did,  and  if  the  suit  is 
founded  on  his  indorsement,  payment  by  the  maker  will  be  a 
complete  defense  at  law. 

3,  Several  reasons  occur  to  us  why  a  sale  of  the  land  by 
the  vendee  and  his  mother  cannot  be  restrained  for  any  cause 
shown  in  the  bill.  There  is  no  allegation  that  they  intend 
to  sell  it,  or  have  endeavored  to  sell  it.  For  aught  that  ap- 
pears, they  have  nothing  of  the  sort  in  contemplation.  But 
how  could  they  sell  it,  so  as  to  put  it  out  of  complainant's 
reach?  He  has  the  legal  title.  Upon  that  title  lie  could 
now,  or  hereafter,  recover  the  land  in  ejectment.  As  long  as 
be  is  liable  upon  his  indorsement  of  either  of  the  notes  given 
for  the  purchase  money,  or  as  long  as  he  is  not  reimbursed, 
should  he  pay  off  his  indorsement,  the  legal  title  will  remain 
where  it  is,  unless  he  chooses  to  part  with  it.  Let  him  stand 
upon  that.  Why  does  he  not  sue  and  recover  the  land? 
There  is  no  obstacle  that  we  can  see.  And  this  resource  will 
be  available,  whether  the  land  is  sold  by  others  or  not.  An- 
other measure  is  also  open  to  him,  which  is,  to  meet  his  obli- 
gation as  indorser  upon  the  note  not  paid  off,  bring  suit  upon 
that/  note,  file  a  deed,  and  sell  the  land  in  the  manner  pre- 
scribed by  the  Code.  But  he  has  instituted  no  suit,  either 
for  the  land  or  the  purchase  money.  This  brings  us  to  his 
prayer  for  injunction  against  collecting  the  rents  an<l  the  small 

Dote  for  timber,  and  for  the  appointment  of  a  receiver^     H.^ 
Vol.  lvi.  43. 
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has  brought  no  suit,  nor  does  he  render  any  excuse  for  not 
doing  so.  He  does  not  allege  that  the  land  is  insufficient  to 
pay  for  itself,  that  it  has  depreciated  in  value,  or  that  any 
waste  has  been,  or  will  be,  committed.  He  makes  no  case 
for  the  extraordinary  remedies  of  chancery:  51  Oeorgia  Be- 
ports,  602;  Tufts  vs.  Little,  6Qth  Ibid.,  139. 
Judgment  affirmed. 


John  B.  Worrill  d  al.,  plaintifis  in  error,  w.  Francis  M. 

CoKER,  defendant  in  error. 

Where  the  complainant  was  the  assignee  of  a  mortgage,  and  had  foredoMd 
and  levied  it  upon  the  defendant's  land,  said  mortgage  being  for  the  per- 
chase  money  thereof,  and  pending  litigation  in  reference  thereto,  the  pir- 
ties  agreed  upon  a  settlement,  to  the  effect  that  defendant  should  paj  an- 
nually so  much  money,  giving  his  notes  therefor,  but  if  he  failed  to  pay  ao/ 
note,  that  the  mortgage  Ji.  fa,  should  proceed  to  levy  and  sell  the  land, 
retaining  for  that  purpose  all  its  priority  of  lien  and  vitality,  and  defend- 
ant paid  one  of  the  notes  but  failed  to  pay  the  next  two  that  were  doe, 
and  complainant  proceeded  to  advertise  the  land  under  the  old  levy  on  tlte 
fi,  fa.,  and  the  defendant's  wife,  by  collusion  with  her  husband,  claimed 
the  land,  and  complainant  filed  a  bill  against  husband  and  wife,  alleging 
the  foregoing  facts,  in  substance,  and  further  alleging  the  insolvency  of 
both  defendants,  husband  and  wife,  and  the  waste  of  the  land  by  the  d^ 
fendants,  so  that  it  would  soon  be  so  exhausted,  and  the  timber  so  d^ 
stroyed  that  the  land  would  not  near  pay  the  purchase  money,  and  prajing 
for  a  receiver  to  take  charge  of  the  land,  and  hold  the  rents,  issues  and 
profits  thereof  to  await  the  final  hearing  of  the  cause ;  and  where  a  re- 
ceiver was  appointed,  and,  on  the  trial,-  the  defendants  demurred  to  the  bill 
for  want  of  equity,  and  moved  to  vacate  the  appointment  of  the  receiver, 
and  the  court  overruled  the  demurrer,  and  refused  the  motion  to  vacate: 

Held,  that  there  is  equity  in  the  bill,  and  that  the  court  did  right  to  overrole 
the  demurrer;  and  that  this  court  will  not  control  the  discretion  of  the 
chancellor  in  retaining  the  receiver  until  tlie  final  disposition  of  the  case. 

Equity.  Vendor  and  purchaser.  Receiver.  Before  Judge 
Clark.  Sumter  Superior  Court.  October  Adjourned  Term, 
1875. 

Reported  in  the  opinion. 

Hawkins  &  Hawkins;  J.  A.  Ansley,  for  plaintifis  in 
error. 
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B.  P.  HoLLis;  Lanier  &  Anderson,  for  defendant. 

Jackson,  Judge. 

This  case  rests  on  the  following  state  of  facts :  On  the  8th  day 
of  Octol)er,  1863,  John  R.  Worrill  executed  to  Barney  Parker 
his  mortgage  deed  of  said  date,  to  secure  the  payment  of  two 
promissory  notes,  which  came  due  respectively  on  the  Ist  day 
of  January,  1864  and  1865,  which  notes  were  given  for  a 
tract  or  settlement' of  land  in  Sumter  county,  for  the  sum  of 
$4,000  00  each,  making  in  the  aggregate  $8,000  00,  which 
were  assigned  by  said  Parker  to  F.  M.  Coker,  in  the  year  1866. 
At  the  October  term  of  the  superior  court  of  said  county, 
Coker  instituted  his  suit  for  the  foreclosure  of  said  mortgage, 
which  was  defende<l  by  Worrill,  and  at  the  October  term  of 
said  court,  1871,  Coker  recovered  his  judgment  of  foreclosure 
for  the  principal  of  said  notes.  Worrill  made  a  motion  for 
Dew  trial,  which  was  overruled,  and  excepted  to  the  judg- 
ment of  the  court  overruling  said  motion,  which  was  carried 
to  the  supreme  court  by  writ  of  error,  etc. 

About  the  time  the  bill  of  exceptions  was  filed  in  the  clerk's 
office  of  the  court  below,  Coker  sued  out  a  mortgage^,  /a. 
founded  on  said  judgment  of  foreclosure,  had  said  land  levied 
upon  on  the  19th  day  of  December,  1871,  which  levy  was 
superseded  by  Worrill,  at  the  time  of  filing  said  bill  of  excep- 
tions. 

While  said  cause  was  pending  in  the  supreme  court,  said 
Coker  and  Worrill  compromised  said  case,  which  was  entered 
into  on  the  Ist  day  of  June,  1872,  the  terms  of  which  com- 
promise were  put  in  writing  and  signed  by  said  Worrill  and 
Coker,  which  is  as  follows,  to-wit : 

**  Georgia — Sumter  County  : 

••  This  is  evidence  of  contract  this  day  made  and  entered  into  between  F,  M. 
Coker  and  John  R,    Worrill^  both  of  said  county  and  State  : 

**  Ist.  Worrill  agrees,  and  does  hereby  discontinue,  and  dis- 
miss all  suits  at  law  or  in  equity,  which  he  has  against  Coker 
^thoat  cost  or  expense  to  Coker. 
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^^2d.  Worrill  now  executes  his  certain  promissory  notes 
payable  to  F.  M.  Coker  or  bearer,  one  for  $250  00  clue  first  of 
November  next,  and  four  other  promissory  notes,  each  for 
$1,250  00,  due  respectively  on  the  first  of  June,  1873,  1874, 
1875  and  1876,  these  notes,  and  the  one  for  $250  00,  all  bear- 
ing interest  at  the  rate  of  ten  per  cent,  per  annum  from  and 
after  this  date,  all  of  which  the  said  Worrill  agrees  to  paj 
punctually  at  maturity. 

"3d.  Worrill  is  to  settle  with  L.  C.  Barrett  all  his  claim 
in  the  Gibbons  M.  Taylor  mortgage  claim,  which  he  lias 
already  done. 

"  4th.  Worrill  now  dismisses  his  writ  of  error  filed  in  Sum- 
ter superior  court,  in  the  case  of  F.  M.  Coker  w.  John  B. 
Worrill, 'the  same  being  a  judgment  foreclosing  mortgage  on 
realty,  and  agrees  to  let  the  judgment  for  $8,000  00  in  that 
case  stand  and  be  permanent,  and  let^.  /a  issue  thereon  and 
remain  in  the  hands  of  F.  M.   Coker,  to  be  levied  and  used 
in  case  the  said  Worrill  shall  fail  to  pay  punctually  the  notes 
described  in  the  second  part  of  this  contract,  and  in  case  said 
judgment  has  to  be  so  used  it  is  to  remain  good  for  the  $8,000, 
interest  and  costs,  called  for  by  the  face  thereof,  and  in  case 
of  the  failure  to  pay  said  notes  punctually  at   maturity,  or 
any  one  of  them,  then  said  judgment  shall  be  free  from  any 
pica  or  legal  exceptions  thereto  on  the  part  of  said  Worrill. 

"  5th.  Coker  agrees  to  hold  up,  and  not  proceed  to  enforce 
the  collection  of  the  $8,000  00  judgment  describe<l  in  the  fourth 
part  of  this  contract  until  there  is,  or  may  be  a  failure  on  tbe 
part  of  the  said  Worrill  to  pay  punctually  any  one  of  the 
notes  described  in  the  second  part  of  the  contract. 

"  6th.  In  case  of  the  prompt  and  punctual  payment  on  the 
part  of  Worrill  of  the  notes  described  in  the  second  part  of 
this  contract,  then  at  the  end  of  the  last  payment  the  said  Coker 
agrees  to  cancel  the  judgment  for  $8,000  00,  described  in  the 
fourth  part  of  this  contract,  and  the  mortgage  on  whidi  it  is 
based,  and  deliver  the  whole  over  to  Worrill,  but  should  the 
notes  not  be  paid  as  aforesaid,  then  the/,  /a.  for  the  $8,000  00, 
is  to  be  valid  «Lud  mtact  to  all  intents  and  purposes  iu  &vor 
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of  the  said  Coker  for  the  full  amount,  and  he  shall  be  at 
liberty  to  proceed  to  4evy  and  sell  the  property  included  in 
the  said  mortgage  and  mortgage^,  fa.,  and  it  shall  remain 
valid  and  be  considered  so,  and  the  property  subject  to  sale  as 
though  there  never  had  been  any  compromise,  if  the  notes 
described  in  the  second  part  of  this  contract  shall  not  be  punc- 
tually met  and  paid  as  they  mature.  Worrill  is  to  pay  all 
costs  in  the  settlement  of  all  the  cases. 

"  In  testimony  whereof  the  parties  hereto  have  hereunto 
set  their  signatures,  this  the  first  day  of  June,  1872. 

"This  compromise  is  to  settle  Coker's  hulf  interest  in  the 
Taylor  mortgage  claim  for  some  $3,800  00,  dated  in  1862 ; 
and  is  to  settle  all  claims  had  by  Worrill  against  Coker. 

"  The  $8,000  00  mortgage  judgment  being  for  the  purchase 
money  of  the  land  included  in  the  mortgage,  this  compro- 
mise is  not  to  affect  the  priority  or  lien  which  the  law  gives 
to  this  character  of  debt.     Signed  in  duplicate. 

"John  R.  Worrill, 
"  F.  M.  Coker." 

Worrill  paid  the  first  note  named  \h  said  contract  of  com- 
promise, but  failed  to  pay  the  two  next  falling  due;  and  on 
the  3d  day  of  December,  1874,  Coker  was  going  forward  to 
advertise  and  sell  said  land  by  virtue  of  said  mortgage  j!. /a., 
under  the  said  ohl  levy,  when  Geraldine  Worrill,  wife  of  said 
John  B.,  interposed  her  claim  to  said  land,  and  at  the  same 
time  made  an  affidavit,  under  the  statute  in  such  case  made 
and  provided,  of  her  inability  to  give  the  bond  and  security 
required  by  law,  on  account  of  her  poverty.  Whereupon 
Coker  filed  his  bill  setting  up  the  foregoing  facts,  charging 
waste  and  mismanagement  of  said  plantation,  and  fraudulent 
combination  between  paid  John  R.  and  the  said  Geraldine  to 
hinder,  delay  and  defraud  him  in  the  premises,  and  the  in- 
solvency of  all  the  parties  defendant  to  said  bill,  and  conclu- 
ded said  bill  with  a  prayer  for  an  injunction  against  waste  and 
mismanagement^  and  the  appointment  of  a  receiver  to  receive 
the  rents,  issues  and  profits  of  said  land,  subject  to  the  final 
decree  of  the  said  court,  with  a  waiver  of  discovery^  et<^« 
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At  the  hearing,  under  an  order  of  the  court  to  show  cause 
why  said  injunction  and  the  appointment  of  a  receiver  should 
not  be  granted^  the  chancellor  rendered  a  decree  appointiDg  a 
receiver  in  the  words  following,  to-wit: 

''Afler  hearing  the  bill^  answer  and  affidavits  iu  this 
case,  and  after  argument  of  counsel,  it  is  ordered,  that  Moses 
Speer,  Esq.,  be,  and  he  is  hereby  appointed  receiver,  to  take 
charge  of  the  farm  mentioned  iu  said  bill,  and  receive  the 
crops,  issues,  rents  and  profits  arising  therefrom,  and  hold 
them  subject  to  the  order  of  the  court.  If  John  R.  Worrill 
withdraws  his  mules  and  other  stock  from  said  farm,  which 
he  is  at  liberty  to  do,  the  complainant,  Coker,  must  furnish 
such  stock  as  is  necessary  to  said  farm.  He  is  also  to  supply 
said  farm  with  all  needful  implements  of  husbandry,  and  fur- 
nish all  such  supplies  as  are  necessary  to  keep  said  farm  in 
running  order,  and  necessary  to  further  the  crop. 

"After  the  crops  of  the  year  are  gathered,  the  receiver wil* 
report  to  this  court  the  amount  and  kind  thertof,  and  will 
keep  an  account  of  all  expenditures  and  receipts,  and  be  readj 
at  any  time  to  report  to  this  court. 

"  J.  M.  Clark,  j.  s.  c.  s.  w.  c. 

"At  Chambers,  August  2d,  1875.'* 

And  afterwards,  during  the  October  adjourned  term  of  said 
court,  1875,  defendants,  by  their  counsel,  enteretl  their  gen- 
eral demurrer  to  said  bill,  for  the  want  of  equity,  and  moved 
to  dismiss  said  bill  and  discharge  said  receiver,  which  de- 
murrer was  overruled,  and  the  receiver  retained  by  the  court, 
and  defendants  excepted. 

The  question,  therefore,  is,  do  the  above  recited  fects 
make  a  case  for  the  interposition  of  equity?  If  the  case 
stood  between  Parker,  the  vendor  and  mortgagee,  and  Wor- 
rell, the  purchaser  and  mortgagor,  and  if,  as  is  alleged,  the 
defendants  were  insolvent  and  were  committing  waste,  there 
being  a  certain  lien  on  the  land  in  the  way  of  a  mortgage  to 
secure  the  purchase  money,  there  can  be  no  doubt  that  there 
would  have  been  equity  in  the  bill :  Tufts  vs.  LUtk,  56th  Gear- 
gia  Repmia^  139  ;  Chappell  vs.  Boyd  et  al.,  this  term. 
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Does  it  make  any  difierence  that  the  mortgage  is  in  the 
hands  of  an  assignee  for  value?  We  can  see  none.  The 
assignee  is  subject  to  all  the  equities  between  the  original 
parties :  Co<1e,  section  2244.  Why  is  he  not  entitled  to  all  the 
rights  and  equities  of  the  original  mortgagee?  If  the  de- 
fendant in  mortgage  may  defend  as  against  the  original  mort- 
gagee, and  set  up  all  defenses  legal  and  equitable,  wliy 
should  not  the  assignee  prosecute  in  the  same  way,  and  be 
clothed  with  all  the  rights  of  the  mortgagor?  If  liable  to 
all  the  defenses,  why  is  he  not  panoplied  with  all  the  offen- 
sive armor  of  his  vendor?  We  cannot  see  why  not.  But 
here,  in  this  case,  Worrill  has  recognized  the  assignee  as  fully 
in  the  shoes  of  this  mortgagor ;  he  has  treated  and  traded 
with  him  as  such  mortgagor,  about  the  mortgage,  its  execu- 
tion and  enforcement;  got  time  from  him  upon  a  new  agree- 
ment, broken  that  new  agreement,  and  now  has  got  his  wife 
to  claim  the  land  that  he  may  waste  it  all.  Such  are  the 
allegations,  and  they  are  all  admitted  by  tlie  demurrer.  The 
equities  of  the  bill  are  thick  as  hops,  and  we  affirm  the 
judgment  overruling  the  demurrer.  Some  point  was  made 
on  the  right  of  Coker  to  proceed  with  his  old  levy,  as  the 
contract  of  compromise  stipulated  that  he  might  levy  and  sell, 
indicating,  it  is  urged,  a  new  levy.  We  think  this  point  very 
thin.  Equity  has  possession  of  the  whole  case  now,  and  her 
eyes  are  too  searching  not  to  penetrate  such  shadowy  devices. 
It  cannot  matter  to  Worrill  whether  an  old  or  a  new  levy 
shall  sell  the  land,  or  whether  it  shall  be  sold  by  decree  in 
chancery.  His  duty  is  to  pay  the  money  he  promised,  an<l 
thus  he  can  stop  any  sale  of  it.  It  follows  that  the  receiver 
should  have  been  retained. 

Judgment  affirmed. 
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C.  M.  Payne,  treasurer,  plaintiff  id  error,  tw.  A.  M.  Peb- 

KERSON,  sheriff,  defeodaot  in  error. 

t  Pleadings  cannot  be  waived. 

2  Mandamus  absolute  cannot  issue  at  Chambers. 

3  Mandamus  absolute  cannot  issue  against  a  county  treasnrer  directing  him 
to  pay  a  claim  alleged  to  be  due  to  the  sheriflf,  but  which  is  neither  stated  in 
the  affidavit  of  the  latter  to  be  due  him  by  the  county,  nor  to  have  been 
demanded  by  him  from  the  treasurer,  nor  from  any  other  officer  of  the 
county. 

4.  The  treasurer  never  having  had  notice  of  the  proceedings  npon  which  tbe 
order  was  based,  the  judgment  was  not  binding  upon  him. 

MandamuB.  Pleadings.  Waiver.  County  matters.  Judg- 
ments. Before  Judge  Peeples.  Fulton  County.  At  Cbatn- 
bers.     February  12ih  1876. 

Reported  in  the  decision. 

John  T.  Glenn,  by  Jackson  &  Lumpkin,  for  plaintiff 
in  error. 

John  L.  Hopkins,  for  defendant. 

Warner,  Chief  J  ustice. 

It  appears  from  the  record  in  this  case  that  the  sheriff  of 
Fultoti  county  made  out  an  account  containing  a  list  of  pris- 
oner carried  to  and  from  the  jail  of  said  county  to  the  superior 
court,  at  different  terms  thereof,  amounting  to  the  sum  of 
$766  26,  which  was  sworn  to  by  him  as  being  true  and  cor- 
rect, on  the  20th  of  June,  1876.  It  also  appears  that  an  agree- 
ment was  entered  into,  between  the  attorney  for  the  sheriff 
and  the  ordinary  of  Fulton  county,  that  a  formal  applica- 
tion for  a  writ  of  mandamus  should  be  waived,  and  that 
the  presiding  judge  should  hear  and  determine  the  motion 
for  a  manciamu^  absolute,  as  if  the  same  had  been  formally 
presented,  and  that  he  might  determine  the  same  at  his  oon* 
yenience.  This  agreement  was  not  signed  by  the  ooan^ 
treasurer.    It  (vxtIYv^t  ^^^^^^qax^  from  the  record,  that  on  tha 


si 
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12tli  of  February,  at  chambers,  tlie  presiding  judge  passed 
the  following  order:  '^It  is  considered  aud  ordered  that  the 
foregoing  amount  is  a  just  and  proper  charge  on  the  county 
treasury,  and  that  a  mandamuH  absolute  issue  requiring  and 
commanding  the  payment  of  the  same/'  On  the  same  day, 
the  clerk  of  the  superior  court  of  Fulton  county  issued  a  per- 
emptory writ,  in  pursuance  of  said  order,  directed  to  C  M. 
Payne,  county  treasurer  of  Fulton  county,  commanding  him  to 
pay  the  said  sum  of  $756  25,  in  obedience  to  the  aforesaid  order. 
Service  of  this  writ  was  acknowledged  by  Payne  on  the  14th 
of  February,  1876,  and  payment  of  the  amount  specified 
therein  was  demanded  of  him  by  the  sheriff's  attorney  on  the 
same  day,  which  was  refused.  To  the  granting  of  the  afore- 
said order  and  judgment  by  the  presiding  judge,  Payne,  the 
county  treasurer,  excepted. 

The  granting  of  the  order  and  judgment  as  set  forth  in  the 
record,  was  error :  First,  because  there  were  no  pleadings 
which  would  have  authorized  the  judge,  under  the  law,  to 
pass  such  an  order  or  judgment.  By  the  twenty-first  com- 
mon law  rule  of  court,  no  consent  to  dispense  with  pleading 
will  in  any  case  be  allowed :  See  Code,  section  204 ;  Central 
Bank  et  al.  vs.  Johnson  &  Smith,  decided  at  the  last  term. 
Second,  if  the  pleadings  could  have  been  waived  by  consent, 
Payne,  the  county  treasurer,  against  whom  the  writ  was  or- 
dered to  be  issued,  was  no  party  to  that  consent  or  agrement. 
Third,  the  writ  of  mandamus  was  ordered  to  be  issued  at  cham- 
bers, and  not  in  term  time.  Whereas,  the  statute  allows 
writs  of  mandamUrS,  quo  warranto^  and  prohibition,  to  be 
granted  at  any  time,  on  proper  showing  made,  but  requires 
that  the  return  thereof  shall  be  made  in  term  time:  Code,  sec- 
tion 3201 ;  Doughty,  Pearson  &  Company  vs.  Walker,  54 
Georgia  Reports,  595.  Fourth,  the  account  made  out  by 
the  slieriff  is  not  made  out  against  the  county  of  Fulton,  nor 
does  he  state  in  his  affidavit  that  the  amount  of  the  account  is 
due  him  by  the  county,  or  that  he  has  ever  demanded  pay- 
ment thereof  of  the  county  treasurer,  or  of  any  other  officer 
of  the  county.     Fifth,  Payne,  the  county  treasurer^  «^vs^ 
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whom  this  order  and  judgment  was  awarded,  never  had  anj 
notice  of  the  proceedings  upon  which  it  was  obtained,  was  no 
party  thereto,  and  never  had  his  day  in  court  to  be  heard  or 
to  show  cause,  so  far  as  the  record  discloses,  why  the  order 
and  judgment  requiring  and  commanding  him,  as  county 
treasurer,  to  pay  the  said  account  of  S755  25,  should  not  be 
granted.     The  first  notice  that  he  appears  to  have  had  of  the 
proceeding    was  on  the  14th  of  February,  1876,  when  be 
acknowledged  service  on  the  writ  of  mandamuB  issued  by  the 
clerk  in  pursuance  of  that  order  and  judgment,  and  waived  a 
copy  thereof,  and  refused  to  pay  tlie  amount  claimed  therein 
when  demanded  of  him  by  the  sheriff's  attorney.     On  the 
statement  of  factd  contained  in  the  record,  this  judgment  is,  in 
one  respect,  like  that  {)eace  of  mind  of  wliich  we  read,  it 
'^passetli  all  understanding,"  especially  all  ^09^0/ understand- 
ing. 

Let  the  judgment  of  the  court  below  be  reversed. 


AuGUSTiN  A.  Fletcher,  executor,  plaintiff  in  error,  m. 
John  W.  Renfroe,  treasurer,  defendant  in  error. 

1.  An  executive  warrant  upon  the  treasury  of  the  state,  authorizing  the  pay* 
ment  of  money  in  pursuance  of  an  appropriation  made  by  law,  is  not  a  con* 
tract  nor  in  the  nature  of  a  contract,  but  is  only  a  license  or  power,  and  is 
revocable  so  long  as  the  payment  which  it  warranted  has  not  been  made. 

2.  If  revocation  cannot  take  place  by  the  separate  act  of  the  governor,  it  on 
take  place  by  the  joint  act  of  the  governor  and  the  general  assemUj; 
and  a  resolution  passed  by  both  houses  and  approved  by  the  governor,  in- 
structing the  treasurer  not  to  pay  the  warrant,  is  a  virtual  revocation. 

3.  In  the  face  of  such  a  resolution  the  judiciary  will  not,  by  mandamus, 

compel  the  treasurer  to  recognize  the  warrant  and  pay  out  money  under  it 

• 

Slate.  Governor.  Executive  warrant.  MandcLmw.  Be- 
fore Judge  Peeples.*  Fulton  Superior  Court  April  Term, 
1876.  ^ 

Fletcher,  ^a  exftCoXwt  oil  ^««t^  ^.^^^^^^RRftaaed^  held  two 
executive  Yratraxv^a  Aga^Vj  '&^\\>\fi^xjL^:^\^^^^5^^ 
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of  the  state  of  Georgia^  dated  December  Tth,  1871,  by  the 
first  of  which  the  treasurer  of  the  state  was  directed  to  pay 
to  said  Cole  or  bearer,  $6,914  35,  and  by  the  second,  $7,346  00, 
''out  of  any  moneys  which  now  are,  or  hereafter  may  be,  in 
the  treasury,  not  otherwise  specially  appropriated,  and  place 
to  account  of  8th  section,  act  of  24th  October,  1870,  to  lease 
Western  .and  Atlantic  Railroad."  The  first  warrant  con- 
cluded with  the  words  ^'Judgment  of  court  against  Western  and 
Atlantic  Railroad;"  the  second  with  ''Being  claim  against 
Western  and  Atlantic  Railroad,  audited  by  Board  of  Com- 
missioners." Both  were  approved  by  Madison  Bell,  the  then 
comptroller  general,  on  the  day  afler  their  date.  Need  ham 
L.  Angier,  the  then  treasurer  of  the  state,  declined  to  pay  the 
warrants.  The  general  assembly,  by  joint  resolution  ap- 
proved by  James  M.  Smith,  governor,  on  August  24th,  1872, 
directed  the  treasurer  not  to  pay  the  first  of  the  above  named 
warrants,  and  by  joint  resolution  approved  August  26th, 
1872,  gave  similar  directions  as  to  the  second.  Conley  was 
succeeded  by  Smith,  as  governor,  and  Angier  by  Jones,  as 
treasurer.  Jones  was  succeeded  by  Renfroe.  Demands  were 
made  either  by  Cole  or  his  executor,  upon  each  of  the  afore- 
said treasurers,  for  payment  Angier  simply  declined  to  pay 
the  warrants;  Jones  and  Renfroe  referred,  as  ground  for  their 
refusal,  to  the  aforesaid  joint  resolutions.  Cole  applied  for 
the  writ  of  mandamus  against  Jones,  as  treasurer,  but  before 
this  proceeding  was  terminated  the  former  died  and  the  lat- 
ter ceased  to  be  treasurer.  Fletcher,  as  executor  of  Cole,  then 
applied  for  mandamus  against  Renfroe,  the  present  treasurer* 
Amongst  other  grounds  why  mandamtia  should  not  issue 
against  him,  the  latter  set  up  the  aforesaid  resolutions.  The 
petition  was  refused  and  the  applicant  excepted. 

Many  other  questions  were  made,  but  are  not  reported  as 
immaterial  in  view  of  the  decision. 

^Lester  &  Thomson;  McCay&  Trippe,  for  plaintiff  in 
error. 

N.  J.  Hammond,  attorney  general^  for  VYi^  ^^feu&wxV. 
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Bleckley,  Judge.    * 

This  is  a  case  of  first  impression.  None  like  it  has  been 
cited  hj  counsel,  and  none  has  been  discovered  by  our  own 
research  since  the  argument  We  shall  confine  our  opinion 
to  a  very  narrow  range,  keeping  in  view  the  one  practical 
question  for  decision,  which  is,  whether  the  remedy  of  man- 
darmts  is  available  to  the  petitioner  on  the  state  of  facts  in  the 
record.  We  do  not  find  it  necessary  to  rule  whether  a  valid 
appropriation  of  money  for  the  payment  of  the  claims  which  he 
seeks  to  collect  from  the  state  has  been  made  or  not.  For  the 
purposes  of  our  decision,  it  may  be  conceded  that  the  appro- 
priation  is  regular,  and  in  all  respects  legal.  It  may  also  be  con- 
cealed that  the  executive  warrants  were  duly  issued,  and  that 
it  was  the  legal  duty  of  the  treasurer  then  in  office  to  pay  them. 
The  further  concession  may  be  made  that  mandamus  might 
have  been  evoked  to  compel  payment.  But  the  writ  was  not 
applied  for  on  the  refusal  of  that  officer  to  act  as  the  warrants 
directed  him  to  act.  He  went  out  of  office  leaving  the  money 
unpaid,  and  the  governor,  by  whom  the  warrants  were  issued, 
went  out  also.  These  warrants  descended  upon  their  succes- 
sors as  outstanding;  and,  so  far  as  appears,  no  successor  in 
either  office  has  recognized  them  as  entitled  to  payment  On 
the  contrary,  the  governor  has  approved  the  joint  resolutions 
of  the  general  assembly,  passed  in  August,  1872,  instructing 
the  treasurer  not  to  pay  them.  These  resolutions  have  been 
acted  upon  and  obeye<l  both  by  the  present  incumbent  of  the 
treasury  and  his  immediate  predecessor.  No  money  can  be 
paid  out  of  the  treasury  before  it  is  appropriated.  Neither 
can  it  be  paid  out  afler  it  is  appropriated  without  more. 
There  must  be  either  express  legislative  authority  to  pay 
without  the  governor's  warrant,  or  the  governor's  warrant 
must  be  produced  :  Code,  sections  5064,  76,  92.  Appropri- 
ation casts  no  duty  upon  the  treasurer  to  pay.  His  duty 
arises  from  the  co)ijiinct  operation  of  the  appropriation  and 
the  warrant.  One  is  as  indispensable  as  the  other.  And  it 
admits  of  grave  dowbl  y(!iether  a  warrant  issued  by  a  gov- 
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emor  other  than  the  one  in  office  when  the  payment  is  made 
can  be  legally  recognized  by  the  treasurer  without  approval, 
express  or  implied.  There  is  much  in  the  Code  tending  to 
show  that  the  living,  active  head  of  the  executive  department 
is  set  as  a  perpetual  guard  over  the  treasury.  To  unlock  the 
vaults  under  the  fiut  of  a  pre4lecessory  without  the  concur- 
rence of  the  incumbent,  would  lessen  the  security  against 
frauds  and  forgeries,  and  would,  at  all  events,  cut  into  the 
unity  of  fiscal  administration.  It  would  be  no  strain  of  con- 
struction to  hold  that  the  system  of  the  Code  contemplates 
payment  on  warrants  of  the  governor  for  the  time  being,  and 
tliat  those  issued  by  previous  governors  are  either  to  be  re- 
newed or  sanctioned  by  the  incumbent  in  some  form  before 
they  can  gain  recognition  at  the  treasury.  The  law  does  not 
require  warrants  to  issue  under  the  seal  of  the  department, 
as  it  probably  would  do  if  it  contemplated  that  they  should 
remain  of  force  indefinitely,  It  would  seem  that  in  cases  of 
unlimited  appropriations,  at  least,  the  warrants  drawn  by 
previous  governors,  and  left  over,  ought  to  be  approved  or  re- 
drawn to  make  theni  effective.  *'Any  money  in  tlie  treasury 
not  otherwise  appropriate*!,"  is  a  far-reaching  expression,  and 
if  old  warrants  can  take  the  money  as  fast  as  it  comes  in,  the 
governor  in  office  may  be  subjected  to  a  succession  of  financial 
surprises  very  embarrassing  to  him  and  very  injurious  to  the 
state. 

1.  But  we  need  not  hold  that  the  treasurer  must  have  the 
oo-operation  of  the  governor  for  the  time  being  to  enable  him 
to  deliver  money  from  the  treasury.  That  point  can  be  treated 
as  not  necessarily  involved  here;  for  if  executive  warrants  are 
subject  to  revocation,  these  have  been  revoked.  Are  they 
subject  to  revocation?  What  are  they?  Not  bills  or  notes. 
The  governor  has  no  power  to  execute  bills  or  notes  and  bind 
the  state.  Are  they  contracts  at  all,  or  in  the  nature  of  con- 
tracts? We  think  not.  They  are  not  engagements  between 
'party  and  party,  but  the  mere  license  of  the  governor,  author- 
izing the  treasurer  to  pay  money.  The  creditor  need  not  have 
possession  of  them  at  all.     He  need  never  see  them.    They 
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are  official  documents  passing  between  two  officers  of  the 
state,  and  may  be  handed  from  one  to  the  other  without  the 
intervention  of  anybody.  Usage  lias  established  a  different 
course  of  deah'ng,  but  there  is  nothing  in  the  nature  of  things 
that  requires  it.  If  the  governor  pleased  to  do  so  he  might 
send  every  warrant  he  issues  to  the  comptroller  general,  and 
after  its  approval  by  that  officer,  have  it  brought  back  to  his 
own  office  and  there  held  till  paid.  This  would,  perhaps,  in- 
volve a  change  in  book-keeping  and  in  the  system  of  receipts, 
but  nothing  more.  It  would  change  no  legal  right  of  the 
creditor,  for  his  right  is  to  have  the  money,  not  to  have  the 
warrant.  The  warrant  creates  no  debt.  It  is  the  letter  of  the 
attorney  which  the  state,  by  the  governor,  with  the  approval 
of  the  comptroller  general,  sends  to  the  treasurer,  authoris- 
ing him  to  make  payment  Like  any  other  mere  power,  it  is 
revocable  while  it  has  not  been  carried  into  execution. 

2.  It  may  be  that  the  governor  alone  cannot  revoke  it 
But  undoubtedly  the  state  can.  There  would  seem  to  be 
much  reason  for  holding  that  the  governor  retains  power  over 
the  public  money,  to  preserve  it  until  it  is  actually  paid  out 
After  issuing  a  warrant  he  may  discover  that  he  has  erred  or 
been  imposed  upon.  He  may  have  been  grossly  defrauded. 
To  deny  him  power  to  revoke  his  warrant,  or  to  prevent  pay- 
ment by  a  counter-order,  would  be  to  cripple  his  department 
He  is  undoubtedly  invested  by  law  with  a  discretion  in  issu- 
ing warrants.  He  can  be  put  under  no  direct  compulsion  to 
issue.  Then  why  may  he  not  be  trusted  by  law  to  recall  any 
that  may  be  issued  improvidently?  But  the  power  of  the 
state  itself  is  represented  by  the  governor  and  the  general  as-  ^ 
senibly  together,  in  measures  of  legislation.  And  the  war- 
rants now  in  question  have  been  virtually  revoked  by  the 
joint  resolutions  above  referred  to.  The  treasurer,  by  theae 
resolutions,  is  instructed  not  to  pay  them.  The  reasons  that 
moved  to  this  action  are  not  set  forth,  further  than  that  a 
joint  committee  had  investigated  the  subject  and  reported  ad-  ' 
versely  to  the  warrants.  We  are  bound  to  presume,  as  tbe 
tribunal  ^as  com^\ftT\\»^  VV\«A.  the  decision  was  right    We 
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cannot^  as  a  court,  admit  the  possibility  that  the  tone  of  Geor- 
gia^ in  dealing  with  a  case  of  state  duty  or  state  obligation,  is 
lower  than  that  of  those  governments  whose  example  is  so 
forcibly  presented  by  one  of  the  learned  judges  of  the  court 
of  claims,  in  Brown's  case,  6  Nott  &  Hunt,  171. 

3.  Unless  the  element  of  contract  was  in  the  warrants  them- 
selves, and  we  have  said  it  was  not,  whether  they  should 
live  or  die  was  for  the  state  to  decide.  We  think  a  legisla- 
tive direction,  by  joint  resolution  approved  by  the  governor, 
not  to  pay  them,  is  to  be  complied  with  by  the  treasurer ;  and 
that  the  judiciary  should  not  command  him  by  maiidwnua 
to  do  otherwise. 

Judgment  affirmed. 


Moses  Bryan,  plaintiff  in  error,  vs.  Ransome  Suggs,  de- 
fendant in  error. 

Where  the  complainant  brings  a  biU  for  a  receiver  and  for  the  possession  of 
land  in  the  nature  of  equitable  ejectment,  alleging  insolvency  and  waste, 
and  the  defendant,  by  answer,  in  the  nature  of  a  cross-bill,  prays  for  a  can- 
cellation of  the  deed  which  he  made  to  complainant,  on  the  ground  that  the 
trade  between  the  parties  was  the  exchange  of  the  land  sued  for  by  com- 
plainant for  a  tract  of  land  in  Florida,  and  that  he  was  induced  to  make 
the  trade  by  the  false  and  fraudulent  representations  of  the  complainant , 
and  the  evidence  on  the  question  of  such  fraudulent  representations  is  con- 
flicting, and  the  land  which  complainant  traded  lay  in  the  state  of  Florida, 
and  defendant  had  never  seen  it,  but  acted  upon  these  representations,  and 
the  Florida  land  turned  out  to  be  of  but  little  value ;  and  the  jury  found 
and  decreed  that  the  trade  should  be  annulled  and  the  deeds  canceled,  and 
that  defendant  should  retain  possession  of  his  original  land ;  and  the  pre- 
siding judge  refused  to  grant  a  new  trial : 

JfM^XhaX  this:  court  will  not  control  the  discretion  of  the  presiding  judge  in 
overruling  the  motion  for  a  new  trial. 

New  trial.    Sale.     Vendor  and  purchaser.     Before  Judge 
CliARK.     Lee  Superior  Court.     March  Term,  1876. 

Reported  in  the  opinion. 
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W.  A.  Hawkins,  for  plaintiff  in  error. 

GuERRY  &  Son  ;  G.  W.  Warwick,  for  defendant. 

Jackson,  Judge. 

Bryan  brought  suit  in  equity  against  Suggs,  alleging  that 
they  had  traded  lands  and  exchanged  deeds,  and  that  Su^ 
had  retained  possession  under  a  contract  for  rent,  but  now  re- 
fused to  acknowledge  Bryan  as  landlonl,  but  claimed  the  land 
as  his  own,  and  had  committed  and  was  commitin*;  waste 
upon  it,  and  prayed  an  injunction,  receiver,  etc.,  an<l  posses- 
sion of  tlie  hind.  Suggs  answered  that  Bryan  had  cheated 
and  defrauded  him;  that  he  was  an  ignorant,  illiterate  man; 
that  Bryan  did  not  read  over  the  deeds  to  him  ;  that  he  repre- 
sented his,  Bryan's,  land,  which  was  in  Florida,  to  be  eight 
hundred  acres,  when  it  was  but  five  hundred  ;  to  l)e  very 
fertile,  having  grape  vines  on  it  that  would  make  five  or  six 
rails  to  the  cut,  and  other  similar  extravagant  tales  ;  that  he, 
Bryan,  had  given  a  very  large  sum  for  it,  and  that  it  was 
worth  a  very  lartre  amount;  that  these  representations  were 
all  false;  that  he,Sugj^s,  relied  upon  them,  and  traded  on  them; 
and  he  prayed  for  a  cancellation  of  the  deeds,  the  annulling  of 
the  trade,  and  the  retention  of  the  property  and  possessi<m  of  his 
own  original  land.  There  was  conflict  in  the  testimony,  hut 
the  jury  found  for  defendant,  Suggs,  and  that  the  trade  be 
annulled,  the  deeds  e^inceled,  and  Suggs  keep  his  pro{)erty 
and  possession.  Bryan  moved  for  a  new  trial,  the  court  be- 
low refused  it,  and  Brvan  excepted. 

The  court  below,  in  his  charge,  put  the  case  upon  the  jwint 
of  whether  Bryan  had  falsely  and  fraudulently  misrepresented 
to  Suggs,  and  tiiereby  cheated  and  defrauded  him  int4)  the 
trade.  Bryan's  counsel  here  insisted  that  Suggs  should  have 
looked  at  the  Florida  land,  and  failing  to  look, that  he  boughtat 
his  peril.  We  think  that  had  the  two  plantations  or  the  lands 
laid  side  by  si<le  or  in  the  neighborhood  of  each  other,  the  law 
would  have  required  Suggs  to  look  for  himself,  and  then  that 
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the  houses  upon  the  land  and  its  value  would  have  been  open 
to  inspection,  and  both  would  have  traded  on  equal  terms  as 
respects  its  appearance  and  value;  but  when  Suggs^  land  was 
where  both  had  access  to  it,  and  Bryan's  was  off  in  Florida, 
and  Bryan  made  representations  about  it  which  were  untrue, 
and  which  misled  Suggs,  the  case  is  diflferent.  In  such  case, 
the  questions  are  just  where  the  presiding  judge  put  the  case. 
Were  tlie  representations  made,  were  they  false,  and  was  Suggs 
misled  by  them  ?  The  jury  having  found  the  affirmative  of 
these  questions,  the  court  below  being  satisfied  with  the  find- 
ing, no  error  of  law  having  been  committed,  we  decline  to 
interfere. 

Judgment  affirmed. 


C.  M.  Davis,  executor,  plaintiff  in  error,  vs,  James  M, 

Clabk  et  cU,,  defendants  in  error. 

V^ere  complainant's  bill  alleged  that  he  had  sold  certain  lands,  and  taken 
notes  for  part  of  the  purchase  money ;  that  he  was  induced  by  fraud  to 
enter  a  credit  on  such  notes  without  receiving  proper  consideration  there- 
for ;  and  that  the  defendants  had  combined  to  defeat  the  payment  of  the 
balance  due  him,  and  praying  that  the  credit  be  corrected,  and  the  land 
sold  to  pay  the  balance  aforesaid : 

//!f/df  that  it  was  error  to  require  him  to  elect  whether  he  would  proceed  for 
the  purchase  money  or  for  the  recovery  of  the  land. 

Equity.  Practice  in  the  Superior  Court.  Jurisdiction. 
Before  Judge  Wright.  Calhoun  Superior  Court.  March 
Term,  1876. 

The  following,  taken  in  connection  with  the  decision,  suffi- 
ciently reports  the  facts  of  this  case  : 

Complainant  alleged  that  he  had  agreed  to  take  from  Haw- 
kins, as  a  partial  payment  on  the  balance  of  the  purchase 
money  due  for  the  land  bought  by  Clark  &  Hawkins,  certain 
notes  which  the  latter  had  deposited  in  the  Bank  of  Ameri- 
cas ;  that  said  Hawkins  assured  him  that  they  amounted  to 
Vol.  lvi.  44. 
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$3,000  00,  and  promised  to  make  the  proper  correction  if 
there  should  prove  to  be  a  mistake  in  the  amonnt  so  allied 
to  be  due  and  unpaid  ;  that,  induced  by  these  representations, 
he  entered  a  credit  of  $3,000  00  upon  the  notes;  that  after- 
wards he  found  that  the  amount  due  and  unpaid  was  less  than 
the  credit  given,  by  8l>000  00 ;  and  that  Hawkins  refused  to 
make  the  necessary  correction.     Further,  that  Clark  trans- 
ferred the  bond  for  titles  to  one  Bell ;  that  Hawkins  sold  the 
land  to  J.  Tomlinson,  and  made  him  a  deed  thereto ;  that 
the  son  of  the  latter  was  put  in  possession ;  that  the  place 
was  allowed  to  be  sold  for  taxes;   that  the  son,  who  ms 
in  possession,  bought  it  and  took  title  in  his  own  name;  that 
all  these  parties  took  with  notice,  and  acted  in  concert  to  de- 
feat the  collection  of  the  balance  of  the  purchase  money. 

The  bill  was  filed  in  Calhoun  county,  where  the  younger 
Tomliuson  resided ;  the  other  defendant  did  not  live  in  siicb 
county. 

B.  B.  Bower  ;  C.  B.  Wooten  ;  J.  J.  Beck  ;  Gusrbt  & 

Son,  for  plaintiff  in  error. 

Vason  &  Davis  ;  Strozer  &  Smith,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
ants for  the  piurpose  of  correcting  a  credit  which  had  been 
made  on  a  note  given  by  two  of  the  defendants  for  the  balaooe 
of  the  purchase  money,  due  by  them,  for  a  settlement  of  land 
which  they  had  purchased  of  the  complainant,  he  giving  them 
a  bond  to  make  titles  wlien  the  purchase  money  should  be 
paid,  on  the  allegations  as  to  the  manner  by  which  said  credit 
was  caused  to  be  made  on  the  note,  and  also  alleging  a  oom- 
bination  between  the  defendants  by  means  of  a  sale  of  the  land 
under  a  tax  execution  and  otherwise,  to  defeat  the  collectiot 
of  the  complainant's  debt,  with  a  prayer  that  the  land  miglit 
be  decreed  to  be  sold  for  the  payment  of  the  balance  of  tbe 
purchase  mowey  divx^  vVk^x^^^x* 
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On  the  trial  of  the  case,  the  court  required  the  complain- 
ant to  elect  whether  he  would  proceed  for  the  purchase  money 
due,  or  for  the  recovery  of  the  land.    Whereupon,  his  coun- 
sel elected  to  proceed  for  the  purchase  money.     The  defend- 
ants then  moved  the  court  to  strike  Bell  and  the  two  Tom* 
linson  from  the  bill,  on  the  ground  that  they   were   not 
then  proper  parties  to  the  bill,  and  that  no  decree  could 
be  rendered  against  them,  which  motion  the  court  sustained, 
although  during  the  argument  of  that  motion  the*  counsel  for 
the  complainant  asked  the  privilege  to  withdraw  the  election 
they  had  been  compelled  to  make,  and  to  elect  the  recovery 
of  the  land,  which  request  the  court  refused.   After  the  names 
of  Bell  and  the  two  Tomlinsons  had  been  stricken  irom  the 
bill,  the  counsel  for  Clark  and  Hawkins  moved  the  court  to 
dismiss  the  bill  for  want  of  jurisdiction,  which  motion  the 
court  sustained  and  dismissed  the  complainant's  bill.  To  all  of 
which  said  rulings  of  the  courts  the  complainant  excepted. ' 

In  our  judgment,  in  view  of  the  allegations  contained  in 
the  complainant's  bill,  the  court  erred  in  requiring  the  com- 
plainant to  elect  whether  he  would  proceed  for  the  purchase 
money  due,  or  for  the  land.  The  complainant  was  entitled  to 
a  hearing  and  trial  upon  all  of  the  equitable  grounds  alleged 
in  his  bill,  which,  if  true,  would  have  entitled  him  to  relief. 

This  ruling  of  the  court,  requiring  the  complainant  to 
make  his  election,  being  erroneous,  the  subsequent  orders 
striking  Bell  and  the  Tomlinsons  from  the  bill,  and  then  dis- 
missing it  for  want  of  jurisdiction,  was  also  error. 
Let  the  judgment  of  the  court  below  be  reversed. 
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Carlton  B.  Callaway,  plaintiflF  in  error,  vs,  Fredrick  H. 

West  d  al,y  defendants  in  error, 

(Jackson,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.) 

1.  A  promissory  note  made  and  dae  in  1866,  is  within  the  8th  section  of  the 
limitation  act  of  1869,  and  is  governed  by  the  Code. 

2.  That  for  a  period,  beginning  after  the  statute  commenced  ranning,  and 
terminating  before  the  bar  attached,  the  note  was  in  the  hands  of  the  priii' 
cipal  maker  as  an  attorney  at  law,  under  his  professional  engagement  to  sue 
it  to  judgment  against  himself  and  his  sureties,  which  engagement  he  no- 
lated,  is  no  reply  to  a  plea  of  the  statute  by  such  principal  maker.  It  is 
better  that  the  creditor  be  left  to  his  remedy  for  the  faithless  conduct  of  the 
attorney,  as  such,  than  that  the  courts  should  make  inroads  upon  the  statute 
by  admitting  doubtful  exceptions. 

Statute  of  limitations.    Before  Judge  Clark.    Lee  Sape- 
perior  Court.     March  Term,  1876.        W'^-^y' 

Callaway  brought  complaint  against  West,  as  principal,  aod 
others,  as  securities,  on  a  note  dated  Jtily  3d,  1866,  and  dae 
on  the  first  day  of  December  next  thereafter,  for  $300  00. 
The  precise  time  when  the  action  was  commenoed  does  not 
appear.  The  acknowledgment  of  service  was  dated  October 
18th,  1873.  West  pleaded  the  general  issue,  payment  aod 
tlie  statute  of  limitations.  No  plea  appears  in  the  record  in 
behalf  of  the  other  defendants. 

The  plaintiff  introduced  in  evidence  the  note  sued  on,  with 
a  credit  thereon  of  $100  00,  of  date  September  4th,  1867, 
admitted  to  be  in  the  handwriting  of  West. 

The  plaintiff  testified  that  this  credit  had  not  been  placed 
on  the  note  either  by  his  consent  or  with  his  knowledge;  that 
the  amount  specified  therein  had  never  been  paid  to  him. 

He  further  offered  to  testify  that  within  two  years  after  the 
maturity  of  the  note,  he  had  placed  the  same  in  the  bands 
of  the  defendant.  West,  as  an  attorney  at  law,  to  sue  to  judg- 
ment against  himself  and  the  securities;  that  West  reoaved 
the  note  under  an  agreement  to  perform  this  service,  and  bt 
that  purpose;  that  plaintiff  supposed  until  within  one  year 
before  the  comm^w^m^^xil  of  this  action^  that  such  suit  bad 


.^ 
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been  brought;  that  upon  the  discovery  of  this  omission  he 
took  the  note  out  of  the  hands  of  West,  where  it  had  remain- 
ed for  two  or  three  years  without  suit,  and  placed  it  in  the 
charge  of  other  counsel  for  collection.  This  evidence  was  ex- 
cluded and  plaintiff  excepted. 

Plaintiff  closed,  and  the  court,  on  motion,  ordered  a  non- 
suit upon  the  ground  that  the  evidence  submitted  showed  the 
action  to  be  barred.    To  this  ruling  exception  was  also  taken. 

Lyon  <Sj  Nisbet,  for  plaintiff  in  error. 

W.  A.  Hawkins,  for  defendants. 

Bleckley,  Judge. 

1.  It  was  decided  in  49  Georgia  Reports^  431,  that,  ac- 
cording to  the  8th  section  of  the  limitation  act  of  1869,  the 
Code,  unaffected  by  suspension  acts,  applied  to  contracts  made 
after  June  1st,  1865.  The  action  in  the  present  case  was  not 
brought  within  six  years  from  the  maturity  of  the  note,  or 
from  the  date  of  the  credit  entered  in  the  handwriting  of  the 
principal  maker.  Upon  the  authority  of  the  decision  just 
dted,  the  action  was  barred. 

2.  The  Code,  it  is  true,  provides  that  a  fraud  on  the  part 
of  the  defendant,  by  which  the  plaintiff  has  been  debarred  or 
deterred  from  bringing  suit,  makes  the  period  of  limitation 
run  only  from  the  time  of  discovering  the  fraud:  Section 
2931.  According  to  the  plaintiff's  evidence,  the  rejection  of 
which  is  complained  of,  West  took  upon  himself  the  profes- 
sional duty  of  bringing  the  action,  violated  that  duty,  and 
then  pleaded  the  statute;  and,  it  seems,  that  the  plaintiff  was 
ignorant,  for  a  considerable  time,  that  suit  was  not  brought 
as  he  had  a  right  to  suppose  it  would  be.  There  is  a  strong 
look  of  fraud  in  the  showing  which  the  plaintiff  makes,  and 
we  should  deem  it  sufficient,  until  answered  and  contradicted 
by  counter-evidence,  if  it  clearly  appeared  that  the  plaintiff 
was  thereby  debarred  or  deterred  from  suing  on  the  note  with- 
in time  to  save  his  action.     But  the  statute  had  commenced 
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to  run  before  the  fraud  commenoed;  and^  on  that  side  we 
have  the  general  rule  that  when  the  statute  has  once  started 
it  does  not  stop^  except  for  something  not  under  control  of  the 
plaintiff's  will.     On  the  other  side  is  the  fact  that  the  fraud 
was  discovered  before  the  bar  had  attached.     There  was  still 
time  for  the  plaintiff  to  have  saved  his  action.     Why  did  he 
not  sue  then  inatead  of  waiting  until  the  whole  six  years  had 
run  out?     While  this  question  remains  unanswered,  we  can- 
not feel  authorized  to  say  that  the  fraud  debarred  or  deterred 
him.     If  the  matter  were  less  doubtful  than  it  is,  we  had 
better  leave  the  plaintiff,  as  client,  to  get  his  proper  redress 
out  of  the  defendant,  as  attorney,  than  to  trench  upon  the 
statute  with  an  exception  not  quite  dear. 
Judgment  affirmed. 


Gus  BiLLiNQLEA,  plaintiff  in  error,  tw.  The  State  of 

Georgia,  defendant  in  error. 

(Blbcklxy,  Judge,  was  providentially  prevented  from  presiding  in  this  case.) 

When  stolen  meat  was  found  at  defendant's  house,  and  he  told  repeated 
and  contradictory  lies  about  it,  and  when  tracks  the  size  of  defendant's  were 
found  at  the  smoke-house,  with  two  smaller  tracks  answering  to  the  defend- 
ant's sons,  and  when  the  tracks  found  had  a  peculiar  mark,  and  defend- 
ant's boots  had  the  same  mark,  and  the  defendant  lived  within  a  mile  and  a 
half  of  the  smoke-house  which  was  broken  open,  and  from  which  the  meat 
was  stolen,  and  the  same  track  was  traced  within  three  hundred  yards  of 
the  defendant's  house,  and  lost  there  in  broomsedge  in  the  direction  of  bis 
house,  and  some  of  the  stolen  meat  was  also  found  at  the  house  of  defend- 
ant's son-in-law,  and  the  meat  was  clearly  identified  as  that  stolen,  and  the 
discovery  was  made  in  the  morning,  and  the  snK>ke-house  was  in  the  own- 
er's yard,  within  the  curtilage  of  his  house,  and  the  law  was  fairly  gitcnift 
charge  to  the  jury  and  no  complaint  made  about  it  at  all : 

Ifeldf  that  the  evidence  is  sufficient  to  authorize  a  conviction  of  burglaiy  in 
the  night,  although  other  circumstances  pointed  to  another  as  connected 
with  the  burglary,  especially  when  other  tracks  were  found  about  the  gar- 
den gate,  and  three  poles  for  prizing  were  found  where  the  1<^  had  beai 
prized  up,  and  the  proof  was  that  one  man  by  himself  could  not  have  hio- 
ken  and  entered  by  such  prizing. 
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Criminal  law.  Burglary.  Circumstantial  evidence.  Be- 
fore Judge  Weight.  Baker  Superior  Court  May  Term, 
1876. 

Beported  in  the  opiuion. 

I.  A.  Bush,  by  Jackson  &  Lumpkin,  for  plaintiff  in  er- 
ror. 

B.  B.  Bower,  solicitor  general,  for  the  state. 

Jackson,  Judge. 

The  defendant  was  indicted  and  found  guilty  of  burglary 
at  night.  He  moved  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  law  and  the  evidence.  The  court 
overruled  the  motion,  and  the  single  question  is,  shall  this 
court  control  the  discretion  of  the  presiding  judge  in  not 
granting  the  new  trial  ? 

The  facts  are  that  a  smoke-house,  in  the  yard  and  within 
the  curtilage  of  the  dwelling  house,  built  of  logs,  was  broken 
into  by  prizing  out  two  of  the  logs  so  as  to  make  a  hole  large 
enough  to  enter  and  steal  the  meat.  Five  hams  and  five 
middlings,  worth  $2  50  a  piece,  and  three  shoulders,  worth 
$1  75  a  piece,  were  stolen.  There  were  three  poles  by  which 
the  logs  seemed  to  have  been  prized  up,  and  three  sets  of 
tracks  near  the  smoke-house;  one  was  a  large  track,  eleven  to 
twelve  inches  long,  and  the  others  were  smaller,  seven  or 
eiglit  inches  long ;  there  was  also  a  track  at  the  garden  gate, 
about  which  some  one,  from  the  tracks  made,  seemed  to  have 
been  standing.  One  of  the  tracks  at  the  smoke-house  had  a 
peculiar  mark,  and  was  traced  to  within  three  hundred  yards 
of  defendant's  house  and  was  then  lost  in  straw-sedge.  This 
was  the  large  track,  and  the  size  and  peculiar  mark  corres- 
ponded with  defendant's  boots.  The  smoke-house  was  dis- 
covered in  the  morning.  On  going  to  defendant's  house  to 
search,  two  hams  were  found,  identified  to  be  part  of  those 
taken  from  the  smoke-house.     Defendant  said  they  were  his ; 
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that  they  were  the  hams  of  a  large  hog  that  he  had  himself 
fattened  and  killed ;  that  the  reason  he  had  not  hung  them 
up  was,  that  he  had  put  them  aside  for  summer;  he  was 
asked  if  his  hog  was  deformed,  as  one  ham  was  larger  than 
the  other,  and  both  taken  from  the  left  side  of  the  hog.    He 
answered  only  by  raising  his  face  to  heaven  and  claiming  the 
hams.     He  told  various  other  inconsistent  stories  about  the 
meat,  and  finally  endeavored  to  palm  off  the  burglary  upon 
one  Cochran,  who,  he  said,  gave  him  the  two  hams  for  letting 
him  stay  with  him  awhile.     During  his  conversation  about 
the  hams,  his  wife  asked  him  why  he  did  not  tell  the  whole 
truth,  and  he  replied  that  he  could  tell  his  own  tale.    De- 
fendant lived  a  mile  and  a  half  or  two  miles  from  the  smoke- 
house, and  had  two  sons  not  fully  grown  living  with  him. 
Some  more  of  the  meat,  thoroughly  identified,  was  found  at 
the  house  of  defendant's  son-in-law.     It  was  also  in  evidence 
that  one  man  could  not  have  prized  up  the  logs  and  broken 
into  the  smoke-house. 

This  court  has  held  that  the  possession  of  stolen  goods  unac- 
counted for,  while  sufficient  to  convict  a  defendant  of  larceny 
from  the  house,  is  not  sufficient  of  itself  to  convict  of  burglaiy. 
But  in  this  case  some  of  the  meat  was  found  at  defendant's, 
some  at  his  son-in-law's;  the  large  track  at  the  smoke-house 
with  its  peculiar  mark,  called  a  crean,  at  the  heel,  correspond- 
ed with  defendant's  foot,  while  the  two  smaller  tracks  might 
well  fit  the  feet  of  his  two  boys ;  and  the  larger  track,  not- 
withstanding the  rain  and  softness  of  the  ground,  was  traced 
to  within  three  hundred  yards  of  defendant's  house,  and  could 
not  be  traced  further,  though  going  directly  towards  his  house, 
on  account  of  the  field  of  straw.  These  facts  taken  in  con- 
nection with  his  lies,  in  our  judgment,  authorize  the  verdict 

The  effort  to  put  the  burglary  upon  Cochran  is  from  de- 
fendant's own  lips,  and  unsupported  by  tracks,  or  siie  of 
Cochran's  foot,  or  anything  else,  except  that  he,  Cochran,  had 
been  seen  in  the  neighborhood.  Besides,  Cochran  might  bare 
been  present  on  the  watch  at  the  garden  gate,  or  otherwiw 
aiding  and  ab^tlln^the  burglary ;  but  this  does  not  show  that 
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defendant  was  not  also  present,  and  engaged  in  it.  The  of- 
fense was  evidently  committed  at  night ;  nobody  would  have 
attempted  it  on  a  smoke-house,  so  near  the  dwelling  and  with 
the  fiimily  in  it,  in  the  day  time;  nor  could  it  have  been  done 
in  the  day  without  the  knowledge  of  the  family.  Besides,  the 
evidence  tends  to  show  that  it  was  discovered  on  the  follow- 
ing day,  in  the  forenoon.  The  jury  passed  upon  the  case,  the 
presiding  judge  was  satisfied  with  their  verdict,  and  we  will 
not  control  his  discretion  in  overruling  the  motion  for  a  new 
trial. 
Judgment  affirmed. 


Thomas  J.  J.  Patillo,  plaintiff  in  error,  vs.  John  M.  Cut- 
liff et  aL,  defendants  in  error. 

I  Where  a  portion  of  a  public  road  is  assigned  under  sections  621,  624,  of 
the  Code,  the  person  receiving  the  assignment  becomes  a  guasi  commis- 
sioner, is  liable  to  the  same  penalties,  and  must  be  punished  for  neglect  of 
duty  in  the  same  manner  as  a  commissioner. 

2,  The  commissioners'  court,  therefore,  has  no  jurisdiction  in  such  a  case. 

Roads  and  bridges.  County  matters.  Jurisdiction.  Be- 
fore Judge  Wright.  Dougherty  Superior  Court.  April 
Term,  1876. 

Reported  in  the  decision. 

R.  N.  Ely,  for  plaintiff  in  error, 

D.  H.  Pope;  B.  B.  Power;  W.  T.  Jones,  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  certiorari  from 
theroad  commissioners'  court  of  Dougherty  county.  After  hear- 
ing the  certiorari  the  court  overruled  the  grounds  of  error 
alleged  therein,  whereupon  the  plaintiff  in  certiorari  except- 
ed.     It  appears  from  the  record  that  Patillo,  the  plaintiff  ia 
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certiorariy  bad  a  portion  of  the  public  road  assigned  to  him 
to  work,  under  the  provisions  of  the  621,  622, 623  and  624th 
sections  of  the  Code.  That  the  road  commissioners  summon- 
ed him  before  them  for  neglect  of  duty  in  not  working  the 
road  which  had  been  apportioned  to  him,  and  he  failing  to 
appear,  they  fined  him  $50  00. 

1.  Whether  the  commissioners  fined  him  for  n^Iect  of  dutj 
in  not  working  the  road  assigned  him,  or  for  failing  to  appear 
aad  answer  the  summons,  is  not  so  clear,  though  it  would  seem 
that  he  was  fined  for  fiiiling  to  appear  and  answer  tlie  summons 
as  there  does  not  appear  to  have  been  any  evidence  before  the 
commissioners  that  he  had  neglected  to  keep  the  road  assign- 
ed him  in  good  repair,  and  the  624th  section  only  authorizes 
the  penalty  imposed  on  commissioners,  to  be  imposed  on  those 
who  have  a  portion  of  the  public  road  assigned  them,  when 
they  neglect  to  keep  it  in  good  repair,  but  their  hands  are  liable 
for  the  usual  road  fines  imposed  on  other  road  hands  for  neg- 
lect of  duty.     Thus  it  will  be  seen  that  the  imposition  of  the 
usual  road  fines  upon  the  hands  assigned  to  a  person,  with 
which  to  work  a  portion  of  the  public  road,  for  neglect  of  du- 
ty in  not  keeping  that  road  in  repair,  is  one  thing  ;  the  im- 
position of  a  fine  upon  the  person  who  procures  a  certain  por- 
tion of  the  public  road  to  be  assigned  to  him  to  work  with  a 
specified  number  of  hands,  for  neglect  of  duty  in  keeping  not 
it  in  repair,  as  is  imposed  on  commissioners  of  roads  for  their 
neglect  of  duty  as  provided  by  the  661st  section  of  the  Code, 
is  another  and  quite  a  difierent  thing.     In  the  one  case  the 
road  commissioners  have  the  jurisdiction  and  authority  to  im- 
pose the  usual  fines  on  the  hands  for  neglect  of  duty  in  not 
keeping  such  apportioned  road  in  repair.     In  the  other,  tbe 
person  who  procures  and  accepts  a  portion  of  the  pubhc  road 
for  himself  and  hands  to  work  and  keep  in  repair,  aud  neg- 
lects to  do  so,  is  made  liable  to  all  the  penalties  and  forfeitures 
to  which  commissioners  are  liable  for  neglect  of  duty.    To 
what  penalties  and  forfeitures  are  commissioners  liable  for 
neglect  of  duty  under  the  law,  and  in  what  manner  is  that 
liability  to  be  ascertained?  The  liability  of  road  commissioners 
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for  neglect  of  duty  is  to  be  ascertained  by  the  presentment 
of  the  grand  jury,  and  an  investigation  of  the  charge^  as  pro- 
vided by  the  661st  section  of  the  Code,  and  if  the  accusation 
is  made  out  by  proof,  the  judge  shall  fine  the  commissioners 
not  less  than  $50  00  nor  more  than  $200  00.  Now,  as  the 
plaintiff  in  certiorari  is  made  liable  to  all  the  penalties  and 
forfeitures  to  which  commissioners  are  liable  for  neglect  of 
duty,  should  not  his  liability  be  ascertained  in  the  same 
manner  and  by  the  same  tribunal  as  commissioners  ?  The 
plaintiff  in  oertiorari  was  a  quasi  commissioner  of  the  road 
and  hands  apportioned  to  him,  and  it  was  evidently  the  inten- 
tion of  the  l^islature  that  he  should  be  punished  as  such  for 
not  keeping  that  road  in  good  repair,  as  he  undertook  to  do 
when  he  accepted  the  same. 

2.  The  jurisdiction  of  justices  of  the  peace  is  limited  to  the 
snm  of  8100  00,  and  surely  it  could  not  have  been  the  inten- 
tion of  the  legislature  to  give  to  road  commissioners  a  greater 
or  more  extensive  jurisdiction  than  justice  of  the  peace,  and 
yet  they  would  have,  under  the  power  and  authority  claimed 
for  them  in  this  case,  jurisdiction  to  impose  a  penalty  of  $200. 

In  our  judgment,  the  road  commissioners  did  not  have  ju- 
risdiction to  impose  the  penalty  of  $50  00  for  neglect  of  duty 
in  not  working  the  road  apportioned  to  plaintiff  in  certiorari^ 
but  in  order  to  subject  him  to  the  penalty,  as  prescribed  by 
the  661st  section  of  the  Code,  he  must  be  proceeded  against 
as  provided  by  that  section.  Whenever  the  jurisdiction  of 
a  court  is  one  of  limited  power  and  authority,  and  it  is  a  doubt- 
ful question  whether  it  has  jurisdiction  of  the  subject  matter 
in  controversy,  the  safer  rule  is  to  deny  the  jurisdiction.  The 
refusal  to  sustain  the  plaintiff's  certiorari^  and  overruling  the 
same,  was  error. 

Let  the  judgment  of  the  court  below  be  reversed 
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On  Saturday,  October  9th,  during  the  July  tenn,  1875,  of  the  Supreme 
Court,  the  death  of  Judge  Henry  L.  Benning  was  announced  by  Hon. 
Porter  Ingram,  who,  at  the  same  time,  moved  the  api)ointment  of  a 
committee  to  report  an  appropriate  memorial  of  the  deceased. 

The  court  appointed  the  following  committee :  Messrs.  Porter  Ingram, 
M.  H.  Blandford,  R.  F.  Lyon,  James  Johnson,  M.  J.  Crawford,  H.  K. 
McCay  and  William  Hope  Hull. 

On  March  17th,  1876,  during  the  January  term,  1876,  the  committee, 
through  its  chairman,  made  the  following  report : 

At  the  last  term  of  this  court,  the  death  of  Judge  Henry  L.  Benning  was 
announced ;  and  thereupon  the  undersigned  were  appointed  a  committee  to 
prepare  a  memorial  of  his  life  and  character,  to  be  entered  on  the  records  of 
this  court.  And  now,  having  discharged  that  duty,  they  present  the  follow* 
ing  report : 

Another  one  of  the  judges  of  this  court  is  dead.  Once  more  the  judicial 
robes  have  given  place  to  the  winding-sheet  and  the  pale  habiliments  of  the 
grave.  From  this  brillia(>t  earthly  tribunal,  one  more  judge  has  gone  down 
to  the  dismal  confines  of  the  narrow  house ;  and  from  rendering  judgments 
for  others  and  subject  to  the  errors  of  humanity,  he  has  gone  to  receive 
judgment  from  that  higher  tribunal  where  no  errors  can  be  committed. 

Judge  Henry  L.  Benning  is  no  more.  He  has  passed  beyond  our 
earthly  vision,  but  in  our  memories  he  still  has  an  abiding  place ;  and  before 
this  tribunal,  where  most  of  his  labors  were  performed,  we  come  to-day  to 
offer  to  his  memory  the  sincere  tribute  of  our  love  and  esteem ;  and  let  it  go 
down  to  those  who  may  come  after  us  along  with  the  record  he  has  made  for 
himself  in  this  court. 

Judge  Benning  was  no  ordinary  man.  He  has  left  a  bright  record  in  this 
court  that  will  go  down  to  the  latest  posterity.  He  would  have  been  a 
marked  man  in  any  country  and  in  any  age  of  the  world.  He  was  bom  in 
Columbia  county,  Georgia,  in  1814;  was  educated  at  our  State  University; 
was  admitted  to  the  bar  in  1834;  was  elected  solicitor-general  of  the  Chatta- 
hoochee Circuit  in  1838.  For  the  last  forty  years  of  his  life  he  resided  in 
the  city  of  Columbus,  where  he  died  on  the  8th  of  July,  1875,  at  the  age  of 
sixty-one  years. 

He  was  elected  judge  of  the  supreme  court  of  Georgia  in  1853,  when  not 
quite  forty  years  of  age,  and  probably  the  youngest  man  ever  elected  to  that 
position.  He  served  in  that  capacity  for  the  full  term  of  six  years,  and  then 
resumed  the  practice  of  his  profession,  and  continued  in  it  till  the  day  of  his 
death. 

Of  his  career  as  one  of  the  judges  of  this  court  we  need  not  speak,  more 
than  to  say  that  he  passed  through  the  ordeal  of  six  years  service^  9i\jix^\Sx.^ 
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with  the  reputation  of  having  been  an  able  and  an  upright  judge,  with  char- 
acter unspotted,  and  without  the  suspicion  of  taint  upon  his  judicial  garments. 
We  will  enter  into  no  comparison  with  him  or  others,  either  living  or  dead, 
who  have  held  that  high  position.    We  leave  it  for  posterity  to  pass  judg- 
ment upon  each  according  to  the  record  that  each  may  have  made  for  himself, 
when  finally  made  up.     But  what  higher  eulogy  need  we  crave  for  our  de- 
ceased friend  than  this :  that  at  an  early  age  he  was  elected  one  of  the  judges 
of  the  supreme  court  of  Georgia,  that  he  was  selected  from  the  entire  bar  of 
the  state  to  fill  that  high  and  responsible  office.    We  deem  it  a  distinguished 
honor.     It  is  the  highest  judicial  tribunal  in  this  great  state.     The  fortune! 
and  the  lives  and  the  liberties  of  more  than  a  million  of  souls  are  within  its 
keeping,  and  subject  to  its  final  arbitrament.    In  dignity  and  responsibility 
it  is  above  the  executive,  and  in  power  and  in  influence  it  transcends  the  leg- 
islative department  of  the  government.     Already  governors  have  taken  an 
upward  step,  and  accepted  the  position ;  and  senators  need  not  feel  degraded 
by  an  aspiration  for  the  same  dignity.     A  seat  upon  such  a  tribunal  is  a  prize 
worthy  the  ambition  of  any  member  of  the  bar.    This  court  was  first  organ- 
ized just  thirty  years  ago.     Confidence  in  its  stability  and  usefulness  has  not 
abated.    Time  has  neither  dimmed  its  lustre  nor  paralyzed  its  energies.    And 
for  the  preservation  and  perpetuation*  of  this  great  central  tribunal,  all  hands 
should  join  and  all  hearts  should  unite.     Thirty  years  on  trial !     And  during 
that  time,  and  within  this  temple,  eighteen  different  judges  have  presided,  as 
follows:    Lumpkin,  Warner,  Nisbet,  Starnes,  Benning,  McDonald, 
Jenkins,  Lyon,  Stephens,  Walker,  Harris,  Brown,  McCay,  Lochrane, 
Montgomery,  Trippe,  Jackson,  Bleckley.   These  are  the  eighteen  names 
of  judges  who  have  been  from  time  to  time  during  these  thirty  years,  selected 
from  more  than  a  thousand  lawyers  in  the  state,  to  wear  the  judicial  robes 
and  preside  in  this  high  tribunal.     At  home  or  abroad,  need  any  Georgian 
blush  at  the  mention  of  these  names — at  this  roll  call  ?     Will  any  one  say 
that  the  character  and  the  dignity  of  the  judiciary  of  Georgia  has  not  been 
fairly  illustrated,  and  sustained,  and  advanced,  in  the  lives  and  by  the  labon 
of  these  eighteen  judges?     We  come  not  here  to-day  merely  to  eulogize 
either  the  living  or  the  dead;  but  we  come  to  speak  of  them  according  to  the 
record,  as  we  find  it,  and  as  already  made  up.     Though  commissioned  to 
speak  of  the  dead,  we  come  at  this  anniversary,  at  the  end  of  thirty  years,  to 
inspect  the  records  of  the  past,  both  of  the  living  and  the  dead;  and  wc  as- 
sume the  right  to  speak  for  the  entire  bar  of  this  court,  and  in  their  name  to 
say  that,  for  these  thirty  years  of  the  existence  of  this  court,  we  find  no  blotch 
upon  its  records.     We  find  them  clean,  uncontaminated,  and  white  as  snow. 
Upon  these  judicial  robes  there  has  come  no  stain.     As  they  were  thirtf 
years  ago  when  first  placed  upon  the  members  of  this  court,  so  we  find  them 
to-day,  pure,  spotless,  and  undefiled.     And  in  the  name  of  the  bar  and  of  the 
people  of  the  state,  we  give  thanks  that  it  is  thus.     For  if  this  high  tribimal 
shall  ever  degenerate,  it  will  be  because  the  bar  has  degenerated.    Ifit  sboald 
ever  become  corrupt,  it  will  be  owing  to  the  corruption  of  the  bar.    If  it 
should  ever  become  venal,  weak,  or  imbecile,  it  will  be  on  account  of  the 
venality,  the  weakness  and  the  imbecility  of  the  lawyers  of  the  sUte.    Such 
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a  consummation  we  will  not  anticipate.  The  curtain  between  us  and  the  fu- 
ture we  would  not  raise  if  we  could;  but  if  this  court  should  ever  go  down, 
we  predict  that  the  rights  and  liberties  of  the  people  will  go  down  with  it. 
And  let  our  motto  here  and  everywhere  be,  in  reference  to  this  court,  "  esto 
perpetua," 

The  individual  members  of  the  court  may  die,  but  the  court  still  lives.  Of 
the  three  who  presided  at  its  first  organization,  only  one  survives.  He  wit- 
nessed its  organization  thirty  years  ago,  and  he  is  'here  to-day  as  the  chief 
justice  of  this  court  to  sign  the  records  at  the  close  of  the  first  thirty  years  of 
its  existence. 

Of  the  eighteen  judges  of  this  court,  six  are  dead — Lumpkin,  NiSbet 
Starnes,  McDonald,  Stephens,  these  went  before,  and  now  Benning  has 
followed  them.  Of  the  members  of  this  bar  of  thirty  years  ago,  the  dead 
outnumber  the  living.  In  the  coming  years  when  the  curious  student  shall 
read  the  decisions  of  the  different  judges  of  this  court,  he  may  want  to  know 
something  of  the  mattt  who  he  was,  when  and  where  did  he  live,  who  were 
his  associates  and  contemporaries,  and  what  manner  of  man  was  he.  Soon 
after  the  death  of  Judge  Benning,  there  was  a  meeting  of  the  bar  of  Colum- 
bus, and  what  was  said  of  him  on  that  occasion,  by  the  writer  of  this,  is  ac- 
cepted and  adopted  by  us  as  a  part  of  this  memorial,  as  follows : 

General  Benning  is  dead !  On  the  morning  of  the  8th  of  July  last,  the 
sad  news,  like  an  electric  current,  was  conveyed  from  mouth  to  mouth, 
throughout  the  city  and  surrounding  country,  that  "  General  Benning  was 
dead."  All  were  astounded,  shocked,  and  grieved  at  the  sudden  announce- 
ment. For  on  the  morning  before  they  had  seen  him  on  his  way  to  the  court- 
house, walking  the  street  with  his  accustomed  stately  tread,  with  his  books 
and  brief  in  hand.  But  alas !  it  was  his  last  brief !  He  had  labored  on  it 
nearly  all  the  night  before.  It  was  a  case  in  which  he  felt  a  great  interest, 
and  all  his  great  energies  were  concentrated  upon  it.  But  his  physical  strength 
was  not  equal  to  the  pressure,  and  he  fell  by  the  way,  weak,  exhausted,  paral- 
jTzed !  The  giant  in  strength  had  become  in  a  moment  like  an  infant,  helpless, 
and  unconscious  of  his  own  situation.  He  sent  word  to  the  court  that  he 
"  would  be  there  after  a  little."  With  the  last  flickering  light  of  his  great  in- 
tellect still  lingering  upon  his  brief  and  the  case  in  hand,  he  fell,  fell  literally 
"  in  harness,"  fell  after  the  labor  of  more  than  forty  years  in  the  profession 
which  he  loved  so  well,  and  around  which  he  had  shed  an  undying  lustre. 
But  he  fell  not  among  strangers.  He  was  in  the  midst  of  friends,  who  con- 
veyed him  with  tender  care  to  his  home.  All  that  friends  and  family  and 
medical  skill  could  do,  was  done  for  his  relief.  But  his  appointed  time  had 
come.  The  silver  chord  was  breaking ;  and  like  an  unconscious  infant  in  its 
cradle,  the  strong  man  was  laid  upon  his  bed  for  his  last  sleep.  He  scarcely 
spoke  afterwards.  Late  in  the  evening  of  that  day  I  saw  him  for  the  last 
time ;  then  unconscious,  speechless,  and  sleeping  profoundly ;  and  thus  in 
the  midst  of  family  and  friends,  and  in  the  shadows  and  stillness  of  the  midnight 
hour,  and  without  pain  and  without  a  struggle,  he  quietly  and  peacefully 
passed  away.  To  the  call  of  his  name  upon  these  earthly  court  docketa  he 
will  respond  no  more.    In  these  halls  we  have  long,beca  accustomed  to  see 
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him  and  to  hear  his  voice ;  we  miss  him  in  his  accustomed  place.  There  is 
an  empty  chair  and  a  vacant  desk.  Others  must  hereafter  occupy  them  !  The 
tokens  are  so  numerous,  the  signs  around  us  are  so  real,  that  we  are  forced 
to  the  solemn  realization  of  the  announcement  that  *.'  General  Benning  is 
dead ! " 

And  he  was  buried  out  of  our  sight. 

It  sometimes  happens  that  the  last  funeral  rites  bestowed  upon  the  dead 
give  some  indication  of  the  estimation  in  which  they  are  held  in  the  com- 
munity where  they  have  lived.  It  was  on  a  beautiful  Sabbath  morning  when 
our  friend  was  buried,  and  Columbus,  in  all  its  history,  has  never  witnessed 
such  a  numerous  multitude  of  sorrowing  citizens  in  the  funeral  train  of  any 
of  its  dead.  The  grief  was  universal.  All  classes  participated  in  it.  The 
high  and  the  low,  the  rich  and  the  poor,  black  and  white,  all  denominabons 
and  associations,  religious,  social,  and  military — all  with  heartfelt  sorrow 
joined  the  solemn  train  as  it  moved  towards  the  final  resting  place  of  their 
friend.  And  I  feel  that  I  shall  neither  wound  the  feelings  of  the  living  nor 
do  any  injustice  to  the  memory  of  the  dead,  when  I  say  that  no  citizen  of 
Columbus  has  ever  gone  down  to  his  grave  so  sincerely,  heartily,  and  univer- 
sally honored,  respected  and  beloved  as  was  General  Benning.  | 

What  manner  of  man  was  he  thus  to  have  won  the  esteem  and  to  have 
entwined  himself  around  the  affections  of  all  classes  of  men  ?    His  reputation 
among  men  was  all  of  his  own  making.     He  belonged  to  no  one  of  the 
numerous  associations  of  the  present  day.     He  relied  not  upon  any  ancestral 
fame  to  elevate  himself  above  ordinary  mortals.     He  never  resorted  to  any 
trick,  or  artifice,  or  disguises,  to  win  his  way  to  the  love  and  admiration  of 
his  fellow-men.     In  all  his  ways  he  was  ever  simple,  earnest,  truthful  and 
straightforward,  and  at  the  same  time  manly,  courteous  and  dignified.    The 
strength  of  a  giant  and  the  simplicity  of  a  child  were  never  more  harmoni- 
ously blended  together  in  the  same  person.     At  the  time  of  his  death  he  was 
over  sixty  years  of  age.     He  was  educated  at  our  own  State  University,  and 
graduated  with  the  highest  honors  of  his  class,  showing  thus  early  in  hfe 
something  of  that  laborious  research  and  indomitable  energy  that  character- 
ized his  maturer  years.     For  more  than  forty  years  he  was  a  member  of  this 
bar,  and  at  an  early  age  he  was  elected  solicitor  general  of  this  circuit,  and 
discharged  the  duties  of  that  office  with  distinguished  ability.    And  at  the 
early  age  of  forty  he  obtained  the  highest  honors  of  his  profession  in  this 
state  by  being  elected  judge  of  the  supreme  court ;  and  in  that  high  tribunal 
he  served  with  great  distinction  for  the  full  term  of  six  years.    In  the  Georgia 
reports  may  be  found  the  result  of  his  labors  as  a  judge.     That  part  of  his 
life's  record  has  been  made  up,  and  there  it  will  stand  forever !    To  that 
record  his  friends  point  the  present  and  coming  generations  as  "  foot-prints 
on  the  sands  of  time,"  for  information  as  to  his  character  and  ability  as  a 
judge. 

He  resided  in  this  city,  and  was  a  member  of  the  bar  for  more  than  forty 
years ;  and  some  of  us  have  known  him  all  the  way  along  through  those 
years,  from  the  beginning  to  the  ending  of  his  professional  career.  As  a 
lawyer,  he  had  but  few  equals.     To  his  profession  he  consecrated  all  the  labor 
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And  energies  of  his  life.  His  great  success  was  the  result  of  careful,  patient 
and  incessant  labor.  For  success  in  his  profession  he  sacrificed  everything 
else  except  honor.  Neither  social  pleasures,  nor  family  ties,  nor  personal  in- 
terests  were  sufficient  to  seduce  him  from  the  supreme  business  of  his  life,  to 
gain  renown  as  a  lawyer.  In  this  he  was  successful,  for  he  was  a  great  law- 
yer, and  had  but  few  superiors.  His  great  superiority  over  others  consisted 
in  thorough  preparation.  The  order  of  his  mind  was  neither  quick  nor  bril- 
liant. He  was  not  what  the  world  usually  calls  a  brilliant  or  a  captivating 
popular  orator.  But  before  a  court  and  jury  his  clear  statement  of  facts,  his 
solid  logic  and  earnestness  of  style,  combined  with  his  own  convictions  of 
right,  rendered  him  almost  irresistible.  His  style  as  an  orator  was  all  his 
own.  He  imitated  nobody;  he  borrowed  from  nobody;  to  all  the  borrowed 
arts  and  graces  of  oratory  he  was  totally  indifferent.  In  his  addresses  he 
seemed  to  have  no  thought  of  himself  or  his  style.  His  whole  energies  were 
concentrated  upon  the  subject  in  hand.  He  was  cool,  deliberate,  clear  in 
statement,  honest  in  his  convictions  of  right,  sternly  logical,  always  in  earnest, 
and  at  times  vehement  and  truly  eloquent. 

But  there  was  an  interregnum  in  his  professional  life.     For  four  years  his 
briefs  were  all  laid  aside,  and  the  sword  was  substituted  in  their  place.  When 
the  war  commenced  he  had  scarcely  ever  drawn  a  sword  or  shouldered  a 
musket.     He  was  among  the  first  to  volunteer,  and  among  the  last  to  surren- 
der at  the  Apple  Tree.     First  a  private,  then  a  colonel,  and  before  the  final 
surrender  he  was  a  brigadier  general.     Whilst  a  soldier,  his  whole  energies 
were  consecrated  to  the  work  before  him.     He  went  to  the  front  to  fight ! 
His  convictions  that  he  was  fighting  for  a  just  cause  were  strong  and  irrever- 
sible, and  he  staked  his  life  and  his  fortune  on  the  result.     His  blood  was 
freely  shed,  but  his  wounds  were  all  in  front.     Soldiers  loved  him  because 
he  was  brave ;  officers  resp>ected  him  because  he  was  vigilant  and  just,  and 
true  to  duty.     The  world  admired  and  applauded  him  because  he  was  ready 
to  sacrifice  life  and  fortune  on  what  he  deemed  a  just  cause.     And  finally, 
with  honor  all  bright  and  untarnished  as  a  soldier,  he  laid  aside  the  sword 
and  again  took  up  his  briefs.     Forty  years  a  lawyer  and  member  of  the  bar  I 
And  who,  during  all  these  years,  have  been  his  contemporaries  and  competi- 
tors ?     Who  are  these  with  whom  he  associated  and  wrestled  and  contended, 
and  where  are  they  to-day  ?     I  speak  only  of  the  dead.     Thirty  of  them  went 
before  him.     He  had  mingled  with  them  in  these  halls ;  and  one  by  one  they 
have  passed  away,  and  he,  in  his  turn,  has  followed  them.     And  these  are 
their  names,  as  I  remember  them :  William  Dougherty,  Seahorn  Jones, 
Walter  T.  Colquitt,  Alfred  Iverson,  G.  E.  Thomas,  Joseph  Sturgis, 
R.  B.  Alexander,  M.  J.  Wellborn,  Hines  Holt,  Wiley  Williams,  S. 
A,  Bailey,  P.  T.  Schley,  John  Schley,  A.  H.  Cooper,  A.  McDougald, 
John  A.  Jones,  C.  J.  Williams,  Thomas  Watson,  J.  M.  Guerry,  J.  N. 
Ramsey,  W.  P.  Ramsey,  P.  H.  Colquitt,  Seaborn  Benning,  W.  N. 

Hutchins,  E.  Golightly,  Caruthers,  R.  W.  Denton,  Joseph 

Echols,  W.  B.  Pryor,  J.  A.  Campbell,  W.  L.  Jeter.  Many  of  these 
were  eminent  men  in  their  day,  and  able  lawyers.  I  have  known  them  all, 
and  among  them  all,  in  my  jud^ent.  General  Benning  had  no  peer  as  a 
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lawyer.  Some  of  us  have  seen  all  of  these  thirty,  now  dead,  as  they  passed 
over  the  stage  while  living.  All  of  these  we  have  seen  in  life,  contending 
in  intellectual  strifes  with  our  friend  Henry  L.  Benning.  We  have  seen 
them  in  the  midst  of  social  enjoyments,  in  high  debate,  in  sparkling  humor 
and  moving  eloquence,  as  well  as  in  the  bitter  repartees  and  passionate  epi- 
sodes engendered  by  the  antagonistic  interests  represented  by  them.  This 
procession  of  the  dead  we  have  witnessed.  But  **  dust  unto  dust "  was  the 
decree,  and  the  thirty  died ;  and  at  last  our  friend  died  also.  The  attorneys, 
with  their  clients,  judges  and  jurors,  witnesses  and  officers  of  court,  all  have 
gone  down  to  the  earth  together,  and  the  poor,  worldly  goods  about  which 
they  contended,  have  perished  with  the  litigants ;  all,  all  together  are  but 
dust! 

But  there  are  thirty  others  of  us  still  living ;  and  as  we  have  seen  the  pro- 
cession of  the  dead,  so  are  we  just  as  surely  organized,  and  are  moving  o& 
and  on  to  the  same  destination ;  but  the  orders  of  this  procession — who  first 
and  who  last  in  it,  thank  God,  is  hidden  from  our  eyes.  That  curtain  we 
weuld  not  raise  if  we  could. 

A  monument  would  you  erect  to  General  Benning  ?  Brass  is  not  durable 
enough,  marble  is  not  white  enough  !  Let  the  sterling  traits  of  his  character, 
as  stamped  upon  the  memory  of  his  countrymen,  stand  as  his  monument. 
Truth,  integrity,  courage,  moral  and  physical,  unimpeachable  veracity,  honor 
and  honesty  untarnished,  all  these  were  eminently  his,  and  these  will  endue 
forever;  and  let  them  stand  as  an  imperishable  monument  to  the  memory  of 
an  honest  man. 

The  court  ordereH  the  report  spread  upon  its  minutes. 


On  Friday,  September  15th,  1876,  Messrs.  N.  J.  Hammond,  John  Col- 
lier, C.  Peeples,  R.  H.  Clark,  B.  H.  Hill,  committee  appointed  by  the 
superior  court  of  Fulton  county,  to  prepare  a  suitable  memorial  of  Hon.  James 
M.  Calhoun,  asked  that  the  proceedings  of  said  superior  court  be  entered 
on  the  minutes  of  the  supreme  court,  which  was  so  ordered. 

The  memorial  was  as  follows  : 

"  The  recent  death  of  Hon.  James  M.  Calhoun,  so  long  associated  with 
us  in  the  offices  of  generous  friendship,  and  professional  brotherhood,  has  left 
a  vacant  place  in  our  ranks  and  hearts,  which  cannot  easily  be  supplied. 

His  surviving  brethren,  family  and  friends,  will  long  dwell  with  melan- 
choly fondness  upon  his  virtues. 

His  valuable  life  was  for  the  greater  part  passed  in  our  midst,  and  it  would 
seem  to  be  a  useless  labor  to  recall  the  striking  characteristics,  incidents  and 
acts  of  his  extended  career,  but  as  biography  holds  perhaps  the  best  place  in 
the  philosophy  of  history,  it  cannot  be  otherwise  than  of  value  to  the  present 
constitution  of  society  in  our  city  and  surrounding  country,  to  pass  in  review 
the  many  points  of  interest  connected  with  the  life  and  service  of  this  noble- 
hearted  gentleman  and  honest  citizen. 

So  indispensable  was  each  interwoven  with  the  other,  that  the  histoiy  of 
Colonel  Calhoun  and  his  cotemporaries,  is  for  the  greater  part,  the  histoiy  of 
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DeKalb  and  Fulton  counties  and  of  the  city  of  Atlanta.  The  impress  of  his 
hardy,  self  reliant  character  has  had  much  to  do  with  their  elements  of  growth 
and  progress. 

He  was  bom  on  the  12th  day  of  February,  181 1,  in  the  Calhoun  settle- 
ment in  Abbeville  District,  South  Carolina.  The  moderate  circumstances  of 
his  family  only  enabled  him,  in  his  early  years,  to  receive  a  very  limited  edu- 
cation. His  mother,  a  lady  of  rare  Christian  virtues  and  great  perseverance, 
trained  her  children  to  honor  Christianity,  love  truth,  and  practice  industry. 
Both  his  parents  were  members  of  the  Presbyterian  church.  It  was  his  mis- 
fortune when  about  fourteen  years  old  to  lose  his  father,  and  there  being  but 
little  property  left  for  the  support  of  the  family,  he  labored  with  unremitting 
industry  for  four  years  upon  the  plantation  to  sustain  them.  At  this  time  his 
mother  died  and  the  family  separated.  When  he  had  attained  the  age  of 
eighteen  he  set  forth  unfriended  and  without  a  cent,  to  make  his  way  in  the 
world,  and  to  reach  the  residence  of  his  oldest  brother.  Dr.  E.  A.  Calhoun, 
at  Decatur,  DeKalb  county,  Georgia.  A  short  distance  on  his  way  he  pro- 
cured from  a  relative  a  small  sum  of  money,  with  which  he  reached  his 
brother's  house,  who  generously  boarded  and  clothed  him  for  two  years,  dur- 
ing which  time  he  attended  the  school  of  Col.  David  Kiddoo,  an  excellent 
teacher,  at  Decatur.  In  after  years,  when  he  occupied  an  independent  posi- 
tion, those  to  whom  he  became  indebted  in  youth  were  not  forgotten. 

He  met  his  pecuniary  obligations  thus  contracted,  and  to  the  day  of  his 
death  he  was  pleased  to  acknowledge  these  debts  of  gratitude  to  the  friends 
of  his  youth,  which  he  felt  he  would  never  be  able  to  rep^y.  He  acquired 
at  school  an  ordinary  English  education,  together  with  a  tolerable  knowledge 
of  the  Latin  language.  Having  attracted  the  friendship  and  attention  of  the 
late  Hon.  Hines  Holt,  that  gentleman  offered  him  the  means  to  gratify  his 
long  cherished  wish  of  coming  to  the  bar  by  taking  him  into  his  office,  and 
proposing  to  defray  his  expenses  while  engaged  in  study. 

He  was  admitted  to  the  bar  on  the  22d  of  February,  1832,  and  entered  at 
once  upon  a  flattering  practice^  in  which  he  was  constantly  engaged  as  long 
as  his  health  would  justify.  His  reputation  as  a  collecting  lawyer  filled  his 
hands  with  business,  of  which  he  probably  transacted  as  much  as  any  lawyer 
in  this  part  of  Georgia.  Both  oii  the  civil  and  criminal  side  of  the  court  he 
occupied  for  many  years  a  prominent  position  as  counsel  and  advocate. 

As  a  lawyer,  he  was  watchful,  energetic  and  faithful.  We  remember  no 
professional  man  in  his  day  who  surpassed  Colonel  Calhoun  in  these  honor- 
able characteristics.  Whilst  never  brilliant  or  what  might  be  regarded  a 
genius,  Colonel  Calhoun  had  those  better  qualifications  of  talent,  never- 
ending  perseverance,  unimpeachable  integrity  and  good  faith  in  all  of  his 
professional  and  private  engagements.  Kind,  unpretending,  and  social  in 
feeling,  he  was  always  ready  to  give  ear  to  the  cry  of  distress,  and  manly 
enough  to  boldly  assert  the  right. 

In  1832  he  was  married  to  Miss  Dabney,  daughter  of  Anderson  Dabney, 
of  Jasper  county,  Georgia,  an  accomplished  lady,  with  whom  he  lived  in 
great  confidence  and  affection  for  more  than  a  quarter  of  a  century.  Of  this 
marriage  there  were  bom  to  him  seven  children,  for  whose  welfare  and  edu- 
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cation  the  best  years  of  his  life  were  devoted.  Losing  his  first  wife  on  the 
i8th  of  February,  A.  D.,  1860,  in  December  of  the  same  year  he  married 
Mrs.  Amelia  Holt,  (formerly  Hightower,)  of  Thomaston,  Georgia,  widow 
of  Colonel  T.  P.  Holt.  She  survives  to  mourn  his  loss  and  to  honor  his 
memory. 

In  1836  he  was  elected  captain  of  a  company  of  mounted  infantry  from 
DeKalb  county,  and  went  to  the  Creek  war.   In  this  service  he  distinguished 
himself  for  prudence,  cool  and  resolute  courage.     Left  at  one  time  in  com- 
mand during  the  absence  of  Major  J.  C.  Alford,  and  learning  that  a  hostile 
band  of  Creeks  was  near  his  camp,  he  mustered  from  the  battalion  about  eighty 
men,  boldly  met  the  savages,  and  sustained  one  of  the  most  fierce  attacks  of  that 
service.  His  little  band  encountered  near  four  hundred  warriors  and  drove  them 
back  nearly  a  mile,  when  it  became  apparent  that  the  ammunition  was  giving 
out,  and  despite  all  his  efforts  to  rally  them,  his  command  retreated  in  some 
disorder.     Having  to  advance  toward  the  enemy  some  distance  beyond  his 
company  to  obtain  his  horse,  the  firing  upon  him  became  so  fierce  that  he  was 
unable  to  mount,  and  was  compelled  to  lead  the  animal  through  an  opeo 
space  some  distance  before  rejoining  his  troops,  thus  afiprding  the  Indians  a 
fair  opportunity  to  cut  him  down,  but  he  escaped,  losing  about  one-third  of 
his  force  killed  and  wounded.     The  loss  of  the  enemy  was  much  greater. 

In  1837  Colonel  Calhoun  was  elected  to  the  legislature  from  DeKalb,  bya 
handsome  majority  over  a  large  party  majority  on  the  other  side.  In  1850  be 
was  elected  a  member  of  the  convention  of  that  year  by  a  very  considerable 
majority.  • 

From  1837  until  the  war,  he  took  an  active  part  in  politics — was  twice  nm 
for  congress  in  a  district  largely  against  him  in  political  sentiment,  redacing 
the  majority  each  time  nearly  one-third,  though  opposed  by  popular  candidates. 
In  these  contests  he  was  the  standard-bearer  of  his  party  only,  and  was  made 
a  candidate  against  his  wishes,  to  give  strength  to  the  general  couflict  on  his 
side. 

Such  was  the  personal  vigor  of  his  character  that  these  defeats  did  his  popu- 
larity no  harm,  as  he  never  made  a  race  of  his  own  seeking  without  success. 
In  politics  he  was  an  old  line  whig,  though  opposing  a  tariff  for  protecdon. 
Individually,  he  was  a  man  of  deep  political  conviction.  Conservative  in  all 
his  private  acts,  he  died  without  regrets  on  account  of  his  record. 

Colonel  Calhoun  was  a  member  of  the  celebrated  legislature  of  1855-61*5 
senator  from  Fulton,  and  was  the  author  of  many  of  the  most  important  acts 
of  that  distinguished  body.  He  participated  as  a  member  of  the  judidaiy 
committee  %i  perfecting  the  many  beneficial  changes  made  during  that  ses- 
sion in  our  statutes.  He  was  the  author  of  the  act  "  To  define  the  liabili^ 
of  railroad  companies,"  the  act  "  To  simplify  the  method  of  carrying  cases 
to  the  supreme  court,"  the  act  "To  incorporate  the  Air  Line  Railway  Con- 
pany,"  the  act  "To  take  new  bail  in  criminal  cases,**  and  several  otheisof 
importance. 

In  1859  he  was  one  of  the  vice-presidents  of  the  convention  which  aoBa- 
nated  Bell  and  Everett  for  president  and  vice-president  of  the  United  Statd 
In  iS62-3--vS»^^  '''^^  TccK^ot  Q>^  \ikft  city  of  Atlanta.     In  1862  he  was  ap- 
pointed civU  ^ovcTXLW  ol  \3Mi  c\Vj  >a^  Qifi.TkKx^^YJhs^;^>QiScd<^clined  to  td;  tt' 
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in  1864,  daring  the  stormy  period  of  the  siege  and  occupation  of  the  city  by 
the  federal  army,  when  the  Confederates  evacuated  the  place,  the  unpleasant 
duty  of  surrendering  Atlanta  to  General  Sherman  devolved  upon  him.  No 
one  can  fairly  feel  or  accurately  describe  the  bitterness  of  his  sorrow  as  he  saw 
the  aged,  the  feeble,  and  the  helpless,  laboring  under  the  crushing  weight  of 
the  exactions,  robbery  and  terror  tu  which  our  afflicted  people  had  to  submit 
during  the  occupancy  and  afterwards. 

His  letter  remonstrating  against  the  order  of  General  Sherman  expelling 
the  women  and  children  from  the  city  during  the  hard  fall  of  1864,  will  live 
in  history  and  carry  his  name  to  posterity  as  a  man  of  true  courage  and  gen- 
erous sensibility.  The  letter  of  General  Sherman,  in  answer,  in  which  oc- 
curs the  expression,  "  War  is  cruelty,  and  cannot  be  refined,"  conveys  but  an 
imperfect  idea  of  the  feeling  of  indifference  and  revenge  with  which  our  suf- 
ferings were  viewed,  and  of  the  temper  with  which  the  faggot  was  applied  to 
our  cherished  homes  and  rising  city. 

Colonel  Calhoun,  in  the  midst  of  the  sea  of  fire  around  him,  did  what  he 
could  to  support  the  weak  and  to  aid  the  suffering.  One  of  this  committee, 
who  was  often  in  official  conference  with  him  during  the  seige,  can  bear  tes- 
timony to  the  honor  and  feeling  with  which  he  discharged  his  high  trust,  dur- 
ing those  days  of  peril  and  nights  of  horror.  As  the  city  sank  amid  the  lurid 
glare  of  incendiary  war,  its  mayor  stood  like  Marius,  looking  in  gloom  and 
powerless  despair,  upon  its  dying  embers.  It  is  a  matter  of  sincere  congratu- 
lation to  know  that  he  was  spared  by  Providence  to  see  the  city  of  his  choice 
and  his  love  arise  from  its  ashes,  and  again  put  on  the  beautiful  smiles  of 
peace  and  prosperity ;  that  from  the  tears  and  sorrow  of  its  thousands  of  victims 
of  undeserved  wrong  and  oppression  the  grand  proportions  of  opulence  and 
refinement  have  returned  to  cheer  and  bless  his  and  their  descendants. 

For  years  past  his  health  has  been  feeble,  and  his  place  vacant  in  the  court 
house,  but  his  love  for  his  brethren  and  his  attachment  to  the  chosen  vocation 
of  his  early  life  remained  to  the  end. 

As  a  public  speaker  he  was  earnest,  careful,  often  vehement  and  impas- 
sioned. The  latter,  however,  were  exceptions  to  his  style.  He  argued  to 
convince  the  understanding  rather  than  to  please  the  fancy.  As  models 
for  imitation,  the  zealous  pursuit  of  his  purposes  by  honest  means,  and  the  re- 
liant manhood  of  his  nature,  are  worthy  of  public  notice.  In  private  life  he 
was  gentle,  truthful  and  courteous,  without  the  tinsel  of  attractive  display  in 
company,  which  is  possessed  by  some ;  he  won  the  confidence  of  those  around 
him  by  his  refined  feelings  and  attention  to  time,  place  and  person,  so  well 
that  few  forgot  a  first  interview  with  him,  or  ceased  to  regard  him  with  es- 
teem and  respect.  His  life,  taken  altogether,  was  an  eminent  success,  and  he 
left  the  world  with  friends,  relatives,  and  a  great  city  to  mourn  his  loss. 

RESOLUTIONS. 

Resolved^  That  in  the  death  of  the  Hon.  James  M.  Calhoun,  the  court 
and  bar  of  Fulton  county,  the  city  of  Atlanta  and  county  of  Fulton,  have  sus- 
tained a  great  and  deeply  felt  loss. 

Resolved^  That  the  members  of  this  bar,  recurring  to  his  life  of  usefulness 
as  a  lawyer,  and  a  lengthened  association  with  him  as  a  brother,  will  cKvcSa!^ 
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with  heart-warm  feelings  the  remembrance  of  his  social  viitnes  and  his  gen< 
erous  example. 

Resolved^  That  we  deeply  sympathize  with  his  numerous  and  afflicted  family 
in  this  sad  bereavement,  and  tender  them  our  condolence  under  its  trying 
ordeal. 

Resolved^  That  the  presiding  judge  of  this  court  be  asked  for  permission 
to  place  these  proceedings  upon  the  minutes  of  the  court ;  that  the  clerk  be 
requested  to  furnish  a  copy  to  the  family  of  our  beloved  deceased  brother, 
and  that  the  city  papers  be  requested  to  publish  the  same." 
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ACCESSORY.     Sec  Criminal  Law,  14-16, 

ACCORD  AND  SATISFACTION. 

1.  Executed  agreement  to  receive  less  than  amount  of  debt,  may  be  plead- 

ed as.     TyUr  Col.  P.  Co.  vs.  Chrvalier,  4^4. 

2.  Entire  claim  in  dispute,  receipt  of  part  on  condition  that  balance  be 

abandoned,  binding  as  accord  and  satisfaction.     /Sid. 

ACTIONS. 

1.  Case  for  damages  resalting  from  erection  of  mill-dam  and  ponding  of 

water,  by  which  defendant  derived  benefit,  survives  to  administrator 
of  plaintiff.     Ellington,  adm*r,  vs.  Benngtt,  1^8. 

2.  Replevy  anil  await  judicial  termination  of  controversy,  tenant  not  bound 

to,  to  entitle  him  to  action  for  maliciously  suing  out  distress  warrant. 
Sturgis  «5r*  Berry  vs.  Frost,  188. 

3.  Widow  may  recover  for  homicide  of  husband  whether  resulting  from 

act  of  natural  or  artificial  person,  or  from  intention  or  criminal  negli- 
gence.    Cottingham  vs.  IVeekes,  201. 

4.  Landlord  not  responsible  for  tort  by  cropper  in  hiring  servants  previ- 

ously employed  by  another.     Duncan  vs.  Anderson,  jg8. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  Heirs-at-law  cannot  maintain  bill  against  defendant  as  executor  de  son 

tort,  for  property  conveyed  to  him  by  their  ancestor  during  life,  the 
deed  being  alleged  to  have  been  procured  by  fraud;  aliter,  if  they 
were  creditors  and  there  was  no  administration.  Davis  et  al.,  vs.  Da- 
vis, ex'r,  sy. 

2.  Where  money  is  bequeathed  to  widow  for  life  with  remainder  over,  duty 

of  executor  to  preserve  corpus  for  benefit  of  remaindermen.  Decree  in 
favor  of  widow  against  executor  on  bill  to  which  remaindermen  were 
not  parties,  no  protection  to  him  as  against  remaindermen.  Lee^  ex^r^ 
vs.  Chisolm  et  al.,  126. 

3.  Apprehension  of  suit  by  administrator,  when  appointed,  not  authorize 

person  to  appear  and  resist  grant  of  letters.  Aug.  d?*  Sum.  R.  R.  Co. 
vs.  Peacock,  adm'r,  146. 

4.  Some  interest  on  the  part  of  objector  in  assets  and  their  distribution 

must  appear.     Ibid. 

5.  Case  for  damages  resulting  from  erection  of  mill-dam  and  ponding  of 

water,  by  which  defendant  derived  benefit  from  improvement  of  mill 
property,  survives  to  administrator  of  plaintiff.  Ellington,  admW,  vs. 
Bennett,  ij8. 

6.  If  allegation  of  benefit  to  defendant  be  not  sufficiently  specific  in  origi- 

nal declaration,  administrator,  in  application  to  be  made  party,  should 
state  proposed  amendment,     /did. 

7.  Judgment,  administrator  not  entitled  to  relief  against,  because  ignorant 

that  assets  of  estate  were  deficient,  or  because  he  did  not  know  effect 
of  judgment  as  evidence  of  assets.  Page,  administrator,  vs.  I/aines, 
administrator,  26J. 
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8.  Judgment  against  administrator  reviving  dormant  judgment  against  in- 

testate, evidence  of  assets.  Ansley  <Sr»  Co.  vs,  Glendenning^  adm*r,  i86. 

9.  Right  of  executors  to  recover  from  legatees  depending  upon  mistake  in 

returns  upon  basis  of  which  settlement  had  been  had,  legatees  maj 
also  attack  charges,  etc.,  in  returns.  Settlement  binding  on  both  par* 
ties  or  neither.     Gibbons  et  al.^  vs,  Jones  et  a/.,  es^rs,  ^97. 

10.  Foreign  administrator,  together  with  sureties,  become  residents  of  Geor- 

gia, liable  to  be  sued  here  on  decree  rendered  in  this  state  on  bill  filed 
by  distributees.     Johnson  et  al.  vs,  Jackson,  administrator ,  et  al.,  326, 

11.  Ebcecutor  cannot  bind  estate  by  execution  of  note  signed  by  him  '*  as  ex- 

ecutor."    McFarlin  vs,  Stinson  et  ah^^gb. 

12.  Order  granting  leave  to  sell  land,  obtained  on  published  notice  required 

by  section  2559  of  Code»  valid  so  far  as  anthority  to  sell  is  coDconed. 
Davis f  adrn'r,  vs.  Howard,  4^0, 

13.  Upon  ejectment  against  heir,  such  order  will  not  be  conclusive  of  their 

being  debts  outstanding ;  aliter,  if  obtained  on  personal  notice  to  the 
heir.     Ibid, 

14.  Resale  to  hc^d  bidder  responsible  for  deficiency  must  be  as  soon  as 

practicable,  or  right  to  recover  forfeited.  Sanders,  adm^x,  vs.  Bell, 
442. 

15.  Judgment  liens  against  legatee  whose  interest  under  will  was  one  equal 

undivided  share,  discharged  as  against  land  sold  for  distribution.  Mc- 
Daniel  vs.  Edwards,  444, 

16.  Ejectment,  to  authorize  executor  to  recover  in,  he  must  introduce  will, 

and  not  letters  testamentary  only.     Mays,  ex'r,  et  al.,  vs,  KilUH,S2l, 

17.  Violation  of  laW  in  management  of  estate  assigned  as  ground  for  revo- 

cation of  letters  ;  no  reply  that  it  was  for  benefit  of  estate.  Crumps 
adrnW,  vs.    Williams,  jqo. 

18.  Error  to  charge  that  jury  should  find  for  movant  if  administrator  or 

securities  were  likely  to  become  insolvent.  Removal  on  that  ground 
is  in  discretion  of  jury  on  appeal.     Ibid. 

19.  Sayings  of  general  agent  of  administratrix,  who  subsequently  dies,  ad- 

missible to  bind  estate.     Hines^  adm^x,  vs.  Poole,  6j8. 

20.  Temporary  administrator  cannot  bind  estate  to  pay  fees  to  resist  setting 

up  will.     Lester  et  al..,  adm^rs,  et  al.,  vs,  Matthews,  6^j^. 

21.  Permanent  administrator  cannot  ratify  such  contract  so  as  to  bind  estate; 

nor  can  he  make  illegal  contract  of  temporary  administrator  a  valuable 
consideration  to  support  promise  to  pay  by  coupling  with  it  future  ser- 
vices to  the  estate.     Ibid, 

22.  "  Expenses  of  administration  "  in  section  2533  of  Code,  do  not  include 

counsel  fees  against  setting  up  will.     Ibid, 

AMENDMENT. 

1.  Bill  for  account  not  changed  by  amendment  into  action  for  breach  of 

warranty  of  goods  sold  by  defendant  to  complainant  on  an  accounting 
had ;  more  especially,  if  at  time  of  making  amendment,  action  on  war- 
ranty would  have  been  barred.     Ayres  vs,  Daly,  iig, 

2.  Master,  bill  not  amendable  before.     Ibid, 

3.  Judgment  and  execution  may  be  amended  so  as  to  estpUish  conformity 

in  entire  record.     Saffoldvs.  Wade,  ex'r,  174, 

4.  That  illegality  by  security,  on  grounds  which  these  amendments  cured, 

had  previously  been  sustained,  no  obstacle  thereto.     Ibid, 

5.  As  between  parties,  amendments  to  judgment  9Xkdfi,fa,  relate  bftck  to 

ori^naV  daXes.     Ibid. 
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6.  After  order  to  amend  judgment  and  Ji,  fa,  not  requisite  to  enter  new 

judgment  or  to  issue  newyf.yJi.     Ibid, 

7.  Limitations,  statute  runs  to  time  when  amendment  making  new  case 

was  made.     Kimbro  &*  Morgan  vs.  Va.  6*  Tenn.  A,  L,  R.  Co.,  i^^, 

8.  Amendment  making  case  inconsistent  with  original  bill,  demurrable. 

Ansley  dr*  Co.  vs,  GUndenning,  admW,  286. 

9.  Discretion  imposing  costs  on  party  seeking  to  amend,  not  controlled  un- 

less abused.     Renew  vs.  Redding,  assignee,  jii. 

10.  Libel,  suit  for  not  amendable  by  adding  count  for  trespass  to  person, 
especially  if  action  for  trespass  be  barred.  Ransone  vs.  Christian,  jji, 

XI.  Terms  upon  which  party  proposing  to  amend  is  to  be  placed,  should  be 
stated  at  time,  and  should  not  extend  beyond  continuance  of  case,  or 
payment  of  costs,  etc.     Ibid. 

12.  Motion  for  new  trial  is  amendable.     Powers  et  al.  vs.  Sav.,  Skid.  6* 

Seaboard  R.  R.  Co.,  4^1. 

13.  Nominal  party  sues  for  use  of  real ;  declaration  amendable  by  striking 

out  former.      IVi/son  vs.  First  Presbyterian  Church,  ^^4. 

14.  Verdict  or  consent  decree  cannot  be  amended  on  suit  at  common  law 

for  fees  so  as  to  cover  same.  Lester  et  al.,  administrators,  et  al.,  vs. 
Mathews,  6jj. 

ARREST.     See  Criminal  Law,  8-10. 

ASSIGNMENT.     See  Debtor  and  Creditor,  j,j,  6. 

ATTACHMENT. 

1.  Cotton  delivered  by  debtor  to  agent  of  factors  to  be  carried  to  ware- 

house, lien  at  once  attached,  and  is  superior  to  attachment  levied 
whilst  in  process  of  transportation.  Burrows  d?*  Williams  vs.  Kyle 
6*  Company,  24. 

2.  Bankruptcy,  attachment  levied  within  four  months  of,  dissolved ;  lien 

not  revived  by  general  judgments  thereafter  obtained.  Loudon^  as- 
signee, vs.  Blandford  <5r*  Garrard,  1^0. 

3.  Purchase  money,  attachment  for,  not  levied  by  garnishment  or  other- 

wise, on  property  not  described  in  affidavit.     Reid  vs.  Tucker,  2j8. 

4.  Traverse  of  plaintiff's  affidavit  not  waived  by  pleading  to  the  merits. 

Parker  vs.  Brady,  ^y2. 

5.  Traverse  tried  either  before  or  with  the  main  case,  unless  continued  for 

cause  when  main  case  is  ready.     Ibid. 

6.  Enjoined  at  instance  of  persons  not  a  party  thereto,  attachment  will  not 

be,  unless  proceeding  to  his  injury,  and  under  circumstances  which 
would  authorize  equity  to  interfere.     Williams  vs.  Stewart  et  al.,  66j, 

ATTORNEY  AND  CLIENT. 

1.  Bill  filed  by  debtor  as  trustee  for  children,  to  enjoin  creditors,  and  fund 

brought  into  court  for  distribution,  counsel  for  trustee  not  entitled  to 
fees  out  of  general  fund.  Ball,  administratrix,  et  al.,  vs.  yason, 
trustee,  et  al.,  264. 

2.  Fees  of  counsel  not  included  under  terms  costs  and  expenses.     Ibid. 

See  Lester  et  al.,  administrators,  et  al.,  vs.  Matthews,  6js* 

3.  Fees  to  be  paid  out  of  proceeds  of  suit ;  attorney  has  inchoate  lien  from 

commencement  of  action,  which  cannot  be  defeated  by  dismissal  by 
client  over  objection  of  attorney.     Twiggs  et  al.  vs.  Chambers,  2yg, 

4.  Justification  pleaded  to  action  for  libel,  defendant  entitled  to  open  and 

conclude ;  nor  is  right  forfeited  by  fact  that  he  withdie.^  '^\ft.'d.  ^\3^> 
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ginning  of  trial  and  did  not  renew  it  until  pUunti£f  had  made  cot 
prima  facie  cast.     Ransom  vs.  Christian,  j^i, 

5.  State  legal  positions  to  jury,  counsel  may.     Ihid.     See  Warmcck  vs. 

State,  JOS. 

6.  Discretion  of  court  in  discharging  rule  against  attorney  for  failure  of  his 

client  to  perform  decree  in  equity,  not  controlled.     Gray  vs.  Culber- 
son et  a  I.,  4.yo. 

7.  Honest  belief  of  attorney  that  money  collected  for  his  client  was  his 

own,  not  such  *'good  cause*'  as  will  relieve  him  from  the  payment  of 
twenty  per  cent  from  time  of  demand.     Hawkins  vs.  Smi/A,  trustee, 

57'- 

8.  Release  property  from  judgment,  attorney  to  sue  and  collect  claim  has 

no  authority  to  bind  client  to.     PhiUips  vs.  Dobbins^  6iy. 

BAIL.     See  Principal  and  Security,  6-7. 

BANKRUPT. 

1.  Assignee  of  bankrupt  has  right  to  be  made  party  to  rule  to  distribute 

fund  in  hands  of  receiver  under  process  of  state  court.     I^udon,  as- 
signee, vs.  Blandford  6f*  Garrard  et  a/.,  ijo. 

2.  State  court  will  distribute  fund  in  accordance  with  bankrupt  law.    3iJ. 

3.  Attachments  on  property,  sale  of  which  raised  fund,  if  levied  within  four 

months  of  adjudication,  lose  priority.     Lien  not  revived  by  genenJ 
judgments  thereafter  obtained,     /bid. 

4.  Distress  warrant  levied  before  adjudication  paid  out  of  proceeds  of 

property.     Ibid. 

5.  Justice's  court  judgments  obtained  before  adjudication,  paid.     Ibid. 

6.  Mechanic's  lien  properly  recorded  and  sued  by  attachment  within  twelre 

months,  and  not  sued  again  after  dissolution  of  attachment  because  of 
bankruptcy  of  defendant,  ranks  from  date  of  lien.     Ibid. 

7.  Costs  of  officers  of  court  and  commissions  of  receiver,  first  paid.    Uil. 

8.  If  any  of  claimants  be  entitled  to  whole  fund  after  assignee  is  heard, 

latter's  interest  is  at  an  end,  and  claimants  may  divide  among  them- 
selves and  others  as  they  see  proper.     Ibid. 

9.  Assignee  having  bill  filed  in  United  States  court  to  set  aside  sale  which 

brought  fund  into  state  court,  must  first  dispose  of  that  case  before  he 
can  claim.     Idid. 

10.  Judgment  proved  in  bankruptcy,  lien  otherwise  had  is  waived.    Heard 

vs.  yones,  271. 

11.  Collateral  provisions  as  to  relation  of  husband  and  wife,  or  of  parent 

and  child,  in  state  exemption  laws,  form  no  part  of  bankrupt  system. 
Farmer  vs.  Taylor  et  al.,  SS9- 

12.  Exempted  property,  bankrupt's  title  to  is  not  affected  by  adjudication  or 

subsequent  proceedings.     Ibid. 

13.  Discharge  bars  claim  of  creditor,  though  name  was  not  placed  on  sched- 

ule nor  notice  given  to  him  personally,  publication  in  newspapers  hav- 
ing been  made.     Heard  vs.  Arnold  &*  DuBose,  jyo. 

BANKS.     Sec  Corporations,  i,  2,  9. 

BONDS. 

I.  Official  bond,  though  not  conditioned  as  statute  prescribes,  considered 
as  if  executed  in  conformity  thereto.     Smitk,  governor,  for  use,  w. 
Taylor  et  ai.,  292. 
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2.  Ordinary,  whatever  terms  of  bond,  yet  held  to  be  for  ]5erformance  of 
duties  as  clerk  of  ordinary.  Therefore  it  cannot  be  sued  for  failure  to 
take  security  from  tax  collector.     Ibid, 

See  Principal  and  Security, 

BONDS  FOR  TITLE.     See  Vendor  and  Purchaser,  i-S- 

CASES  CITED.     (The  page  shows  where  cited.) 

Addison,  adm'x,  vs.  Christy  &  Company 49th  Ga.  R.,685 

Anderson  vs.  Beard 54th  "  149 

Ansley  et  al.  vs.  Wilson,  trustee 50th  **  462 

At.  &  La.  R.  R.  Co.  vs.  Hodnett 29th  "  500 

Ayers  vs.  Daly 56th  "  553 

Ballin  &  Co.  vs.  Ferst  &  Co 55th  '•  152 

Bank  of  Am.  vs.  Rogers 55th  "  87 

Bank  of  St.  M.  w.  Mumford&  Tyson 6th  "  518 

Barnes  vs.  Underwood 54th  "  438  . 

Barron  vs.  Collins        49th  "  4CX) 

Bartlett,  adm'x,  vs.  Lee 33d  "  607 

Beall  vs.  Blake 13th  "  178 

Bcall  vs.  Blake 13th  ««  678 

Beck  vs.  Pounds 20th  "  556 

Behn  &  Foster  vs.  Young  &  Co 21st  "  614 

Benedict,  Hall  &  Co.  vs.  Davis 41st  "  78 

Berry  vs.  State loth  "  405 

Bond  vs.  Central  Bank 2d  "  149 

Bond  vs.  Central  Bank 2d  «*  205 

Brady  vs.  Hardeman   &   Hamilton 17th  "  518 

Brooks  vs.  Colby,  adm*r, 25th  "  179 

Broughton  vs.  Badgett 1st  '*  204 

Brown  vs.  Bennett 55th  •*  220 

Brown  vs.  Oattis 55th  "  400 

Brown  vs.  State 40th  **  65 

Bruce  vs.  Conyers 54th  "  ^76 

Bryan,  ex'r,  vs.  Rooks,  adm*r 25th  "  1 10 

Burch  et  al.  vs.  Mayor  etc.,  of  Savannah 42d  "     '   205 

Burke  et  al.  vs.  Anderson 40th  "  82 

Burkhalter  vs.  Edwards 1 6th  «*  362 

Bumey,  adm*r,  vs.  Ball 24th  •*     .    556 

Bush  vs,  Lindsey 24th  **  436 

Butler  et  al.  vs.  Durham 2d  "  221 

Callaway,  adm'r,  z'j.  Jones  &  Quattlebum 19th  "  277 

Campbell  vs.  A.  &  R.  A.  L.  R.  R.  Co 53d  "  587 

Campbells.  State Iith  "  236 

Carey,  assignee,  z/j.  Hillhouse  ^/ a/. 5th  "  178 

Carhart,  Brothers  &  Co.  vs.  Wynn 22d  "  88 

Carhart,  Brothers  &  Co.  vs.  Wynn 22d  "  607 

Carhart  vs.  Vann 46th  "  445 

Carroll  vs.  Phillips l8th  "  426 

Carruthers  vs.  Bailey 3d  "  439 

Carswell  vs.  Hartridge 55jh  *•  34 

Carswell  vs,  Hartridge 55th  "  141 

Cavenaugh  et  al.  vs.  Ainchbacker 36th  <*  345 

Center  &  Treadwell  vs.  Davis 39th  *'  14 

Central  Bank  et  al.  vs.  Johnson  &  Smith 56th  *'  673 

Childers  vj.  State 52d  "  315 

Churchill  ^/ a/,  i/j.  Corker,  adm'r, 25th  "  no 

Clark  &  Co.  vs.  Neufvillc 46th  "  90 

Clark  &  Cole  vs.  Dobbins «i^^  **  ^ 
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Clark  et  al.  vs,  Clegbom 6th  Ga.  R.,  615 

Dark  vs.  Carter I2th  "  405 

Clarke  vs.  Marker 48th  «  445 

Clayton  vs.  Bussey  &  Ferrer 30tli  •*  607 

Clayton  vs.  Tucker 20th  ••  39 

Clements  vs.  Henderson 4th  <<  439 

Cochran  //  al.  vs.  Strong 44th  *<  204 

Collins  vs.  Everett 4th  "  607 

Connor  vs,  Sute 25th  "  633 

Conyers  vs.  State 50th  "  603 

Cook  vs.  Cook 46th  "  60 

Cook  vs.  Walker 15th  "  169 

Cory  vs.  State 55th  "  201 

Cowart  vs.  Dunbar 56th  **  636 

Cow.  F.  Man.  Co.  vs.  Rogers 19th  ««  416 

Crawford,  gov'r,  vs.  Foster  et  ai. 6th  •*  440 

Crawford,  gov'r,  vs.  Word  et  al. 7th  **  636 

Crawford  vs.  State I2th  "  116 

Cubbedge  &  Hazlehurst  vs.  Adams 42d  **  429 

Dalton  City  Company  vs.  Haddock 54th  "  201 

Davie  vs.  McDaniel 47th  **  307 

Davie  vs.  McDaniel 47th  •*  436 

Davie  vs.  McDaniel 47th  '*  438 

Davis  et  al.  vs.  Gurlcy , Sist  "  510 

Davis  z^x.  Barker 1st  "  178 

Day  vs.  Solomon,  executor '  .    .    .    .  40th  •*  167 

Dickson  et  al.  vs.  Saloshin 54th  '*  643 

Dobbs  vs.  Justices,  etc  . 17th  "  426 

Doe  vs.  Roe 30th  "  436 

Doe  vs.  Roe 30th  "  439 

Dougherty  w.  Marsh  &  Breers iiih  "  178 

Doughty,  Pearsons  &  Company  vs.  Walker  ...       •  54th  "  673 

Durham  vs.  Holman 30th  "  170 

Dwelle  vs.  Roath,  executor 29th  "  1 10 

Ector  vs.  Ector 25th  "  538 

Edmondson  vs.  Djrson 2d  "  1S4 

Elliott  vs.  Cox 48th  "  28 

Ellis  vs.  Smith loth  "  363 

Fields  vs.  Willingham  et  al 49th  *•  198 

Field  vs.  Price 52d  "  224 

Fitzgerald  vs.  State I2th  "  368 

Ford  et  al.  vs.  Finney 35th  "  556 

Freeman  vs.  Ford  et  al 52d  "  152 

Fretwell  vs.  Morrow 7th  "  363 

Fulgam  vs.  Macon  and  Brunswick  Railroad  Company  .  44th  "  234 

Garrett  vs.  Adrian 44th  "  540 

Gay  vs.  McNeal 12th  "  284 

Gilbert  &  Vason  vs.  Seymour  &  Johnson 44th  "  78 

Glanton  vs.  Griggs  •    ••  • 5th  "  212 

Glendenning,  adm*r,  vs.  Ansley  &  Co 52h  "  287 

Goodwin  vs.  Hightower 30th  ••  473 

Gray  et  al.  vs.  L^wson 36th  "  282 

Gray  vs.  Obear 54th  "  184 

Grayz/j.  Perry 51st  **  82 

Griffin  vs.  Macon  and  Western  Railroad  Company  ,   .  26th  "  500 

Griffin  vs.  State 26th  "  633 

Groce  vs.  Field,  trustee,  et  al 24th  ««  221 

Guthman  vs.  Castleberry 48th  **  14 

Guthmaa  v%.  CasXX&V^crc^ 49th  <<  14 
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Hacketl  vs.  Greer 3adGa.R.,638 

Hamhright  vs.  Sto*er 31st  •'  88 

Hamilton  vs.  Morelnnd  it  al Ijlh  "  36a 

Hamilton  vs.  Moretand  et  al iSlh  "  439 

Hardeman  &  Sparks  fi.  DeVaughn 491b  "  as 

Hargraves  el  al.  vt,  Lewis .'  .   .   ■    6tb  "  131 

Hargravca  ft  al.  vs.  Lewis 7th  ■'  164 

Hargraves  rf  a/,  w.  Lewis Jth  "  ill 

Hanridge  vs.  McDaniel 20th  "  518 

Hartridge  vs.  Wesson 4th  "  aoo 

Hart  VI.  Conner  &  Taylor list  "  195 

Hart  vs.  Laiaron 46tb  "  187 

vs.  Mason  &  Dibble lo«h  '•  113 

.  Lowe 47th  "  167 

Henrti  if   Sibley Jld  "  iSl 

Henderson  I'l.  Walker  */o/ 5Slh  " 

Ilerschlield  vs.  Dexel  &  Company nth 


Harvey  I., 
Harvill    I 


Hightowcr  vs.  Thornton  et  al 8th  "  195 

High  w.  Cox 55th  "  78 

Hifi  ij.  Motl S4lh  «  176 

Hind  vs.  Low 38tb  '■  166 

Hines  vt.  Poole Sid  «  639 

Holmes  vs.  Pratt  &  McKenzie 341b  "  77 

Hooper  vs.  Slate 52d  '•  65 

HugW  vs.  Holstein 34tb  "  609 

Humphrey  vs.  Copeland 54th  "  13 

Humphrey  vs.  Copeland S4tb  "  8a 

Irwin  vs.  McKee zSlb  "  I96 

Irwin  vs.  McKoe ' 25*  "  518 

Jackson,  adm'r,  vs.  Jackson,  sdm'z 47th  "  446 

Jenning  vs.  Wright  &  Co S4th  "  87 

lemigan  OT.  Carter 51st  "  373 

Johnson  vs.  McComb,  eit'r 49tb  «  454 

Johnson  vs.  Quin Sid  "  532 

Johnston  IT.  Crawley iSlh  "  361 

Jones  vs.  Dougherty lOth  "  isT 

Jones  vs.  LeIiyeK  &  Smith 39th  "  373 

Jones  vs.  Lynch 54th  *■  S33 

Jones  vs.  Morgan 391b  "  181 

Jones  HI.  Parker S5*  "  445 

Jones  vt.  Whitehead 4th  "  173 

Jordan  vs.  ISeal  et  al 5tst  "  141 

{ordan  vs.  Seal  el  al S'st  "  666 

Beaton  c/ a/,  11.  Cox l6(b  "  176 

Kempton  el  al.  vs.  Hollowell  &  Co a4ih  "  184 

Kitchens  tt  al.  vs.  Ilutchins 44lb  "  440 

Kitchens  vt.  Stale 41st  "  65 

Knowles  el  al.  vs.  Lawton  et  al 18th  "  97 

Lalitle  vs.  Lawton iSth  "  108 

l.».aui.r  VI.  Coale  et  al lyih  "  s>8 

Lamb  vs.  Dozier SS">  "  439 

Lee  VI.  Cbisholm  ff  •!/ $iA  '•  133 

l.ee  VI.  Wheeler 4th  "  1 10 

Lenoard  tl  el.  vs.  Collier S3d  "  .      176 

LiKle  VI.  Ingram // a/ i6tb  "  518 

Lovelace  vs.  Smith  et  a/ 39th  "  39S 

liovelace  vs.  Smith  it  al 39th  "  641 

Lowe  vs.  Brooks 23d  "  108 

Lucas  el  al.  vt.  Lucu ifitk  "  ^fav 
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Mac.  &  Aug.  R.  R.  Co.  vs,  Vaughn 48th  Ga.  R.,460 

Mahone  vs.  Perkinson 35lh  "  179 

Marshall,  ass'ee,  vs,  Morris l6th  "  367 

Marsh  vs.  Lazenby 41st  "  391 

Martin  vs.  Gordon 24th  "  199 

Mayson  &  Font  et  at.  vs.  Strieker  &  Co.eta/ 37th  "  157 

Maund  vs.  Keating 55th  "  $2 

Maund  vs.  Keating 55th  *<  439 

Maxwell  vs.  Seymour,  Fannin  &  Co 30th  *'  329 

May  et  a/,  vs.  Goodwin 27th  "  176 

Mays  vs.  Compton 13th  "  l76 

McCoy  vs.  Barber  &  Son 37th  "  78 

McDade,  adm'x,  vs.  Burch,  adm'r 7th  "  436 

McDade,  adm'x,  vs.  Burch,  adm*r 7th  "  439 

McFarlin  vs.  Stinson 56th  *<  642 

McGehee  et  a/,  ex'rs,  vs.  Jones loth  *•  615 

McGehee  w.  Cherry  ^/ a/. 6th  **  212 

McGinnis,  adm'r,  vs,  Foster,  ex*r 4th  "  1 10 

McMahon  vs.  Tyson 23d  **  191 

McMath  vs.  State 55th  "  504 

McRae  vs.  State 52d  "  6$ 

Meador  vs.  Bird 22d  "  205 

Mechanics  B'k  vs.  Heard 37th  "  257 

Merchants*  B'k  of  Mac.  vs.  Rawls,  adm*x,  et  al .  ,   .    .    7th  "  609 

Mcrritt  vs.  State 52d  "  65 

Montgomery,  adm'r,  vs.  Evans 8th  **  149 

Moore  vs.  Gleaton 23d  "  no 

Moore  vs.  Ramsey loth  "  176 

Moses  vs.  Bagley  &  SeweH 55th  •'  282 

Murray  &  Co.  vs.  Jones  et  al 50th  "  207 

Murray  &  Co.  vs.  Jones  et  al 50th  "  361 

Newton  vs.  Nunnally 4th  ,  **  610 

Norris  vs.  Milner  et  al 20th  *'  462 

Ocmul.  B.  &  L.  Ass'n  vs.  Thompson 52d  "  350 

Patillo  vs.  Barksdale 22d  "  147 

Patterson  vs.  Lemon 50th  "  439 

Perdue  vs.  Bradshaw l8th  "  178 

Perkins  et  al.  vs.  Atlaway,  guard'n 14th  "  436 

Peterson  vs.  Orr 1 2th  "  167 

Phillips  vs.  Williams 39th  **  367 

Pierce  vs.  Brooks,  trustee 52d  **  108 

Pinkard  vs.  State 30th  "  633 

Pitts  vs.  McWhorter  et  al. 3d  "  167 

Poole  vs.  Perdue 44th  "  376 

Pope  vs.  Toombs 20th  "  473 

Powell  &  Jones  vs.  Phillips  &  Co 55th  ««  78 

Printup  w.  Mitchell 17th  •*  170 

Printup,  trustee,  vs.  Trammel! 2$th  "  642 

Ransone  vs.  Christian 49th  **  353 

Rawson  vs.  Coffin 55th  "  166 

Reed  vs.  Murphy 1st  "  204 

Reese  vs.  Burts,  adm'r 39th  "  659 

Remshart  vs.  Sav.  &  C.  R.  R.  Co.  et  al. 54th  "  535 

Reynolds  vs.  Lyon 20th  "  518 

Roberts  et  ux.  vs.  Trammell 55th  «•  80 

Robson,  adm'r,  vs.  Harwell  et  ux 6th  "  553 

Rogers  vs.  Atkinson,  adm'r,  et  al. 14th  «*  287 

Rogers  vs.  Parham 8th  "  497 

Royston  et  al,  vs.^o^Votl 21st  "  614 
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Ruker  ij.  Womack 55th  Ga.  R.,  593 

Rushin  IV.  Shields  &  Ball iiih  "  610 

Sams  &  McArthuTvi.Tracejr,  Irwin  &  Co 49lh  "  454 

Sandera  n.  McAllee 42d  "  613 

Sanders  vi.  McAtfee 4id  "  6a6 

Sounder!  rj.  Smith,  adm'r jd  "  178 

Scoll  vs.  Ncwiom ajCb  ••  446 

Sealw.  Price lllh  "  636 

Sears  I'j.  C.  R.  R.  &  IJ'k'g  Co Sa"*  "  =77 

Selma,  R.  &  D.  R.  R.  Co.  w.  Keith 53d  "  473 

Sewdl  zis.  Holland 54th  "  400 

Sims,  otd,,  T'j.  Renwick  iVa/. zSIh  "  556 

Sims  ft.  Fertil! 45lh  "  445 

Smiih  //  al.  vs.  Tnjior  ft  ux aolh  "  520 

Smith  vs.  Orcen  tt  al. 341J1  "  191 

Smith  VI.  Slate 4gth  "  65 

So.  W,  R.  R.  Co.  fi.  Chapmao 47th  "  224 

So.  W.  R.  R..  Co.  VI.  Piulk 24lh  ■'  loa 

Sjiarger  vs.  Cumpton 54lh  "  96 

Spraybeny  vs.  Culberson 3ad  "  147 

Stallings,  Ei'r,  ri.  Isey,  adni'r.rffl/. 491h  "  445 

Stamper  el  al.  vs.  Hayes aSlh  "  305 

Stapler  vs.  Bums 43d  ■'  60S 

Slecl  vs.  Payne 42d  "  313 

Stell  vs.  Gloss 151  "  439 

Siepbinu  tt  al.  vs.  Beall 4th  "  195 

SlephensoD  vs.  State 401h  "  503 

Stephens  w  State Illb  "  36 

Slinson  vs.  Williams 35th  "  195 

Strieker  &  Co.  I'j.  Tinkhain 3Sth  "  157 

Stubl«  vt.  GochI^I 4lh  "  607 

Sugart  vs.  Mays 54th  "  34 

Sumale  vs.  Williamson 34th  "  aoj 

Summerlin  vi.  Dent 36lh  "  408 

Summerlin  vs.  Heslerly  ci  al. aolh  '■  363 

Summerlin  f  j.  Heslcrly  it  al 30th  "  645 

Suthcrlin  lu.  Underwriters'  Agen<:y 53d  "  442 

Sweet  Water  MTk  Co.  M.  Glover aglh  "  500 

Tanner  vs.  HoIIings worth 41st  "  537 

Tatum  iij.  Allison 31st  "  520 

Thompson  I'j.C.R.R.&BVg  Co 54th  "  588 

Thompson  vs.  Fisches.ser  tt  al 45th  "  459 

Thom[Kon  vs.  McCullock l6lh  "  287 

ThorntoD  vt.  Birch 20th  "  132 

Thrasher  f.t.  Foster 42d  "  '  S38 

Thurmond  tt  al.  vs.  Reese 3d  "  1 95 

Tow nsen d  OT.  Stoddard 2glh  "  519 

Tucker  vs.  Harris 13th  "  436 

Tucker  I'l.  Harris 13th  "  439 

Tufts  T'j.Uttle 56ih  '■  582 

Tufts  w.  Little 56th  "  666 

Tufts  w.  Little 56th  "  670 

Vanderwr,  adm'r,  vs.  McMillan aSth  "  287 

"VoBon,  trustee  rf  a/.,  m.  Bell,  administratrii Sjd  "  271 

Vason  w.  City  of  Augusta 38th  "  14 

Vason  iw.  City  of  Augusta 38th  "  21 

Vaughn,  administraior,  vs.  Biggen 6th  "  363 

Walker  tt  al.  vs.  Cook      17lh  '■  287 

Walker  tt  al.  vs.  Morris 14th  '•  436 
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Walker  et  al.  vs.,  Zom 50tli  Ga.  R.,  143 

Walker,  executor,  vs.  Walker 3d  «*  310 

Wallace  et  al,  vs.  Holly 13th  *«  97 

Warren,  Wallace  &  Company  vs,  Moore  el  a/ .   ,    ,   ,   $2d  **  395 

Washington  vs.  State 36th  •*  1 16 

Watson  vs.  Tindal  gf  a/ 24lh  '*  363 

Whatley  vs.  Newsom  et  al  , loth  "  362 

Whilden  vs.  State 25th  •*  409 

Whittle  vs.  Webster 55th  "  14 

Whittle  vs,  Webster 55th  "  21 

Wilkinson  &  Wilson  vs.  Chew 54th  •*  445 

Wiley,  Parish  8i  Company  vs.  Kelsey  &  Halsted  ...     3d  •*  538 

Williams  et  al.  vs.  Chapman 7th  **  §9 

Williams  vs.  Kelsey  &  Halsted 6th  ••  500 

Williams  vs.  State 51st  **  173 

Williams  vs,  Walters 36th  "  32 

Wilson  vs,  Danforth 47th  "  205 

Wlngfield,  adm'r,  ^/ a/,  vs.  Virgin  ^/ a/ 51st  ••  170 

Wingfield,  adm'r,  et  al,  vs.  Virgin  et  al ,    , 51st  "  475 

Wingfield,  adm*r,  vs.  Davis 53d  "  540 

Winter  vs.  Jones loth  *•  167 

Wise  vs.  State 24th  *«  31 

Wood  vs,  Coosa  and  Chat.  Riv.  R.  R.  Company  ....  32d  "  234 

Worthy  et  al.  vs.  Johnson  et  al ,   , 13th  "  170 

Worthy  et  al.  vs,  Lowry , 19th  "  538 

Wright  z's.  Georgia  Railroad  and  Banking  Company  .  34th  •*  277 

Wright  vs,  Georgia  Railroad  and  Banking  Company  .  34th  "  459 

Wright  vs.  Georgia  Railroad  and  Banking  Company  .  34th  "  500 

Wright  vs.  Phillips 46lh  "  14S 

Wyche  et  ux.  vs.  Green nth  "  170 

Wyche  vs.  Myrick 14th  "  520 

Wynn  vs.  Booker  et  al.^  executors 22d  "  518 

York  vs.  Clopton  et  al 32d  "  616 

CERTIORARI.     See  Practice  in  Superior,  City,  and  County  Courts,  //, 

CHARGE  OF  COURT. 

1.  Inapplicable  to  facts,  charge  should  not  be  given.      Wagner, guardian, 

vs.  Robinson,  4^. 

2.  Charge  that  judgment  attacked  for  fraud  may  be  good  in  part  though 

fraudulently  obtained  as  a  whole,  not  damage  party,  if  jury  find  no 
fraud  and  sustain  entire  judgment.  Sindall  et  al,  vs,  Thacier  &•  Co. 
et  a  I.,  5/. 

3.  Aiding  to  escape,  on  trial  of  prosecution  for,  error  to  charge  that  custody 

was  legal  if  state's  evidence  is  true,  or  that  if  jury  believe  such  evi- 
dence they  must  find  verdict  of  guilty.     Habersham  vs.  State,  6t. 

4.  Requests  which  court  designs  to  refuse,  should  not  be  read  to  jury, 

Ratisone  vs.  Christian,  j^j, 

5.  Nominal  damages,  law  as  to  should  be  charged  where  any  view  of  facte 

proven  justify  such  charge.     Ibid. 

6.  Libel,  declaration  for  alleged  no  special  damage,  and  none  proven,  that 

no  recovery  could  be  had  therefor,  should,  on  request,  be  charged. 
Ibid, 

7.  Torts,  different  species  of  damages  which  jury  may  give  in,  not  neces- 

sary for  court  to  go  into  elaborate  explanation  of,  though  requested. 
A  distinct  application  of  controlling  principles  to  the  facts  of  the  par- 
ticular  case  is  what  the  jury  need.     Ibid, 
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8.  Opinion   expressed  on  evidence  necessitates  new   trial.     DeSaulles  dr* 

<5r*  Co.  vs.  Leakty  j6^  ;  See  IVartnock  vs.  State^  joj  ;  Pike  et  al.  vs. 
DotUrery  trustee ,  et  al.^  ^2y. 

9.  Admitted,  what  is  may  be  repeated  by  court ;  and  that  admission  was 

made,  if  stated  in  charge,  taken  as  true  unless  otherwise  certified.  Ibid. 

10.  Erroneous  charge  on  immaterial  issue,  or  on  irrelevant  testimony,  no 

cause  for  new  trial  unless  jury  was  misled.  Boyd  et  al.  vs.  Englatut, 
598' 

11.  Question  for  decision  being  whether  debtor  was  insolvent  at  time  of  con- 

veyance, error  to  charge  that  no  debtor  in  the  condition  of  P.  could 
make  such  a  gift  of  his  property.     Primrose  vs.  Broiuning,  j6g. 

12.  Error  to  charge  that  "under  the  evidence  for  the  defense,  he  is  guilty.'* 

White  vs.  State,  j8j. 

13.  Error  to  charge  that  "if  you  disbelieve  all  the  evidence  for  the  state* 

and  believe  every  word  of  evidence  for  the  defense,  I  charge  you  the 
prisoner  is  guilty,  but  of  course  you  can  look  to  all  the  evidence  and 
make  up  your  verdict  on  it."     Ibid. 

14.  Entire  charge  not  in  record,  court  presumed  to  have  charged  correctly, 

if  the  contrary  be  not  manifest  from  portions  of  charge  given  and 
excepted  to.      Woolfolk  vs.  Macon  and  Auf^.  R.  R.  Co.,  ^j/. 

15.  Negligence,  court  has  no  authority  to  determine  in  charge  what  consti- 

stitutes.     Ibid.     See  Ga.  R.  R.  <5r*  P^kg  Co.  vs.  Neely,  j^o. 

16.  Oral  request  in  course  of  argument,  refusal  not  authorize  new  trial.    Wil- 

son vs.  First  Pres.  Churchy  ^^4. 

17.  Property  sought  to  be  made  liable  upon  ground  that  though  title  was 

taken  to  claimant,  yet  it  was  paid  for  with  defendant's  mqney,  and  it 
was  replied  that  land  was  given  by  defendant  to  claimant  prior  to  dale 
of  plaintiff's  judgment ;  error  to  ignore  in  charge  the  gift  and  to  con- 
fine jury  solely  to  question  as  to  who  paid  for  property.  Bryson  vs. 
Chisholnty  §gb. 

18.  Evidence,  none  to  support  charge,  error  to  give.     Minor  vs.  State,  6jo. 

CLAIM. 

1.  Part  of  purchase  money  paid  and  bond  for  title  given;  judgment  ob- 

tained for  balance  and  yf .  /a.  levied  on  land,  deed  having  been  first 
filed  in  clerk's  office.  Wife  of  vendee  cannot  set  up  right  to  have 
money  paid  by  husband  refunded  on  ground  that  it  was  hers,  by 
claim,  without  proving  insolvency  of  vendor.     Boyd  vs.  Cknppelly  22. 

2.  Part  of  property  levied  on  subject  and  part  not  subject,  judgment  find- 

ing all  subject  reversed  unless  levy  is  dismissed  in  respect  to  that  not 
subject.     Keaton  vs.  Ti/ts,  446. 

3.  Successive  claims  interposed,  pretended  title  being  conveyed  from  one 

to  the  other,  for  purpose  of  delay,  claimants  being  insolvent,  and  the 
first  having  been  decided  in  favor  of  the  plaintiff,  injunction  will 
issue.  Chappell  vs.  Boyd  et  al.,  jjS.  See  Crawford ,  executor ^  vs. 
Spurlingy  611. 

4.  Property  sought  to  be  made  liable  upon  ground  that  though  title  was 

taken  to  claimant,  yet  it  was  paid  for  with  defendant's  money,  and  it 
was  replied  that  land  was  given  by  defendant  to  claimant  prior  to  date 
of  plaintiff's  judgment;  error  to  ignore  in  charge  the  gift,  and  to  con- 
fine jury  solely  to  question  as  to  who  paid  for  property.  Bryson  vs. 
Chisholniy  ^g6. 

5.  Claim  affidavit  and  bond,  purporting  to  be  executed  in  foreign  state 

before  notary  public,  not  received  by  levying  officer  without  authenti- 
cation.    Charles  vs.  Foster,  6/2. 

Vol.  lvi.  46. 
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6.  Seal  of  notary  is  not  authentication ;  nor  is  certi6cate  and  seal  of  clerk 
of  court  of  record  without  further  certificate  from  judge,  etc.     IHd. 

CCMMON  of  pasture.     See  InjuncHon,  12, 

COMPROMISE  AND  SETTLEMENT.     Stc  Accord  and  SatisfacHan. 

CONSIDERATION.     See  Contracts ^  3,$*  ^d.  //.  20, 

CONSTITUTIONAL  LAW.     See  Homestead,  i. 

CONTEMPT.     See  Injunction,  i, 

CONTINUANCE. 

I.  Counsel  upon  whom  movant  almost  exclusively  relied  properly  absent, 
continuance  granted  though  court  has  strong  reason  to  believe  that 
motion  was  made  for  delay.     Bagwell  vs.  State,  406. 

CONTRACTS. 

1.  Parol  evidence  inadmissible  to  change  written  contract.    Sims  vs.  Craw- 

ford, executor,  jr. 

2.  Construction  is  for  court,  but  it  cannot  decide  whether  work  done 

thereunder  was  in  capacity  of  mechanics.  Savannah,  Griffin  and 
North  Alabama  Railroad  Co.  vs.  Grant,  Alexander  &*  Co.,  68. 

3.  That  deceased  father,  who  was  discharged  in  bankruptcy  and  died  in- 

solvent, owed  note,  not  impose  upon  sons  such  strong  moral  obligadoo 
to  pay  same  as  to  constitute  consideration  for  new  note  for  principal  of 
old.»    AfcElven  et  al.  vs.  Sloan  &*  Company,  208. 

4.  Contract  to  pay  additional  interest  on  account  of  notes  not  being  met 

at  maturity,  made  after  maturity, /fM^Mm/(Z^/»m.  Shealyvs.  Toole^2io. 

5.  Consideration,  none  on  face  of  contract  and  none  shown  by  evidence, 

contract  not  enforced,  though  absence  of  consideration  be  not  pleaded. 
Ibid. 

6.  Executor  takes  note  of  member  of  firm  which  was  indebted  to  testator, 

with  note  on  third  person  as  collateral,  in  payment  of  such  indebt- 
edness, original  claim  discharged.    Adams  &*  Son  vs.  Reid  etal.^  214- 

7.  Agent,  note  signed  by  without  disclosing  principal,  former  individually 

bound  and  latter  not.     Graham  vs.  Campbell  et  al.,  2^8. 

8.  Contract  described  in  declaration  as  made  with  plaintiff,  too  late,  afta 

verdict,  to  object  that  contract  oflfered  in  evidence  was  made  with 
plaintiff  and  others  jointly,  no  plea  in  abatement  having  been  filed, 
nor  objection  to  testimony  made.     Alahone  vs.  Bryant,  2g4. 

9.  Will,  contract  for  valuable  consideration  to  leave  legacy  by,  binding  on 

representative.     Napier  vs.  Trimmier,  administrator,  300. 

10.  Producer  to  deliver  definite  quantity  of  charcoal  each  day  for  seven 

months,  which  consumer  was  to  receive  at  the  pits  "  in  the  basket,"  and 
haul  to  the  furnace,  where  it  was  to  be  measured  and  credited  to  pro- 
ducers, at  six  cents  per  bushel,  on  their  account  for  cash  advances,  it 
was  right  of  producers  to  draw  coal  from  pits  at  rate  requisite  to  make 
stipulated  delivery  daily;  loss  resulting  from  consumer's  failing  to  ^^ 
ceive  and  haul  away  at  same  rate,  fell  on  him.  Hence,  so  long  tf 
cash  advanced  exceeded  value  of  coal  drawn  from  pits,  producer  Ittd 
no  right  to  abandon  contract  or  to  sue  for  breach.  Denman  6*  But 
vs.  Cherokee  Iron  Co.,jig. 

11.  Contractors  for  building  of  railroad  were  to  be  paid  ninety  per  ceoLflf 

each  moxilYiVj  esXAxnaX^vci  cctv:^xi  bonds  to  be  taken  at  eighty  cents  OA 
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the  dollar,  and  ten  per  cent,  retained  until  completion  of  contract; 
provided  not  more  than  ^25,000  00  in  bonds  at  par  should  be  retained 
as  security.  If  contractors  fail  to  execute  contract,  this  amount  to  be 
forfeited.  For  completion  of  work  in  time  and  manner  specified,  con- 
tractors to  be  paid  ^475,00000  in  bonds,  less  previous  payments:  Held^ 
that  the  contract  price  of  the  work  was  S475>ooo  00  in  bonds;  not  the 
aggregate  amount  •f  the  estimates,  either  in  cash  or  in  bonds  at  the 
agreed  rate.     Sav.  &*  Char.  H.  R.  Co.  vs.  Ca/ZaAan  el  a/.^  jji. 

13.  The  estimates  and  agreed  rate  a*  which  bonds  advanced  were  to  be 
counted,  were  intended  for  use  in  temporary  monthly  settlements  only. 
/iid. 

13.  Stipulation  for  retaining  ten  per  cent,  was  in  the  nature  of  a  penalty. 

Time  was  not  so  clearly  of  essence  of  contract  as  to  require  forfeiture. 

14.  Promise  to  pay  in  currency  by  future  day,  sum  equal  to  the  value  of 

given  amount  of  currency  at  date  of  promise,  is  to  be  discharged,  after 
maturity,  with  no  less  currency  than  at  maturity.  Debtor  only  entitled 
to  appreciation  to  expiration  of  credit.     Whitaker  vs.  Dye^  j8o. 

15.  Where  a  party  dies  pending  suit,  and  a  new  party,  not  the  legal  repre- 

sentative, takes  his  place  by  consent,  on  express  condition,  entered  of 
record,  that  his  opponent  shall  lose  no  right  thereby,  the  same  evi- 
dence will  be  admissible  as  if  the  legal  representative  had  'been  made 
a  party.    Power  et  al.  vs.  Sav.,  S.  <Sr*  S.  R.  R.  Co.,  4.^1. 

16.  Trade,  contract  not  to  carry  on  within  limits  of  certain  town,  enforced. 

Ellis  &'  Palmer  vs.  Jones  <5r*  Co.^^o4. 

17.  Contract  as  follows :  "  We,  the  undersigned,  promise  to  pay  the  amount 

set  opposite  our  several  names,  to  be  applied  to  the  completion  of  the 
house  of  worship  of  the  First  Presbyterian  Church  in  Savannah,  in 
four  equal  payments,  etc.,  interest  to  run  from  first  of  July  next,*'  is  a 
promise  to  pay  the  church,  and  is  supported  by  the  consideration  of 
mutual  promises,  and  by  the  fact  that  the  church  entered  upon  the 
work  of  completing  the  building.  Wilson  vs.  First  Presbyterian 
Church,  JJ4. 

18.  Unless  so  stipulated,  removal  of  subscriber  will  not  bar  recovery,  nor 

will  it  operate  as  notice  of  withdrawal  of  subscription.     Ibid. 

19.  That  treasurer  of  church  indulged  one  subscriber,  and  took  note  there- 

for, without  interest,  not  discharge  others.     Ibid. 

20.  Note  with  security,  given  by  agent  for  moneys  collected,  to  prevent  pros- 

ecution for  breach  of  trust,  not  collectible.  Aliter,  if  given  solely  for 
purpose  of  securing  debt.     Godwin  et  al.  vs,  Crowell,  j66. 

21.  Executive  warrant  on  treasurer  is  not  a  contract;  it  is  a  license  or  power 

and  is  revocable  before  pa3rment.  Fletcher y  exW,  vs.  Ren/roe,  treas- 
urer,  &/4. 

CORPORATIONS. 

1.  Execution  against  stockholder  under  section  3371  et  seq.^  of  Code,  in 

Tune,  1869,  prevents  bar  of  statute  of  limitations  of  1869,  though  no 
levy  was  made  until  June,  1870.  Stone  et  al.,  ex*rs,  vs.  Davidson, 
assignee,  tyg. 

2.  Notice  by  publication  under  section  3371,  need  not  appear  of  record  ; 

nor  that  president  furnished  certificate,  and  number  of  «hares  owned 
by  each  as  required  by  section  3373.  If  these  facts  do  not  exist,  and 
thc^.  /a.  is  for  too  much,  or  is  o&erwise  illegal,  remedy  is  by  ille- 
gality.    Ibid. 

3.  Equity  will  compel  payment  of  sufificient  per  cent,  of  unpaid  stock  to 

meet  debts.    I)al.  &*  Morg.  R.  R.  Co,  vs.  Mc Daniel  et  al.,  tgi. 
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4.  Remedy  in  equity  more  proper  than  mandamus  under  facts  of  this  case. 

Ibid. 

5.  Capital  stock  subscribed,  suit  to  collect,  evidence  of  value  of  that  stock  or 

of  any  other,  irrelevant.     South  Ga.  or*  Fla,  R.  R,  Co,  vs.  Ayres,  2jo. 

6.  Not  necessary  to  show  that  certificate  of  stock  has  been  tendered,  or  that 

corporation  has  received  stock  authorized,  or,  in  absence  of  plea  in 
abatement,  that  corporation  has  been  organized  and  is  still  alive,  /did. 

7.  Railroad  which  corporation  was  chartered  to  construct,  sold  to  other 

company,  unpaid  stock  subscription  cannot  be  collected  from  the 
stockholders  not  consenting  to  sale.     /did. 

8.  Calls  for  subscription  must  be  clearly  proved,  and  recovery  should  be 

limited  to  aggregate  amount  of  calls  not  met.     /bid. 

9.  Assignment  of  bank  executed  by  officers  after  term  had  expired,  under 

authority  from  stockholders  granted  before,  valid,  the  charter  provid- 
ing that  if  election  did  not  take  place  on  proper  day,  the  corporation 
should  not  be  deemed  dissolved,  and  no  election  having  taken  place. 
President  and  cashier  were  officers  df  facto  if  not  drjure.  MiUiken 
vs.  Steiner^2^t. 

10.  Assignment  by  bank,  section  1494  of  Code  providing  how  to  set  aside 

*at  instance  of  creditors,  applies  only  to  case  where  there  has  been 
voluntary  surrender  of  charter,     /bid. 

11.  Bona'fide  purchaser  of  railroad  stock  protected.     Stinsonvs.  Thorn- 

ton^ adm^r^^yy. 

12.  Judgment  of  stockholder  against  company  set  off"  in  equity  against  suit 

under  individual  liability  clause.     Boyd  6*  Son  vs.  Hail  et  al.,  j6j. 

13.  Fraud,  such  judgment  may  be  attacked  for,  but  facts  must  be  aventd 

and  proved,     /bid. 

14.  Recovery  of  entire  debt  may  be  out  of  one,  provided  it  does  not  exceed 

defendant's  proportion,  the  charter  providing  that  "  stockholders  shall 
be  liable  pro  rata  for  the  debts  of  said  company  to  the  amount  of  the 
stock  they  respectively  hold."     /bid. 

COSTS. 

1.  Fund  to  be  distributed,  costs  of  officers  of  court  and  commissions  of  re- 

ceiver first  paid.  Loudon,  assignee,  vs.  Blandford  <Sr»  Garrard d  j/., 
ISO. 

2.  Fees  of  counsel  not  included  under  terms,  costs  and  expenses.    BaJl^ 

ad  til' X,  et  ai.,  vs.  Vason,  trustee,  et  al.,  264. 

3.  Judgment  refusing  new  trial  reversed,  plaintiff  in  error  entitled  to  judg- 

ment for  costs  incurred  in  supreme  court.  This  right  is  not  affected  by 
instructions  that  new  trial  be  refused  if  defendant  consents  to  certain 
terms.      Turner  vs.  Carroll,  4^6. 

CRIMINAL  LAW. 

1.  Burglary;  only  evidence  against  prisoner,  that  he  was  seen  to  pass  by 

house  some  hours  before  offense  was  committed,  and  that  several 
months  thereafter  goods  stolen  were  found  in  his  possession,  suffi- 
ciently answered  by  proof  of  good  character  and  by  testimony  of  un- 
impeached  witness  that  goods  were  left  with  prisoner  in  pawn  for 
money,  the  latter  having  given  substantially  same  account  of  posses- 
sion.    Phillips  vs.  State,  28. 

2.  Rape;  fact  that  infant  was  under  ten  years  of  age  conclusive  that  act 

was  forcible.     Gosha  vs.  State,  j6. 

3.  Venue  of  crime  must  be  established  beyond  all  reasonable  doubc.    /N^ 
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4.  Confessions  corroborated  by  strong  circumstantial  evidence  will  author- 

ize conviction.     Crowder  vs.  State^  44, 

5.  Jury,  error  to  charge  that  they  are,  in  no  sense,  judges  of  the  law.     Hab- 

ersham vs.  State,  61. 

6.  Escape  from  custody,  on  trial  for  aiding  to,  fact  and  legality  of  custody 

are  for  the  jury ;  court  should  acquaint  jury  with  rules  distinguishing 
legal  from  illegal  custody.     Ibid. 

7.  Error  to  charge  that  custody  was  legal  if  state's  evidence  be  true,  or  that 

verdict  of  guilty  must  be  returned  if  jury  believe  evidence  for  state.  Ibid, 

8.  Custody  by  private  person  after  legal  arrest  without  warrant,  becomes 

illegal  if  protracted  for  unreasonable  time.     Ibid. 

9.  Cruel  treatment  by  captor  considered  to  illustrate  purpose  of  arrest  and 

bona  fides  of  custody.     Ibid. 

10.  Custody  voluntarily  assumed  by  private  person  without  warrant,  may  be 

lawfully  terminated  with  his  consent,  especially  if  prisoner  be  innocent. 
Ibid. 

11.  Violation  of  lawful  custody,  to  render  criminal,  legality  need  not  be 

positively  known  to  offender.     Ibid. 

12.  Actual  guilt  of  prisoner  not  indispensable  to  legality  of  custody,  and 

therefore  his  conviction  is  not  pre-requisite  to  convicting  another  of 
assisting  him  to  escape.     Ibid, 

13.  Testimony  clear  that  defendant  was  guilty  of  more  than  bare  assault,  not 

such  error  to  refuse  to  charge  that  jury  may  find  him  guilty  only  of 
assault,  as  to  require  new  trial.     Felton  vs.  State,  84. 

14.  Receiving  stolen  goods,  indictment  for  under  section  4488  of  Code, 

should  allege  trial  and  conviction  of  principal  thief;  if  facts  will  not 
warrant  this,  then  indictment  should  be  under  section  4489.  yordan, 
alias  Steger,  vs.  State,  Q2. 

15.  Accessory  in  receiving  stolen  goods  when  principal  thief  is  only  charged 

with  simple  larceny,  indictment  for  burglary  against  principal  inad- 
missible.    Ibid. 

16.  Indictment  should  specify  particular  offense  of  which  principal  was  con- 

victed.    Ibid. 

17.  Murder,  trial  for,  court  should  not  charge  as  to  voluntary  manslaughter, 

if  there  be  no  evidence  thereof;  aliter,  if  there  be  the  slightest  evi- 
dence on  which  to  base  such  defense.      Wynne,  jr.,  vs.  State,  iij, 

1 8.  Attention  of  jury  may  be  called  by  court  to  physical  facts,  such  as  the 

appearance  of  the  pistol  and  cartridges,  etc.     Ibid. 

19.  Pistol,  though  fired  off  after  rencontre,  accompanied  by  proof  of  its  con- 

dition after  close  of  fight,  admissible ;  but  no  experiment  by  tiring,  or 
otherwise,  if  made  without  defendant's  consent,  and  after  homicide, 
should  be  admitted.     Ibid. 

20.  Exact  condition  of  pistol  and  cartridges  at  close  of  fight  may  be  shown; 

and  experts  may  testify  what  such  condition  indicated,  the  jury  to 
draw  their  own  conclusion  therefrom.     Ibid, 

21.  Flight  of  accused  and  all  the  circumstances  attending  his  arrest,  admis- 

sible.    Ibid. 

22.  If  M.  forge  the  name  of  P.  to  a  letter,  by  which  money  in  hands  of  P's 

bailee  at  Thomasville  is  sent  to  Augusta,  and  M.,  personating  one  C, 
to  whom  he  has  directed  the  money  to  be  sent,  takes  it  from  the  ex- 
press office  and  appropriates  it,  M.  is  guilty  of  forgery  under  section 
4451  of  Code.     Mitchell  vs.  State,  171.    • 

23.  Such  facts  sustain  allegation  that  M's  intent  was  to  defraud  P.,  though 

latter  recovered  the  money  from  the  express  company.     Ibid. 
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24.  The  forgery  was  complete  when  the  letter  removed  P's  money  from  the 
depository  he  chose  for  it.     Ibid. 

35.  Nor  is  M.  less  guilty  of  forgery  because  he  also  committed  the  crime  of 
personating  another.     Ibid. 

26.  Nor  is  his  intent  to  defraud  P.  lessened  by  the  fact  that  he  also  de- 

frauded the  express  company.     Ibid.   ' 

27.  Dying  declarations,  sayings  apparently  in  articulo  mortis  should  be 

admitted,  and  question  as  to  whether  made  in  presence  of  death  left 
to  jury.     Jackson  vs.  State,  2JS' 

28.  Burglary,  verdict  of  guilty  contrary  to  evidence  in  this  case.     Accom- 

plice testimony,  what  is  corroboration  of,  touched  upon.  Bailey  et  al. 
vs.  State,  J 14. 

29.  Premeditated  attack  with  pistol,  libel,  six  months  before,  however  severe 

and  excoriating,  cannot  justify.     Ransone  vs.  Christian,  j^i. 

30.  Newly  discovered  evidence  that  a  witness  will  swear-  that  she  heard 

another  admit  committing  the  crime  with  which  defendant  was 
charged,  not  authorize  new  trial.    Attaway  vs.  State,  j6j. 

31.  Extortion,  public  oflficers  only  can  be  convicted  of.    IVhite  vs.  State,  j8j. 

32.  Extortion,  for  officer  having  in  hands  warrant  for  assault  and  battery,  to 

receive  money  voluntarily  offered  by  defendant,  is  not,  if  money  is  re- 
ceived for  purpose  of  settling  case,  and  not  for  officer's  use.     IbiJ. 

33.  That  officer  said  the  warrant  was  for  assault  and  battery  may  be  proved 

as  part  of  res  gesta  without  producing  warrant.     Ibid. 

34.  Extortion,  guilty  intendon  of  officer,  his  experience  and  acquaintance 

with  his  duties  may  be  shown.     Ibid, 

35.  Leading  question  to  witness  introduced  by  state,  court  may  propound. 

Ibid. 

36.  Charge  that  **  under  the  evidence  for  the  defense,  he  is  guilty,"  error.  Ibid. 

37.  Charge  that  "  if  you  disbelieve  all  the  evidence  for  the  state,  and  be- 

lieve every  word  of  evidence  for  the  defense,  I  charge  you  the  pris- 
oner is  guilty,  but  of  course  you  can  look  to  all  the  evidence  and  make 
up  your  verdict  on  it,"  error.     Ibid. 

38.  Identity  of  defendant  and  intent  with  which  he  acts,  questions  for  jury. 

Dunn  vs.  State,  40J.      Young  vs.  State,  40J. 

39.  Offense  charged  clearly  proved,  not  error  of  which  defendant  can  com- 

plain for  court  to  instruct  jury  that  they  must  find  verdict  of  guilty  or 
not  guilty,  although,  under  indictment,  verdict  for  lesser  offense  could 
be  returned.      Ward  vs.  State,  408. 

40.  Stabbing,  under  indictment  for,  it  might  be  competent  to  convict  of  as- 

sault, or  of  assault  and  battery,  or  of  an  attempt  to  stab.     3id. 

41.  Stabbing,  to  constitute,  knife  need  only  penetrate  skin  and  draw  blood. 

Ibid. 

42.  Stabbing,  opprobious  words  will  not  justify.     Ibid. 

43.  Insanity,  unless  presumption  to  contrary  is  overcome  by  evidence,  ac- 

quittal cannot  be  had  on  ground  of.    Carter  vs.  State,  46J, 

44.  Question  propounded  by  prosecution  subsequently  withdrawn,  refusal  of 

court  to  allow  answer  to  be  recorded,  not  such  abuse  of  discretion  as 
to  require  new  trial.     Ibid. 

45.  Burglary,  that  defendant  broke  and  entered  Savannah  theatre,  without 

allegation  that  valuable  goods  were  stored  therein,  not  sufficient  Lee 
vs.  State,  4yy. 

46.  Jury,  counsel  may  present  their  view  of  the  law  to,  subject  to  chaige^ 

Warmock  vs.  State,  joj.    See  Ransone  w.  Christian,  jj;i. 
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47.  Burglary,  (Evidence  sufficient  to  convict  in  this  case.     Mallory  vs.  States 

545- 

48.  Punishment,  discretion  of  court  as  to,  not  interfered  with.    Ibid, 

49.  Assault  with  intent  to  murder  with  pocket  knife,  that  indictment  did  not 

allege  use  made  of  weapon,  not  good  in  arrest.     Ash  vs.  State^  s^3' 

50.  After  charging  what  would  reduce  murder  to  manslaughter,  not  error  to 

add  that  in  all  cases  of  voluntary  manslaughter  there  must  be  some 
actual  assault  upon  the  person  killing,  etc.     Ibid.  * 

51.  Nolle  prosequi  \s  termination  of  case  with  all  recognizances  and  inci- 
p  dents  of  that  prosecution.     Lamp  vs.  Smith,  gov.,  ^8g.  • 

52.  Selling  spirituous  liquor  to  minor  without  having  obtained  consent  of 

parent,  is  burden  of  showing  that  retailer  failed  to  obtain  such  consent 
on  state  ?     Quare.     Ridling  vs.  State,  601. 

53.  Sufficient  proof  in  this  case  of  absence  of  authority  of  parent.     Ibid. 

54.  Forged  paper,  to  complete  offense  of  uttering,  it  must  not  only  be  pub- 

lished as  true,  but  also  with  intent  to  injure.  Stephens  vs.  State,  604. 

55.  Open  use  of  stolen  property  and  truthful  answer  as  to  how  some  of  it 

was  disposed  of,  construction  of  such  conduct  should  be  submitted  to 
jury.     Minor  vs.  State,  6jo, 

56.  Corpus  delicti  less  fully  established  than  might  be  expected,  new  trial 

more  readily  granted  for  error  in  charge.     Ibid. 

57.  Separation  of  juror  from  jury,  ground  of  new  trial,  unless  no  communi- 

cation with  any  one  on  subject  of  trial  be  shown.  Daniel,  alias  Neal 
vs.  State,  6^j. 

58.  Burglary  in  the  night,  evidence  sufficient  to  convict  in  this  case.     Bill- 

ingslea  vs.  State,  686. 

DAMAGES. 

1.  Defective  quality  of  goods  sold  pleaded,  abatement  of  purchase  money 

should  be  equal  to  difference  between  agreed  price  and  actual  value, 
and  this  whether  purchasers  lost  anything  or  not.  Atkins  &*  Co.  vs. 
Cobbs,  86. 

2.  Where  bill  claims  proceeds  of  goods  sold  in  Confederate  transaction, 

error  to  decree  for  value  of  goods  in  United  States  currency  at  time 
when  they  ought  to  have  been  accounted  for,  instead  of  value  of  pro- 
ceeds of  fair  sale  when  they  ought  to  have  been  sold.  Ayers  vs.  Daly, 
itg. 

3.  Malicious  suit  by  distress  warrant,  action  for,  damage  accruing  after 

commencement  of  suit  not  recoverable.  Sturgis  <5r»  Berry  vs.  Frost, 
188. 

4.  Estimate  of  damages  in  such  cases.     Ibid, 

5.  Expense  of  having  stock  exempted  under  homestead  laws,  not  recov- 

erable.    Ibid. 

6.  Bonds,  measure  of  recovery  for  default  in  making  payment  in,  is  actual 

value  of  same  when  they  ought  to  have  been  delivered,  with  interest 
thereon.     Sav.  6r*  Char.  H.  R.  Co.  vs.  Callahan  et  al.,  jj/. 

7.  Nominal  damages  mean  an  amount  sufficient  to  cover  and  carry  costs; 

court  should  so  charge  where  any  view  of  facts  would  justify.  Ransone 
vs.  Christian,  j^ I. 

8.  Libel,  declaration  for  alleged  no  special  damages,  and  none  proven, 

court  should,  on  request,  charge  that  no  recovery  can  be  had  therefor. 
Ibid. 

9.  Damages  for  libel  not  mitigated  because  punishable  on  criminal  side 

of  court,  if  no  prosecution  therefor  be  shown.     Ibid. 
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10.  TortSt  though  requested,  court  need  not  go  into  elaborate  explanation  of 

different  species  of  damages  allowed  therein.  A  distinct  application 
of  controlling  principles  to  the  facts  of  the  particular  case  b  what 
they  need.     Ibid» 

11.  Set-off,  personal  injuries  sustained  from  an  assault  bj  plaintiff  maybe 

against  damages.     Ibid. 

12.  Liability  of  sheriff  for  failure  to  levy  is  injury  sustained  by  plaintiff.   He 

may,  therefore,  show  that  property  did  not  belong  to  defendant 
Cowart^  sheriffs  vs.  Dunbar  &*  Company  et  al.y  4iy. 

13.  Jlecoupment  of  damages,  jury  may  consider  shortcomings  of  plaintiff 

and  defendant  respectively,  and  make  verdict  accordingly.  Hill  vs. 
Sibley,  j-j/. 

14.  Neglect  to  levy  and  sell  at  proper  time  by  which  plaintiff  is  compelled 

to  defend  bill  for  injunction,  recovery  against  sheriff  should  cover  ex- 
pense of  employing  counsel,  depreciation  of  property,  etc.  Hunter, 
sheriffs  vs.  Phillips,  6^4. 

DEBTOR  AND  CREDITOR. 

1.  Payments  to  third  person  for  creditor  operates  as  satisfaction  when. 

Holland  et  al.,  admr's,  vs.  Tyus  et  al.,  j6. 

2.  Creditor  without  lien,  or  title,  or  judgrment,  has  not,  as  general  rule, 

right  to  invoke  injunction  and  receiver  to  prevent  assignment  of  debt- 
or's goods,  or  to  deprive  debtor  or  assignee  of  passe.>sion.  JohnsoH 
&*  Smith  et  al.  vs.  Farnum  et  al.,  144.  See  Tufts  vs.  Little,  adnCr, 
i3g  ;  Mayer  <5?»  Co.  et  al.  vs.  Wood,  March  &*  Co.  gt  al.,  427; 
Cra7vford,  ex^r,  vs.  Spurting,  611. 

3.  Assignment  for  equal  benefit  of  all  creditors  violates  neither  law  nor 

public  pelicy.     Millers  vs.  Kernaghan  et  al.,  rjj. 

4.  Assets  having  been  attached  here  by  garnishment,  after  execution  of  as- 

signment in  South  Carolina  and  notice  to  garnishee,  judgment  applying 
pro  rata  share  to  claims  quite  as  favorable  as  law  warrants.     Ibid. 

5.  Assets  not  held  here  until  Georgia  creditors  are  paid  in  full.     Ibid. 

6.  Assignment  by  bank,  sections  1494  providing  how  set  aside  at  instance 

of  creditors,  applies  only  to  case  where  there  has  been  voluntary  sur- 
render of  charter.     Milliken  vs.  Steiner,  2^1. 

7.  Insolvent  cannot  make  voluntary  conveyance;  nor  does  it  matter  with 

what  intent  deed  was  made.     Primrose  vs.  Browning,  j6q. 

8.  Accommodation  indorser  becomes  debtor  from  time  he  indorses,  and 

not  from  maturity  of  note.     Ibid. 

DEED. 

1.  Conveyance  for  use  of  P.,  the  children  she  now  has,  and  those  she  may 

thereafter  have,  etc.,  while  the  habendum  clause  states  tenure  to  be  for 
P.,  her  heirs  and  assigns;  P.  takes  joint  interest  with  children,  and  not 
fee  simple.     Lee  et  al.  vs.  Tucker  et  ^,  9. 

2.  Marriage  settlement ;  that  property,  with  increase,  shall  inure  to  benefit 

of  wife  and  such  child  or  children  begotten  by  the  husband,  creates 
tenancy  in  common  between  wife  and  children.  CarsTjjeU,  executor, 
vs.  Schley  et  a  I.,  101. 

3.  Subsequently  apparently  conflicting  provisions  to  the  effect  that  if  the 

husband  should  die  before  the  wife,  the  property,  with  the  increase  rf 
the  negroes,  should  vest  in  the  wife  in  fee  simple.  That  if  the  wife 
should  die  with  or  without  issue,  it  should  vest  in  the  husband  during 
his  life,  at  his  death  one-half  to  be  disposed  of  in  such  manner  as  he 
may  tiiinW  pio^t  \)^  \«&V'«\>\  ^s\.d  \.«&,tamcnt,  or  otherwise,  to  his  heiiSi 
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etc.,  the  other  half  to  be  subject  to  disposition  by  the  wife  by  last  will 
and  testament,  or  to  go  to  her  heirs,  construed  as  being  subject  to  the 
rights  of  children  referred  to  above,  should  any  be  bom.     Ibid, 

4.  At  the  death  of  the  wife,  there  being  two  children,  her  third  passed  to 

the  husband,  one-half  by  survivorship  and  the  other  half  as  her  heir- 
at-law.     Ibid, 

5.  The  provbion  as  to  use  of  profits  by  husband  referred  only  to  time  when 

wife  was  in  life ;  at  her  death,  he  and  the  children  became  tenants  in 
common  in  corpus  and  profits.     Ibid, 

6.  Witnesses  to  unrecorded  deed,  one  dead  and  the  other  states  that  he 

does  not  recollect  contents,  the  instrument  being  lost,  parol  evidence 
admissible.     Graham  vs.  Campbell  et  al.,  2^8. 

7.  Power  authorizing  agent  to  dispose  of  several  tracts,  recorded  with  deed 

to  one,  and  subsequently  lost ;  record  admissible  upon  trial  of  title  to 
other  tract,  to  show  existence  of  power.     Ibid. 

8.  Sheriflf *s  deed  inadmissible  without  Ji.  fa.     Clarke  6r*  Wilson  vs.  Tra- 

tifick,  jjg.     See  Irby  vs,  Gardner,  64J.  ^ 

9.  Color  of  title,  sheriff's  deed  inadmissible  as,  unless  on  case  made  it  is 

relevant  as  such.     Ibid. 

la  Parol,  contents  and  character  of  deeds  alleged  to  be  fraudulent,  not 
shown  by  without  accounting  for  absence  of  instruments  themselves. 
Primrose  vs.  Browning,  j6g. 

11.  Parol,  real  consideration  of  deed  shown  by.     Ibid. 

12.  Instrument  in  form  a  deed  of  gift  and  well  attested  as  such,  but  not 

legally  attested  as  will,  should,  if  doubtful  in  its  terms  as  to  time  of 
vesting  estate,  be  classed  as  a  deed.  Dismukes,  administrator,  vs. 
Parrott,  jij. 

13.  Sheriff's  deed,  duly  recorded,  admitted  without  justice  court  Ji.  fa. 

under  which  sale  was  made,  date  of  sale  being  in  1855  and^.  fa. 
having  been  lost.     Irby  vs.  Gardner,  64J. 

14.  Whether  deed  covered  premises  in  dispute  was  for  jury.     Ibid, 

DISTRESS  WARRANT.    See  Landlord  and  Tenant,  1,3,3-9^  ''- 
DOMICIL.     See  Venue,  2. 

EJECTMENT. 

1.  Count  for  m^jn^ profits  is  such  an  action  for  money  as  process  of  gar- 

nishment may  issue  thereon.     Walker  vs.  Zom,  jj. 

2.  Order  granting  leave  to  administrator  to  sell  land  obtained  on  published 

notice  required  by  section  2559  of  Code,  not  conclusive  of  there  being 
debts  outstanding,  in  ejectment  by  administrator  vs.  heir.  Aliter,  if  ob- 
tained upon  personal  notice.     Davis,  admW,  vs.  Howard,  430. 

3.  Executor,  to  recover  in  ejectment,  must  introduce  will  and  not  letters 

testamentary  only.     Mays,^j^r,  et  al.,  vs.  Killen,32y. 

ELECTION.     See  Practice  in  Superior,  City  and  County  Courts,  23. 

EMBLEMENTS.     See  EquUy,  22. 

EQUITY. 

I.  Doubtful  construcbon  of  marriage  settlement  involved,  defendants  hav- 
ing remotely  possible  interest  properly  made  parties.  Catswell,  €x*r, 
vs,  Schley  et  al.,  loi. 

Vox-  LVI.  47. 
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2.  Account,  bill  for,  not  turned  by  amendment  into  action  for  breach  of 

warranty  of  goods  sold  by  defendant  to  complainant  m  an  accounting 
which  took  place ;  more  especially  if  an  action  on  warranty  would 
have  been  barred.     Ayres  vs.  Daly^  tig, 

3.  Master,  bill  cannot  be  amended  before.     Ibid. 

4.  Bill  claims  proceeds  of  goods  sold  in  a  transaction  when  Confederate 

money  was  current,  errer  to  decree  for  value  of  goods  in  United  Sutes 
currency  at  time  when  they  ought  to  have  been  accounted  for,  instead 
of  proceeds  of  fair  sale  when  they  ought  to  have  been  sold.     Ibid. 

5.  Right  to  rescission  for  fraud  must  be  claimed  before  equity  will  treat 

sale  as  rescinded,     yohnson  6f  Smith  eV  al.,  vs.  Famum  et  al.,  144. 

6.  Consent  decree,  after  full  execution  and  many  years  of  acquiescence, 

not  disturbed.     Freeman  et  al.  vs.  Craver,  adm'r,  et  al.,  j6i. 

7.  Parties,  wife  and  children  unnecessary  to  bill  to  make  income  of  trust 

created  for  benefit  of  mature  man,  liable  to  his  debts,  he  being  alone 
interested  therein.     Bailie  &*  Bro.  vs.  Mc  Whorter  et  al. .  18^. 

8.  Corporations,  equity  will  compel  payment  of  sufficient  per  cent,  of  un- 

paid stock  to  meet  debts.  Dal.  6r*  Mor^,  R.  R,  Co.  vs.  McDaniel  et 
al.,  igi, 

9.  Mandamus  not  most  appropriate  remedy  under  facts  of  case.     Ibid. 

10.  Service  of  bill  by  private  person  with  affidavit  verifying  same,  valid. 

Ibid. 

11.  Dismiss  bill,  too  late  to  move  to  after  demurrer  overruled,  answer  filed, 

and  report  of  auditor  in  and  excepted  to.     Ibid. 

12.  Review,  bill  of  sustained,  where  whole  scope  of  original  bill  was  to 

charge  defendants  against  whom  no  decree  passed,  and  when  defend- 
ant decreed  against  was  not  within  purview  of  relief  contemplated. 
Bennett  vs.  Brawn,  216. 

13.  Review,  whilst  irregularities  constitute  no  ground  of,  yet  glaring  defects 

will  be  regarded.     Ibid. 

14.  Law,  equitable  defense,  not  bound  to  set  up  at,  when.     Radclifft  &* 

Lamb  vs.  Vamer  <Sr»  Ellington,  222. 

15.  Pleadings  cannot  be  dispensed  with  by  consent.     Cent.  Bank  of  Ga. 

et  al.  vs.  yohftson  &*  Smith  et  al.,  22J. 

16.  BiH  filed  by  debtor  as  trustee  for  children,  to  enjoin  creditors,  and  fund 

is  brought  into  court  for  distribution,  counsel  for  trustee  not  entitled  to 
fees  out  of  general  fund.  Ball,  adm^x,  et  al.,  vs.  Vason^  trustee,  et  al., 
264. 

17.  Fees  of  counsel  not  included  under  terms  costs  and  expenses.     Ibid. 

18.  Expenses  do  include  funds  for  carrying  on  planting  interest  by  receiver, 

commissions  of  such  officer,  etc.     Ibid, 

19.  Lien  for  provisions  furnished  foreclosed  and  levied,  but  defeated  by  ap- 

p<3intment  of  receiver,  who  takes  possession  of  crop  and  uses  same  in 
planting^,  paid  out  of  fund.     Ibid. 

20.  Receiver  is  competent  witness  to  prove  his  account,  and  vouchers  need 

not  be  produced  unless  called  for.     3id. 

21.  Master  or  auditor,  matters  passed  on  by,  not  opened  unless  regularly 

excepted  to.     Ibid. 

22.  That  defendant   became  purchaser  of  property  at  sheriff's  sale,  at  less 

than  value,  under  agreement  to  reconvey  on  being  reimbursed,  and 
that  he  has  been  repaid,  makes  case  for  equitable  relief.     Burnett  vs. 
Vandiver,  j02. 

23.  That  done  which  ought  to  have  been  done,  equity  considers.     So.  /-'^ 

Ins.  Co.  vs.  Kempton,  adm'r,  jjg. 
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24.  Interpleader,  bill  of  must  be  filed  before  jadgment  at  law  against  the 

stakeholder.     Brown,  admW,  vs.  Wilson  et  al.,  jj^. 

25.  Case  made  by  bill  must  be  substantiated  by  testimony.     If  evidence 

make  case  other  than  that,  no  recovery  had.     Rakestraw  et  al,  vs, 
Brogdon,  ^49- 

26.  Affidavit  to  bill,  in  attesting  notary  need  not  use  seal.  Chappell  vs.  Boyd 

et  al.,  S7^' 

27.  Party  collaterally  interested  brought  in  as  defendant,  and  he  prays  equity 

in  his  behalf,  decree  should  settle  his  rights  as  well  as  those  of  other 
defendants.     Grimes  et  al.  vs.  Little,  trustee,  et  aL,  d^g. 

28.  Rescission  decreed  by  jury  on  ground  that  defendant  was  induced  to 

exchange  for  complainant's  land,  which  was  situated  in  Florida,  by 
the  false  and  fraudulent  representations  of  the  latter,  verdict  not  inter- 
fered with.    Bryan  vs.  Suggs,  6yg. 

29.  Bill  alleged  sale  of  lands  and  taking  of  notes  for  purchase  money;  that 

complainant  was  induced  by  fraud  to  enter  credit  on  notes  for  which 
he  received  no  consideration ;  that  defendants  had  combined  to  defeat 
payment  of  balance  due;  prayer  that  credit  be  corrected  and  land  sold 
to  pay  balance :  Error  to  require  complainant  to  elect  whether  he 
would  proceed  for  purchase  money  or  for  recovery  of  land.  Davis^ 
•       ex'r,  vs.  Clark  et  al.,  681. 

ESTATES. 

I.  Forfeiture  by  breach  of  condition  subsequent,  estate  not  revested  in  grant- 
or until  after  entry  or  action  brought  by  him  or  his  heirs.  Edmonson 
vs.  Leach,  trustee,  461, 

See  Deeds,  /-j. 
ESTOPPEL.     See  State,  j. 

EVIDENCE. 

1.  Written  contract  cannot  be  changed  by  parol.     Sims  vs.  Crawford,  eX' 

ecutor,  ji. 

2.  For  sale  to  illustrate  value,  medium  of  payment,  as  well  as  price,  should 

be  regarded.  Value  of  uncurrent  funds  at  time  and  place  of  transac- 
tion  material.     Atkins  6r»  Co.  vs.  Cobbs,  86. 

3.  Partial  failure  of  consideration  on  account  of  defective  quality  of  goods 

pleaded,  not  competent  to  prove,  in  general  terms,  that  purchasers  sold 
large  quantity  of  goods  for  uncurrent  funds,  and  that  funds  became 
total  loss.     Ibid. 

4.  Exclusion  of  reasonable  doubt  as  held  requisite  in  some  civil  cases* 

means  no  more  than  that  jury  must  be  clearly  satisfied.  Schnell,  trus- 
tee, et  al.,  vs.  Toomer,  adm'r,  et  al.,  168. 

5.  Where  it  does  not  appear  that  party  holds  back  evidence  Mrithin  his  pow- 

er, non-production  of  more  full  evidence  raises  no  presumption  against 
him.     Ibid. 

6.  Plea,  none  to  which  testimony  can  apply,  evidence  inadmissible.  Sheafy 

vs.  Toole,  210. 

7.  Affidavit  in  reference  to  loss  or  destruction  of  instrument,  admissible  as 

preliminary  to  introduction  of  secondary  evidence.  South  Geo,  df 
Fla,  R.  R.  Co.  vs.  Ayres,  2jo. 

8.  Subscription  to  stock,  suit  by  corporation  to  collect,  evidence  of  value 

of  that  or  of  any  other  stock  is  irrelevant.     Ibid, 

9.  Dying  declarations,  whether  statements  were/ left  to  jury.     Jackson  vs. 

State,  2JS' 
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10.  Unrecorded  deed,  one  subscribing  witness  dead,  other  not  recollecting 

contents,  and  deed  lost,  parol  evidence  admissible.  Graham  vs. 
Campbell  et  ai.,  2^8. 

11.  Power  authorizing  disposition  of  several  tracts  recorded  with  deed  to 

one  and  lost,  record  admissible  upon  trial  of  issue  as  to  title  to  other 
tract,  to  show  power  once  in  existence.     Ibid. 

13.  Secondary  evidence,  proof  preliminary  to  introduction  of  for  court,  yet 
all  the  evidence  admitted  is  for  consideration  of  jury.     Ibid. 

13.  Presumption,  none,  that  railroad  has  authorized  local  agent  to  hinder 

access  by  counsel  of  plaintiff  to  adverse  witness  in  its  employ.  MarsA 
vs.  South  Carolina  R.  R.  Co.y  274. 

14.  Report  of  spectator  inmiediately  after  homicide,  as  to  cause  thereof,  not 

admissible  as  part  of  res  gesta.     Ibid. 

15.  Judgment  attacked  by  bill  on  ground  of  what  took  place  at  term  when 

rendered,  transaction  at  subsequent  term  irrelevant.  Ansley  &*  Co.  vs. 
Glendenningt  adtiCr^  286. 

16.  Verdict  is  compounded  of  evidence,  law  and  logic.    Juiy  not  obliged  to 

stop  precisely  where  evidence  becomes  silent,  but  from  facts  proven, 
or  from  absence  of  counter-evidence,  may  infer  existence  of  other 
facts.     Mahone  vs.  Bryant,  2^4. 

17.  Tax  returns,  evidence  to  charge  guardian  aad  sureties  in  suit  on  bond. 

Dupont  vs.  Mayo  et  al.,  J04. 

18.  Affidavit  for  distress  warrant  alleges  J^i.232  50  due,  no  such  variance  as 

requires  non-suit  for  evidence  to  show  contract  to  deliver  cotton  worth 
that  amount.     Renew  vs.  Redding,  assignee,  jji. 

19.  Sheriff's  deed  inadmissible  without  Ji.  fa.     Clarke  &*  Wilson  vs.  Tra- 

wick,  j^g.     See  Irby  vs.  Gardner,  643. 

20.  Color  of  title,  sheriff's  deed  inadmissible  as  unless,  on  case  made,  it  is 

relevant  as  such.     Ibid. 

21.  Parol  evidence  of  contents  and  character  of  deeds  inadmissible  without 

accounting  for  absence  of  instruments  themselves.  Primrose  vs. 
Browning,  j6g. 

22.  Parol,  true  consideration  of  deed  shown  by.     Ibid. 

23.  Memorandum  on  account  and  application  for  mechanic's  lien,  not  re- 

corded, and  no  evidence  as  to  who  put  it  there,  inadmissible  to  show 
when  work  was  completed.     Lawson,  adrn'r,  vs.  Coates,  jjg. 

24.  Extortion,  on  charge  for,  competent  to  show  that  officer  said  warrant 

was  for  assault  and  battery  as  part  of  res  gestte,  without  producing 
warrant.      White  vs.  State,  j^j. 

25.  Extortion,  to  throw  light  on  guilty  intention,  officer's  experience  and 

acquaintance  with  his  duties  may  be  shown  by  proof  that  he  had  fre- 
quently been  sent  to  make  arrests,  although  it  was  alleged  that  he  was 
a  special  constable.     Ibid. 

26.  Traverse  of  garnishee's  answer  by  claimant  forms  issue  between  plain- 

tiff and  claimant,  garnishee  is  no  party  to  issue,  and  his  declarations 
are  therefore  inadmissible.     Phillips  vs.  Thurber  ^  Co.,jgj. 

27.  Insane  at  time  of  commission  of  offense,  whether  defendant  was  ques- 

tion in  issue,  incompetent  to  ask  physician  whether  certain  domestic 
troubles  constituted  sufficient  cause  to  produce  insanity.  Carter  vs. 
State,  46J, 

2S.  Hearsay  evidence  is  inadmissible.     Ibid. 

29.  Bill  of  particulars  charges  defendant  with  gross  amounts,  nevertheless 
competent  to  prove  various  items  composing  same.  Alexanders  vs. 
State,  428. 
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30.  Evidence  itself  irrelevant  may  be  nevertheless  so  interwoven  with  rele- 

vant testimony  as  to  require  its  admission  in  elucidation  of  latter.  Ibid, 

31.  Correspondence,  portion  of  introduced  by  defendant  to  establish  fact ; 

balance  admissible  at  instance  of  plaintiff  to  rebut.     Moore  vs.  Hawks, 

32.  Issue  being  who  purchased  assets  of  firm  and  agreed  to  pay  debts,  a 

writing  signed  by  defendants  showing  that  they  claimed  some  of  the 
assets,  etc.,  is  relevant.  Law  &*  Co,  vs.  McBride,  j68. 

33.  "Idea"  of  parties  in  making  contract  inadmissible.     Bryson  vs,  Chis- 

holm,  ^gd, 

34.  Claim  affidavit  and  bond,  purporting  to  be  executed  in  foreign  state  be- 

fore notary,  not  received  by  levying  officer  without  authentication. 
CharUs  vs.  Foster,  612, 

35.  Seal  of  notary  is  not  authentication ;  nor  is  certificate  and  seal  of  clerk 

of  court  of  record,  without  further  certificate  from  judge,  etc.     Ibid. 

36.  Trustee^  note  by,  declared  on  as  such,  admissible  without  further  proof. 

Gaudy,  trustee,  vs.  Babbitt  et  ai.,  admWs,  640, 

EXECUTIONS. 

\,  Amended,  execution  may  be  to  establish  conformity  in  record.  As  be- 
tween parties,  amendment  relates  back  to  original  date.  Saffold  vs. 
Wade,  ex'r,  ly^, 

2.  Amend,  after  order  to,  new  fi.  fa,  need  not  be  issued.     Ibid, 

3.  Diligence  in  searching  for  execution  from  superior  court  traced  into 

sheriff^s  office,  and  not  there  to  be  found,  requires  search  in  clerk's 
office.     Clarke  6r*  Wilson  vs,  Trawick,  j^g* 

4.  Credit  on  fi.  fa.,  failure  to  enter,  no  ground  to  enjoin  levy  and  sale. 

Brown,  adm'r,  vs.  Wilson  et  al.,  S34' 

EXECUTIVE  WARRANT.     See  State,  j-7, 
FACTORS.     See  Lien,  i,  8,  to,  it. 
FRANCHISE.     See  Warranty,  i,  3, 
GARNISHMENT. 

■ 

1.  Count  for  mesne  profits  in  ejectment  is  such  an  action  for  money  as  gar- 

nishment may  issue  thereon.     Walker  vs.  Zom,  jj. 

2.  Plea  alleging  pendency  of  garnishment  without  stating  in  whose  favor 

or  for  what  amount,  demurrable.     Shealy  vs.  Toole,  210. 

3.  Pendency  of  garnishment  not  good  plea  in  bar ;  but  it  affords  ground 

for  moulding  judgment.     Ibid. 

4.  Garnishee  submits  to  answer  out  of  county  of  residence,  neither  the  de- 

fendant nor  the  claimant  of  the  fund  can  object  by  plea  to  jurisdiction. 
Phillips  vs,  Thurber  df*  Company,  jgj, 

5.  Traverse  filed  by  claimant  forms  issue  between  plaintiff  and  claimant; 

garnishee  is  no  party  thereto,  and  his  declarations  are,  therefore,  inad- 
missible.    Ibid. 

6.  Bond  of  claimant  conditioned  to  pay  to  plaintiff  the  judgment  which  he 

may  recover,  is  in  substantial  compliance  with  statute.  Judgment  may 
be  entered  thereon  instanter.     Ibtd, 

GOVERNOR.     See  State,  i,  2,  j,  6. 

GUARANTY.    See  Principal  and  Security,  /. 
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GUARDIAN  AND  WARD. 

1.  Private  contract  with  guardian  for  purchase  of  ward's  property  for  stipu- 

lated price,  at  future  sale  under  leave  from  ordinary,  contrary  to  public 
policy.     Downing  et  a'L  vs.  Peabody^  adm^r,  ^, 

2.  Money  advanced  to  guardian  upon  such  contract,  cannot,  as  against 

ward,  be  treated  as  payment  to  succeeding  guardian,  on  legal  public 
sale  made  to  persons  who  advanced  money,  even  though  such  guardian 
so  consented  at  time  deed  was  made.     /did. 

3.  It  makes  no  difiference  that  second  guardian  was  surety  on  bond  of  first, 

and  was  also  his  business  partner ;  that  the  money  advanced  came  into 
the  business  so  as  to  create  a  debt  against  the  firm,  which  survived 
against  second  guardian,  etc.     Ibid. 

4.  Administrator  of  ward  is  entitled  to  maintain  bill  against  second  guard- 

ian and  purchasers  to  compel  actual  payment  of  purchase  money. 
/did. 

5.  Surety  can  only  obtain  discharge  from  guardian's  bond  by  petition  and 

process  as  required  by  section  41 14  of  Code.    Dupont  vs.  Mayo  et  al.^ 

304- 

6.  Order  of  discharge,  based  on  no  such  proceeding,  but  simply  accepting 

new  bond,  and  declaring  former  surety  discharged,  void.     Ibid, 

7.  Tax  returns  by  guardian  are  evidence  of  assets  to  charge  him  and  secu- 

rities.    Ibid. 

8.  Guardian  chargeable  with  more  assets  than  amount  of  bond,  credits  to 

which  he  is  entitled  applied  to  excess  till  exhausted.     Ibid. 

9.  Loan  funds  to  solvent  persons,  prior  to  Code  guardian  had  authority  to ; 

and  after  act  of  April  i8th,  1863,  he  could  receive  Confederate  in- 
terest-bearing notes  in  pa3rment  thereof.  Tarpley  et  al.  vs.  Mc  IVhorter, 
guardian,  410. 

10.  Agent  to  act  for  him  during  his  absence  in  Confederate  army,  under  act 

of  December  nth,  1862,  guardian  had  authority  to  appoint.     Ibid. 

1 1 .  Payment  of  notes  belonging  to  ward,  parties  to  knowing  fact ,  and  that 

title  was  in  absent  guardian,  legal  possession  of  notes  alone  not  con- 
clusive evidence  of  agency  of  holder  of  them  to  accept  such  payment. 
Ibid. 

12.  Witness,  guardian  competent  on  issue  between  him  and  heirs-at-law 

touching  administration  of  deceased  ward's  estate,  who  was  a  lunatic, 
the  heirs  being  in  life  and  witnesses      Ibid. 

HOMESTEAD. 

1.  Waiver  by  mortgagor,  for  himself  and  family,  of  right  to  homestead, 

bind i ng.     Simmons  vs.  Anderson ,  jj . 

2.  Act  of  February  27th,  1874,  applies  to  debts  made  prior  to  its  passage. 

Harris  vs.  Glenn  et  at.,  9^. 

3.  Exemption  is  but  a  privilege  dependent  upon  the  will  of  the  state.  3id* 

4.  Exemption  relied  on  as  defense  to  mortgage,  should  it  not  be  set  up 

against  foreclosure  ?     Ibid. 

5.  After  foreclosure,  and  after  repeal  of  law  allowing  exemption,  too  late 

to  assert  exemption.     Ibid. 

6.  Mortgage  for  purchase  money  on  land,  no  part  disencumbered  so  long 

as  any  portion  of  purchase  money  remains  unpaid.     Ibid. 

7.  Land  sold,  pending  application,  subject  to  homestead  right;  homestead 

subsequently  set  apart,  subject  to  sale  at  instance  of  other  creditor, 
under  judgment  on  debt  antedating  constitution  of  1 868.  Clarke  &* 
Wilson  vs.  Trawick,  jjg. 
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8.  Application  alleging  that  petitioner  is  head  of  family  consisting  of  indi- 

gent daughter  and  her  children,  not  dismissed  on  general  demurrer. 
Blackwell  vs.  Broughton  et  al.,  jgo. 

9.  Issue  is  whether  such  daughter  and  children  were,  in  good  faith,  mem- 

bers of  applicant's  family.     Ibid. 

10.  Second  or  supplemental  homestead,  ordinary  has  no  jurisdiction  to  set 

apart.      Woods ^  ordy^  vs.  Jones ,  J20. 

11.  First  application  not  void  because  applicant  did  not  allege  that  he  was 

the  head  of  a  family,  where  it  shows  on  its  face  that  it  was  made  for 
the  use  and  benefit  of  his  family,  and  when  the  same  creditor  objected 
on  other  grounds,  but  not  on  this.     Ibid. 

12.  Ordinary's  approval  construed  as  applying  to  application  and  not  to  ob< 

jections  of  creditor,  although  the  objection  be  set  out  in  the  record 
between  the  application  and  the  approval.     Ibid. 

13.  Bankrupt  system,  collateral  provisions  in  state  exemption  laws  as  to  ge- 

lation of  husband  and  wife,  or  of  parent  and  child,  no  part  of.  Far- 
mer vs.  Taylor  et  al.^  jjg. 

14.  Exempted  property,  bankrupt's  title  to  not  affected  by  adjudication  or 

subsequent  proceedings.     Ibid. 

15.  Exchange  of  exempted  personalty  for  property  of  like  kind,  whether 

legal  or  not,  latter  stands,  as  to  creditors,  in  place  of  former.  Morris 
vs.  Tennenty^ji, 

HUSBAND  AND  WIFE. 

1.  Part  of  purchase  money  paid  and  bond  for  title  given;  judgment  ob- 

tained for  balance  andyf.  fa,  levied  on  land,  deed  having  been  first 
filed  in  clerk's  office.  Wife  of  vendee  cannot  set  up  right  to  have 
money  paid  by  husband  refunded  on  ground  that  it  was  hers,  by  claim, 
without  proving  insolvency  of  vendor.     Boyd  vs.  Chappelly  22. 

2.  Wife's  property   not  liable  for  wages  of  overseer  hired  by  husband, 

where  there  is  no  evidence  that  credit  was  not  given  to  husband  per- 
sonally, etc.      Wagner,  guardian,  vs.  Robinson,  ^7. 

3.  Residence  of  family  is  legal  venue  of  husband,  and  wife  cannot,  in  ab- 

sence of  husband  and  without  his  assent,  change  such  residence  so  as 
to  change  venue.     Sindall  et  al.,  vs.  Thacker  6*  Co.  et  al.,  j/. 

4.  Title  and  possession  in  husband  until  creditor,  on  faith  of  property, 

without  notice  of  wife's  equity,  obtains  judgment,  lien  superior  to 
equity  of  wife  resulting  from  fact  that  her  money  paid  for  land.  Zim- 
tner  vs.  Dansby,  79. 

5.  Widow  may  recover  for  homicide  of  husband,  whether  act  of  natural  or 

artificial  person,  or  result  of  intention  or  criminal  negligence.  Cot- 
tingham  vs.  Weekes,  201. 

6.  Will,  wife  may  make  without  consent  of  husband,  under  constitution  of 

1868  and  act  of  1866.     Urquhart  vs.  Chapman,  344, 

7.  Conveyance  to  husband  in  trust  for  wife  and  her  children,  bom  and  to 

be  born,  creates  executory  trust  which  does  not  become  executed 
whilst  coverture  subsists  and  children  are  minors.  Boyd  et  al.  vs. 
England,  jg8. 

8.  Wife,  suing  for  herself  and  as  next  friend  for  children,  cannot,  pending 

coverture,  recover  the  land  at  law  from  purchaser  from  husband  as 
trustee,  without  bringing  in  trustee  as  a  party,  and  without  submitting 
to  such  terms,  etc.,  as  would  entitle  her  to  a  decree  in  equity.     Ibid. 

INDICTMENT.     See  Criminal  Law,  14^16. 


728  INDEX. 


INDORSEMENT. 

1.  "  For  collection/'  indorsement  by  payees,  canceled  by  subsequent  in- 

dorsement to  other  indorsees  for  vidue.     Atkins  &*  Co.  vs.  Cob6s,  86. 

2.  Defense  as  full  as  if  bill  had  not  been  negotiated,  immaterial  with  what 

motive  payees  transferred,  or  plaintiflEs  acquired,  title.     Ibid. 

3.  Note  payable  on  its  face  at  private  banking  office,  not  necessary  to  pro- 

test to  charge  indorser.     Banks  &*  Bro.  vs.  Besser,  799. 

4.  Note  containing  no  negotiable  words,  indorsee  before  due  takes  with 

notice  of  defects  in  consideration.     Cohen  vs.  Prater^  20J. 

5.  Accommodation  indorser  becomes  debtor  from  time  he  indorses,  and  not 

from  time  note  matures.     Primrose  vs.  Browning,  j6g. 

6.  Indorsement  declared  upon  as  in  full,  in  absence  of  plea  authorizing, 

parol  evidence  inadmissible  to  vary  legal  eflfecL     Meador  vs.  Dollar 
Savings  Bank'et  al.,  60s. 

7.  Indorsement  in  blank,  subsequently  filled  by  insertion  of  usual  terms, 

presumptive  undertaking  may  be  varied  by  parol.     Ibid. 

8.  Note  paid  off  by  maker,  no  ground  to  enjoin  action  against  indorser. 

Williams  vs.  Stewart  et  a/.,  66j, 

INJUNCTION. 

1.  Sale  of  mules,  injunction  against,  violated ;  order  directing  return  of 

mules,  or  payment  into  court  of  purchase  money,  or  attachment  for 
contempt,  not  interfered  with.     Thweatt  et  al.  vs.  Gantmell  et  al.,  g8. 

2.  Waste  of  land  and  use  of  profits  by  vendee  enjoined  at  instance  of  ven- 

dor, and  receiver  appointed,  where  former  holds  under  bond  for  titles, 
having  paid  no  part  of  purchase  money,  and  from  peculiar  facts  there 
is  danger  of  latter*s  losing  debt.  Tufts  vs.  Little,  administrator,  ijg; 
Gunby  vs.  Thompson,  316;  Chappell  vs.  Boyd  et  al,,sy8. 

3.  Creditor  without  lien,  or  title,  or  judgment,  has  not,  as  general  rule, 

right  to  invoke  injunction  and  receiver  to  prevent  assignment  of  debt- 
or's goods,  or  to  deprive  debtor  or  assignee  of  possession.  Johmm 
<Sr»  Smith  et  al,  vs.  Famum  et  al.,  144;  Mayer  &*  Co.  et  al,  vs. 
Wood,  March  <Sr*  Co.  et  al.,  4^  ;  Crawford,  ex'r,  vs.  Spurting,  bti, 

4.  Review,  bill  of  filed,  and  there  appears  good  cause  for  reversing  decree, 

enforcement  thereof  enjoined  until  hearing.     Bennett  vs.  Brown,  21b. 

5.  Discretion  of  chancellor  in  granting  injunctions  and  appointing  receivers, 

not  controlled.  Esterlund  et  al.  vs.  Dye,  284  ;  Gunby  vs.  Thompson^ 
J 16;  Ellis  &*  Palmer  vs.  yones  <Sr»  Co,,so4;  Douglass  et  al,  vs.  Fitz- 
gerald ;   Girardey  et  al.  vs.  Moore  et  al. ;   Gregory  vs.  Rawson^S^b. 

6.  Receiver  cannot  be  directed  by  chancellor,  before  final  hearing,  to  sell 

portion  of  property  and  to  pay  to  complainant  amount  claimed  to  have 
been  advanced  by  him.     Ibid. 

7.  Equity  based  on  fact  that  judgment  to  be  enjoined  is  conclusive  in 

another  suit  against  complainant,  amendmentthat  judgment  is  void  for 
want  of  jurisdiction  in  court  which  rendered  it,  demurrable.  Ansley 
&*  Co.  vs.  Glendenning,  adm'r,  286. 

8.  Object  to  attack  judgment  for  what  took  place  at  term  when  rendered, 

evidence  of  transaction  at  subsequent  term  irrelevant.     3id. 

9.  Property  holders  who  have  paid,  whether  voluntarily  or  by  coercion, 

illegal  municipal  taxes  in  former  years,  have  no  right  to  set-off,  by  in- 
junction or  otherwise,  such  payments  against  taxes  of  later  yeais. 
Wayne,  adm'r,  et  al.  vs.  Mayor  and  Aid.  of  Savannah,  448. 

10.  Discretion  of  chancellor  in  use  of  remedy  of  injunction  to  restrain  col- 
lection of  taxes  upon  questions  involving  whole  system  of  muoicipal 
&:iance,  not  interfered  with.    Ibid. 
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11.  Land-owners  not  enjoined  from  unlawfully  firing  woods  at  undue  sea- 

sons of  the  year  to  the  injury  of  the  range  for  cattle,  where  injunction 
is  applied  for  by  proprietor  of  cattle  who  rests  his  bill  upon  right  of  com- 
mon of  pasture,  but  shows  no  right  other  than  what  might  be  enjoyed 
by  the  public  in  general.     liar r ell  vs.  If  annum  &*  Coleman,  jo8. 

12.  Legal  remedies  must  be  exhausted  before  equity  will  interfere.     Hid, 

13.  Gra\iting  injunction  without  notice  to  party  to  be  enjoined,  error.    ^acJk' 

son  vs.  Byne,  5^5. 

14.  Trespass,  refusal  to  restrain  where  defendants  are  able  to  respond  in 

damages,  discretion  not  controlled.  Sum.  Mac,  Graded  or  P,  R, 
Co.  vs.  Aug.  Land  Co.,  ^2y. 

15.  Cause  shown  against  granting  injunction  not  required  where  there  is  no 

equity  in  bill.     Brown,  adm'^r,  vs.  Wilson  el  al.,  ^34. 

16.  Res  adjudicala,  matters  which  are  cannot  be  urged  as  ground  for  in- 

junction.    Ibid.  , 

17.  Contingent  liability  to  which  estate  is  exposed,  known  to  administrator 

and  not  set  up  at  law,  not  serve  as  basis  for  injunction.     Ibid. 

18.  Credit  on  fi.  fa.,  failure  to  enter,  not  warrant  injunction  against  levy 

and  sale.     Ibid. 

19.  Execution  levied  on  personalty  which  is  subsequently  seized  under  an- 

other fi.  fa.,  sale  under  latter  not  enjoined.  Parties  left  to  remedies 
at  law.     Endres  et  al.  vs.  Loyd  et  al.,  S47' 

20.  That  magistrate  will  not  administer  law  correctly,  no  ground  for  in- 

junction.    Ibid, 

21.  Successive  claims  interposed,  pretended  title  being  conveyed  from  one 

to  the  other,  for  purpose  of  delay,  claimants  being  insolvent,  and  the 
first  having  been  decided  in  favor  of  plaintiff,  injunction  will  issue 
and  receiver  be  appointed.  Chappell  vs.  Boyd  el  al.,  ^y8.  See  Craw- 
ford, ex*r,  vs.  Spurlin,  611. 

22.  As  first  claim  was  not  decided,  and  application  for  receiver  not  made 

until  growing  crop  was  planted,  receiver  instructed  to  allow  defendant 
a  reasonable  time  to  gather  crop,  etc.     Ibid. 

23.  Claim  interposed  under  pauper  affidavit  for  delay,  and  that  by  deprecia- 

tion of  property  there  is  danger  of  losing  debt,  alleged  as  ground  for 
injunction  and  receiver,  defendant  in  fi.fa.  is  necessary  party.  Craw- 
ford, ex'r,  vs.  Spurlin,  bit. 

24.  Jurisdiction  to  decree  injunction  by  verdict  of  jury,  this  court  not  com- 

mitted to  position  that  common  law  court  has.     Toole  vs.  Perry,  627, 

25.  Attachment  not  enjoined  at  instance  of  person  not  a  party  thereto,  un- 

less proceeding  to  his  injury,  and  under  circumstances  that  would  au- 
thorize equity  to  interfere.      Williams  vs.  Slewart  el  al.,  66j. 

26.  That  note  has  been  paid  by  maker  no  ground  to  enjoin  suit  against  in- 

dorser.     Ibid. 

27.  Vendor  who  has  given  bond  and  transferred  notes  for  purchase  money, 

first  having  indorsed  them,  has  no  right  because  of  suit  on  indorse- 
ment, to  enjoin  sale  of  land,  etc.     Ibid. 

28.  Mortgage  fi.  fa.  being  for  purchase  money  and  defendant  having  failed 

to  comply  with  agreement  as  to  payment,  and  having  colluded  with 
his  wife,  by  which  she  filed  claim  for  purpose  of  delay,  and  collection 
of  debt  rendered  doubtful  by  waste  of  land,  demurrer  to  bill  contain- 
ing such  allegations  and  praying  for  injunction  and  receiver,  properly 
overruled.      Worrill  et  al.  vs.  Coker,  666. 

29.  Discretion  of  chancellor  in  retaining  receiver  until  final  disposition  of 

case,  not  controlled.     Ibid. 

Vol.  LVi.  48. 
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INSURANCK 

1.  Agent  of  life  company  has  nd  authority  to  contract  that  premium  shall 

be  paid  in  medical  services.  Carter  vs.  Cotton  States  Life  Insurance 
Co.y  2ST. 

2.  Application  for  insurance  accepted ;  policy  issued  and  placed  in  hands 

of  agent  of  company  for  delivery  to  applicant  upon  payment  of  pre- 
mium, and  premium  was  tendered,  but  agent  refused  to  receive  pre- 
mium or  to  deliver  policy  on  account  of  change  in  health  of  applicant : 
Held,  that  the  delivery  c^  the  policy  to  the  agent  of  company  was  a  de- 
livery to  the  applicant,  and  the  contract  was  then  consummated.  Es- 
pecially is  this  true  where  the  premium  was  tendered  to  the  agent  at 
the  time  the  application  was  made.  Southern  Life  Ins,  Co.  vs.  Ken^ 
ton,  adm'r,  jjg. 

INTEREST  AND  USURY. 

1.  Title  made  as  part  of  usurious  contract,  void.     Johnson  &*  Smith  vs. 

Wheeiock,  jj. 

2.  Contract  usurious  on  face,  usury  need  not  be  pleaded.  Shealy  vs.  Toole, 

2tO. 

3.  Verdict  for  usury  contrary  to  law.     Ibid. 

4.  Definite  sum  due,  interest  allowed  thereon.     Thomson  vs.  Ocmulgee  B. 

6*  L.  Ass.,  j^o. 

INTERPLEADER— BILL  OF.    See  Equity,  24. 
JOINT  LIABILITY.    Sec  Contracts,  8, 17-18. 

JUDGMENTS. 

1.  United  States  court,  final  judgment  of  conclusive  as  to  all  matters  of 

practice  so  far  as  state  courts  are  called  upon  to  pass  upon  such  judg- 
ment.    Sindall  et  al.  vs.  Thacker  dr»  Co.  et  al.,  ji. 

2.  Title  and  possession  in  husband  until  creditor,  on  faith  of  property,  with- 

out notice  of  wife's  equity,  obtains  judgment,  lien  superior  to  equity 
of  wife  resulting  from  fact  that  her  money  paid  for  land.  Zimmer  vs. 
Dansby^  79. 

3.  Foreclosure,  judgment  of  is  final  adjudication  that  debt  is  due  and  that 

proi>erty  is  subject  thereto.     Harris  vs.  Glenn  et  al.,  ^4. 

4.  Declaration  on  note  by  trustee,  which  sets  forth  no  trust  estate,  judgment 

by  default  against  trust  property  set  aside  on  motion.    fVinslow,  trustify 
vs.  O'  Pry,  for  use,  ij8. 

5.  Where  verdict  is  against  both  defendants,  but  finds  one  of  them  to  be 

security  only,  judgment  against  "  defendant "  construed  as  including 
both.     Saffold  vs.  Wade,  ex*r,  174. 

6.  Levy  within  time,  made  upon  projjerty  of  one  defendant,  entry  keeps 

judgment  from  becoming  dormant  as  to  either.     Ibid. 

7.  After  levy  was  disposed  of  by  paying  out  proceeds  to  older  Ji.  fas.,  com- 

petent to  amend  judgment  by  inserting  letter  "s,"  and  the  name  of 
one  of  the  defendants  as  principal,  and  the  other  as  security.  Ex- 
ecution might  also  be  amended  to  conform  to  judgment.     3id. 

8.  That  illegality  by  security  on  grounds  which  these  amendments  cured, 

had  previously  been  sustained,  no  obstacle  thereto.     Ibid. 

9.  As  between  parties,  amendments  to  judgment  and  f.  fa.  to  establish 

conformity  in  whole  record,  relate  back  to  original  dates.     Ibid. 

10.  After  order  to  amend  judgment  and  f.  fa.,  not  requisite  to  enter  new 
judgment  or  to  issue  new  f.  fa.     Ibid. 
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11.  Demurrer,  judgment  on,  complete  bar  to  second  suit  and  to  any  legiti- 

mate amendment  thereto.  Kimbro  &*  Alorgan  vs,  Va.  &*  Tenn.  A. 
L.  R.  R.  Co,y  i8^. 

12.  Demurrer,   judgment  on  dismissing  case,  not  within  section  2932  of 

Code  authorizing  renewal.     Ibid.. 

13.  Equitable  defense,  .not  barred  by  judgment  at  law,  when.     Radcliff  ^ 

Lamb  vs.  Varner  dr»  Ellington^  222. 

14.  Nunc  pro  tunc  judgment,  to  entitle  party  to  have  entered,  term  of  court 

at  which  rendered  must  be  shown.     Robertson  vs.  Pharr,  24J. 

15.  Nunc  pro  tunc  judgment  not  entered  on  parol  evidence  alone  where 

there  is  no  entry  anywhere  showing  disposition  of  case.     Ibid. 

16.  Administrator  not  entitled  to  relief  against  because  he  did  not  know  ^- 

sets  were  deficient,  o^T>ecause  ignorant  of  effect  of  judgment  as  evi- 
dence of  assets.     Page^  admW^  vs.  Haines^  admW^  263. 

17.  Properly  belonging  to  debtor  in  1855  directed  to  be  sold,  and  trust  debt 

to  be  paid  from  proceeds,  judgment  not  construed  to  embrace  rents, 
etc.,  of  landls,  nor  stock,  etc.,  none  of  which  belonged  to  debtor  in 
that  year.      Vason,  trustee,  vs.  Ball,  adm'x,  et  al.,  268, 

18.  Debt  proved  in  bankrupt  court  by  judgment  creditor,  lien  otherwise 

had,  waived.    Heard  vs.  Jones^  2yi. 

19.  Justice  of  peace,  judgment  by  for  amount  exceeding  $50  00  on  nine- 

teenth day  from  date  of  summons,  void.     Reid  vs.    yordan,  282. 

20.  Administrator,  judgment  against  reviving  judgment  vs.  intestate,  evi- 

dence of  assets.    Ansley  &*  Co.  vs.  Glendenning,  adm^r,  286, 

21.  Order  of  discharge  not  recite  that  surety  on  guardian's  bond  has  peti- 

tioned, etc.,  as  required  by  section  41 14  of  Code,  and  these  facts  do 
not  otherwise  appear,  but  order,  on  face,  indicates  some  informal  pro- 
ceeding by  consent,  no  presumption  that  more  was  done  than  record 
shows.     Dupont  vs.  Mayo  et  al.,  304. 

22.  Order  granting  leave  to  administrator  to  sell  land  obtained  on  published 

notice  required  by  section  2559  of  Code,  valid  so  far  as  authority  to 
sell  is  concerned.     Davis,  adnCr,  vs.  Howard,  4J0. 

23.  Upon  ejectment  by  administrator  against  heir,  such  order  is  not  conclu-, 

sive  of  their  being  debts  outstanding.  Aliter,  if  obtained  on  personal 
notice.     Ibid. 

24.  Distribution,  sale  of  land  by  executor  for,  discharges  it  from  judgment 

liens  against  legatee  whose  interest  was  one  equal  undivided  share. 
McDaniel  vs.  Edwards,  444. 

25.  Partner  colluded  with  third  person  to  defraud  plaintiff,  and  latter  recov- 

ered judgment  against  such  third  person;  no  b?r  to  suit  vs.  firm.  Alex- 
anders  vs.  State,  4'/8. 

26.  Suit  commenced  in  1856  and  judgment  in  1874;  latter  not  set  aside  for 

clerical  mistake  in  process,  the  defendant  having  pleaded  to  merits  at 
first  term,  and  his  executor  having  also  pleaded  to  merits.  Blalock 
vs.  Tidwell,^iy, 

27.  Reversal  simply  vacates  judgment  excepted  to  and  is  to  be  followed  by 

new  trial.      Woods,  ord  y,  vs.  yones,  ^o. 

28.  Reversal  of  judgment  against  sheriff  on  money  rule,  on  ground  that 

creditor's  lien  is  inferior  to  competing  order  setting  fund  apart  to 
debtor's  family  as  exempt,  creditor  may,  upon  new  trial,  attack  order 
for  want  of  jurisdiction  in  ordinary  to  grant  it,  that  question  not  hav- 
ing been  made  on  first  trial.     Ibid. 

29.  Matters  disposed  of  on  plea  or  answer  at  law  cannot  be  urged  as  cause 

for  enjoining  judgment.     Brown,  adm^r,  vs.  Wilson  et  al.,jj4. 
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30.  Contingent  liability  to  which  estate  was  exposed,  known  to  administra- 

tor but  not  set  up  before  judgment,  no  ground  to  enjoin.     Tbid. 

31.  Dormant,  judgment  is  not  where,  within  seven  years,  amotion  was  made 

by  defendant  for  relief  against  it,  and^.  fa.  was  ordered  to  proceed, 
though  no  entry  appear  thereon.     Nelson  vs.  Gil/,  jjy. 

32.  /^rs  adjtuiicata,  judgment  relied  upon  to  sustain  defense  does  not  cover 

matter  in  controversy.     Hawkins  vs.  Smiih,  truslee,  57/. 

33.  Bona  fide  purchaser  of  land,  in  possession  for  four  years,  without  notice 

of  judgment  or  levy  thereon,  holds  land  discharged  from  lien  of  judg- 
ment, Siough  it  had  been  levied  on  before  purchase,  no  further  steps 
having  been  taken  to  enforce  levy.     Brarwell  vs.  Flummery  j^. 

34.  Purchaser  with  actual  notice  of  judgmei^,  not  protected  therefrom  by 

four  years'  possession  under  section  3583  of  Code.  He  cannot  be,  in 
sense  of  that  section,  a  bona  fide  purchaser.  Phillips  vs.  Dobbins,  6iy. 

35.  Binding  on  party  who  had  no  notice,  judgment  is  not     Payne,  treas., 

vs.  Perkerson,  sh^ff,  672. 

JURISDICTION. 

1.  Garnishee  submits  to  answer  out  of  county  of  residence,  neither  the  de- 

fendant, nor  the  claimant  of  the  fund,  can  object  by  plea  to  jurisdic- 
tion.    Phillips  vs.  Thurber&*  Co.,sgj. 

2.  Damage  laid  within,  jurisdiction  maintained,  though  proof  shows  dam- 

age exceeding  jurisdiction,  when  verdict  is  for  sum  within.  7y*ler  Col. 
P.  Co.  vs.  Chevalier,  ^^. 

3.  Action  for  turning  off  employee  containing  two  counts,  first  for  dam- 

ages laying  the  amount  within  the  jurisdiction,  and  second  on  the  con- 
tract which  is  shown  by  proof  to  be  for  sum  beyond  jurisdiction,  juris- 
diction maintained  on  first  count.     Ibid. 

4.  Injunction,  this  court  not  committed  to  position  that  common  law  court 

has  jurisdiction  to  decree  by  verdict  of  jury.      Toole  vs.  Perry,  62J. 

5.  Road  commissioners'  court  has  no  jurisdiction  to  punish  person  to  whom 

portion  of  public  road  is  assigned  under  section  621  el  seq.  of  Code, 
for  neglect  of  duty.     PatUlo  vs.  Culliff  et  al.,  68g. 

JURY. 

1.  Error  to  charge  that  they  are  in  no  sense  judges  of  the  law.     Haber- 

sham vs.  State,  61. 

2.  Verdict  is  compounded  of  evidence,  law  and  logic.     Jury  not  obliged 

to  stop  precisely  where  testimony  becomes  silent,  but  from  facts  proven, 
or  from  absence  of  counter-evidence,  may  infer  existence  of  other 
facts.     A/alone  vs.  Bryant,  2^4. 

3.  List  substantially  complying  with  law,  though  no  certificate  attached  to 

effect  that  it  contained  all  the  names  injury  box,  sufficient.  Carter  vs. 
State,  46 J. 

4.  Competency  of  jurors,  in  trying  only  statutory  questions  can  be  asked  in 

firbt  instance ;  after  juror  is  pronounced  competent,  then  evidence  may 
be  introduced  showing  incompetency.  Alter  introduction  of  such 
evidence,  court  may  examine  juror  further.     Ibid. 

5.  Separation  of  jury,  known  to  defendant,  but  not  brought  to  attention  of 

court,  no  ground  of  new  trial.     Ibid. 

6.  That  juror  said  that  "  he  wanted  defendant's  case  to  come  before  him, 

that  he  would  remember  or  recollect  him,"  not  ground  to  set  aside  ver- 
dict where  he  swears  to  his  impartiality.     Ash  vs.  State,  jSj. 
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7.  That  court  instructed  grand  jury  of  twenty-four  to  ^excuse  last  man,  to 

then  organize  and  return  into  court  to  be  sworn,  etc.,  not  invalidate 
bill  subsequently  found.     Ridling  vs.  State,  601. 

8.  Separation  of  juror  from  jury  ground  for  new  trial,  unless  no  communi- 

cation with  any  one  on  subject  of  trial  be  shown.     Daniel,  alias  Neal^ 
vs.  State,  6^3. 

JUSTICE  COURTS.     See  Judgments,  ig, 

LANDLORD  AND  TENANT. 

1.  If  in  affidavit  for  distress  warrant,  definite  sum  is  claimed  as  due,  time 

it  became  due  and  terms  of  rent  contract  need  not  appear.  Driver 
vs.  Maxwell,  adnCr,  11. 

2.  Burden  of  repairs  is  generally  on  landlord,  but  patent  defects  existing 

at  time  of  renting  need  not  be  mended  by  him,  nor  by  tenant.     Ibid, 

3.  Where  rent  reserved  is  portion  of  crop  raised,  and  both  parties  know 

fence  not  to  be  sufficient  to  keep  out  stock,  loss  therefrom  must  fall  on 
both.     Ibid. 

4.  Bankruptcy  of  defendant^,  distreis  warrant  levied  before,  paid  out  of 

proceeds  of  property.  Loudon,  assignee,  vs,  Blandford  67*  Garrard 
et  al.,  I  JO. 

5.  Replevy  and  await  judicial  termination  of  controversy,  tenant  not  bound 

to,  to  entitle  him  to  action  for  maliciously  suing  out  distress  warrant. 
Sturgis  <Sr»  Berry  vs.  Frost,  j88. 

6.  Distress  warrant  is  final  process ;  after  levy  it  is  in  nature  of  suit  ter- 

minated.    Ibid. 

7.  Replevy,  can  tenant,  where  warrant  issues  before  rent  is  due.     Jkid. 

8.  Distress  warrant,  affidavit  alleged  indebtedness  of  $1,232  50,  and  evi- 

dence showed  contract  to  deliver  cotton  worth  that  amount,  not  suck 
variance  as  requires  non-suit.     Renew  vs.  Redding,  assignee,  jii, 

9.  Distress  warrant  lies  for  rent  payable  in  cotton.     Ibid. 

10.   Tort  committed  by  cropper  in  hiring  servants  previously  employed  by 
another,  landlord  not  responsible  for.     Duncan  vs.  Anderson,  jg8. 

zi.  Assignee  for  value  of  right  to  let  farm  and  to  collect  rent,  may  distrain 
for  same.     Keaton  vs.  Tifts,  446. 

LEVY  AND  SALE. 

1.  Land  held  under  bond  sold  under  judgment  in  favor  of  transferree  of 

notes,  deed  having  been  filed  by  vendor ;  nor  does  fact  that  bond  has 
been  assigned  and  deed  made  by  vendee  to  assignee,  affect  case. 
Scroggins  vs.  Iloadley,  i6j.  * 

2.  Though  bond  obligated  vendor  to  make  deed  so  soon  as  certain  pay-. 

ments  were  made  and  notes  given,  which  conditions  had  been  com- " 
plied  with,  still  land  ma^  be  sold  under  judgment.     Ibid. 

3.  Land  sold,  pending  application,  subject  to  homestead  right ;  homestead 

subsecjuently  set  apart,  subject  to  sale  at  instance  of  other  creditor,  un- 
der judgment  on  debt  antedating  constitution  of  1868.  Clarke  <&• 
Wilson  vs.  Trawick,  jj'9. 

4.  Property  offered  for  sale  withdrawn  on  promise  that  defendant  would 

pay  fi.fa.;  money  paid  to  sheriff  in  accordance  with  promise,  not  sub- 
ject to  older  execution.     Carhart  <Sr»  Bro.  vs.  Grier,  j8j. 

5.  Liability  of  sheriff  for  failure  to  levy  is  injury  thereby  sustained  by 

plaintiff.  He  may  therefore  show  that  property  did  not  belong  to  de- 
fendant.    Cowart  vs.  Dunbar  &*  Co.  et  al.,  41 'j. 
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6.  Estate  forfeited  by  breach  of  condition  subseqaent,  not  subject  to  levy 

as  property  of  grantor  under  judgment  junior  to  conveyance  until  entry 
or  action  by  grantor  or  his  heirs.     Edmondson  vs,  Leach^  trustee,  461. 

7.  Credit  on  fi.  fa,,  failure  to  enter,  no  ground  to  enjoin  levy  and  sale. 

Brown,  adm'r,  vs.  Wilson  et  aL,  424. 

8.  Execution  levied  on  personalty  which  is  subsequently  seized  under  other 

fi./a.,  equity  not  enjoin  sale  under  latter.     Remedy  at  law  complete. 
Endres  et  al.  vs.  Loyd  et  al.,  J4y. 

9.  Assignee  of  two  judgments  upon  older  of  which  there  is  security,  must 

apply  proceieds  of  sherifTs  sale  to  older,  otherwise  security  will  be 
discharged  pro  tanto.     Simmons  vs.  Gates  et  al.,  6og. 

10.  That  assignee  was  purchaser  of  property  sold  and  paid  no  money,  but 

considered  it  paid,  makes  no  diflference.     3id. 

11.  Claim  affidavit  and  bond,  purporting  to  be  executed  in  foreign  state 

before  notary,  not  received  by  levying  officer  without  authentication. 
Charles  vs.  Foster,  612. 

12.  Seal  of  notary  is  not  authentication ;  nor  is  certi6cate  and  seal  of  clerk 

of  court  of  record  without  further  certificate  from  judgre,  etc.     Ibid. 

13.  Sheriff  receiving  such  papers,  with  non-resident  security  on  bond,  prima 

Jiacie  liable  to  rule.     Ibid. 

14.  In  answer  to  rule  for  failure  to  sell  sheriff  cannot  go  behind  judgment 

to  excuse  his  delinquency.     Ibid, 

15.  Neglect  to  levy,  to  authorize  rule  against  sheriff  for,  it  must  appear  that 

sheriff  was  in  contempt,  and  that  plaintiff  was  injured.  Hunter,  sher- 
iff, vs.  Phillips,  634, 

16.  Failure  to  levy  when  directed  by  plaintiff,  by  which  latter  is  injured, 

makes  him  liable  to  rule.     Ibid. 

17.  Injunction  granted  to  arrest  sale  after  levy  was  made,  presumption  that 

plaintiff  was  injured,  rebutted.  Rule  should  be  kept  open  until  final 
decree  on  bill  for  injunction.     Ibid. 

LIBEL. 

1.  Amendable  by  adding  count  for  trespass  on  person,  action  for  libel  is 

not ;  especially  if  action  for  trespass  be  barred.  Ransone  vs.  Chris- 
fiitn,  jji. 

2.  Justification  pleaded,  defendant  assumes  burden  of  proof  and  is  entitled 

to  opening  and  conclusion  of  argument;  nor  is  right  forfeited  by  with- 
drawal of  plea  at  commencement  of  trial  and  failure  to  renew  same 
until  plaintiff  has  made  out  prima  facie  case.     Ibid. 

3.  Justification  of  libel  charging  perjury  must  be  made  out  by  at  least  one 

witness  and  corroborating  circumstances,  but  such  circumstances  need 
not  be  sufficient  to  amount  to  another  witness.     Ibid. 

4.  Special  damage  not  alleged,  and  no  proof  thereof,  court  should  charge, 

on  request,  that  no  special  damage  can  be  allowed.     Ibid. 

5.  Malice  need  not  be  proven  whire  libel  charges  crime,  whether  it  be 

printed  or  written.     Ibid. 

6.  Though  libel  be  punishable  on  criminal  side  of  court,  yet,  in  absence  of 

evidence  of  prosecution  therefor,  damages  should  not  be  mitigated. 
Ibid. 

7.  Personal  injuries  sustained  from  an  assault  by  plaintiff  may  be  set-off 

against  damages.     Ibid, 
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LIEN. 

1.  Cotton  delivered  by  debtor  to  agent  of  factors  and  placed  on  their  drays 

to  be  carried  to  warehouse,  lien  attached  at  once.  Burrus  ^r*  Wil- 
liams  vs.  KyU  6r»  Co.,  24, 

2.  Action  not  being  brought  by  plaintiffs  as  mechanics,  but  as  partners  and 

contractors,  not  entitled  to  recover  lien  as  mechanics.  Sav.^  G'rif,  ^ 
N.  A.  R.  R.  Co,  vs.    Grant,  Alexander  <5r»  Co:,  68. 

3.  If  plaintiffs  were  mechanics,  and  contracted  to  do  work  as  snch,  eflititl€d 

to  lien.    A  liter,  if  they  were  to  work  in  capacity  of  contractors.    Ibid. 

4.  Court  cannot  decide  whether  work  done  under  written  contract  was  in 

capacity  of  mechanics.     Ibid, 

5.  Personalty  sold  and  delivered,  no  lien  in  favor  of  vendor  implied  by 

law.     Johnson  <^  Smith  et  al.  vs.  Famum  et  al.,  144, 

6.  Affidavit  to  foreclose  lien  in  behalf  of  owner  of  saw-mill,  must  show  de- 

mand when,  or  after,  debt  became  due.  Gilbert  ^  Scott  vs.  Mar- 
shallf  148. 

7.  Mechanic's  lien  properly  recorded  and  sued  within  twelve  months  by 

attachment,  but  not  re-sued  after  dissolution  of  attachment  because  of 
bankruptcy  of  defendant,  in  distribution  of  fund  raised,  ranks  from 
date  of  lien.     Loudon,  assignee,  vs.  Blandforddj*  Garrard  et  al.,  ijo. 

8.  Crop-lien  foreclosed  and  levied,  but  defeated  by  appointment  of  receiver 

who  takes  crop  and  uses  it  in  planting,  paid  out  of  fund  in  receiver's 
hands.     Ball,  adm*x,  et  a/.,  vs.  Vason,  trustee,  et  al.,  264. 

9.  Attorney  contracts  that  fee  shall  be  paid  out  of  proceeds  of  suit,  he  has 

inchoate  lien  upon  commencement  of  action,  which  cannot  be  defeated 
by  dismissal  by  client  over  objection  of  attorney.  Twiggs  ei  al.^  vs. 
Chanters,  2jg. 

10.  Affidavit  to  foreclose  crop-lien  must  state  all  facts  necessary  to  consti- 

tute valid  lien.     Powell  &*  Murphy  vs.  Weavers,  288. 

11.  Trustee  has  no  authority  to  create  lien  for  supplies  with  which  to  make 

crop.     Taylor^  Co.  vs.  Clark  etal.,jog. 

12.  Land  conveyed  in  1870,  vendor  has  no  lien  for  piurchase  money;  nor, 

after  death  of  vendee,  is  he  entitled  to  priority  of  payment  ont  of 
assets.     Janes  vs.  Janes,  adm^ r,  J2J. 

13.  Memorandum  on  account  and  application  for  mechanic's  lien,  not  re- 

corded, and  no  evidence  as  to  who  put  it  there,  inadmissible  to  show 
when  work  was  completed.     Lawscn,  adm*r,  vs.  Coates,  j^g. 

See  Judgments. 

LIMITATIONS— STATUTE  OF. 

1.  Bill  not  amendable  into  action  which  would  have  been  barred  if  brought 

at  time  of  proposed  amendment.     Ayres  vs.  Daly,  iig. 

2.  Consent  decree,  after  full  execution  and  many  years  of  acquiescence, 

not  disturbed.     Freeman  et  al.  vs,  Craver,adm^r,  et  al,,  161. 

3.  Ignorance  of  fraud  which,  by  use  of  ordinary  diligence,  might  have 

been  discovered,  not  prevent  statute  from  running.  There  was  a  clue. 
Ibid. 

4.  Trustee  barred,  so  are  beneficiaries.    Schnell,  trustee,  et  al.  vs.  Toomer, 

admW,  et  al,,  j68. 

5.  Levy  within  time,  made  upon  property  of  one  defendant,  keeps  judg- 

ment from  becoming  dormant  as  to  either.  Saffold  vs.  Wade,  ex*r,  ty4. 

6.  Execution  against  stockholder  under  section  3371  et  seq.  of  Code,  in 

June,  1869,  prevents  bar  of  act  of  1869,  though  no  levy  was  made  un- 
til June,  1870.     Stone  et  al,,  ex'rs,  vs,  Davidson,  assignee^  /^q* 
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7.  Amendment  making  new  case,  statute  runs  to  time  when  made.    .Afuv- 

bro  &*  Morgan  vs,    Va,  &*  Tenn.  A,  Z.  R.  Co.,  i8j. 

8.  Demurrer,  judgment  on  dismissing  case,  not  within  section  2733  of 

Code  authorizing  renewal.     Hid, 

9.  Libel,  suit  for  not  amendable  by  adding  count  for  trespass  to  person, 

especially  if  action  for  trespass  be  barred.     Ramsotu  vs,  Ckristian^ 

35^' 

10.  Renewals  of  contracts  dated  prior  to  June  ist,  1865,  not  within  proTis- 

sions  of  limitation  act  of  1809.     Garwin,  ej^r^  vs,  WheUhri^  ^26. 

11.  Dormant,  judgment  is  not  where,  within  seven  years,  a  motion  was 

made  by  defendant  for  relief  against  it,  and^.  fa.  was  ordered  to  pro- 
ceed, though  no  entry  appear  thereon.     Nelson  vs.  Gill^^jy. 

12.  Bona  fide  purchaser  of  land,  in  possession  for  four  years,  without  notice 

of  judgment  or  levy,  holds  the  land  discharged  from  lien  of  judgukcnt, 
though  it  had  been  levied  on  before  his  purchase,  no  further  steps  hav- 
ing been  taken  to  enforce  levy.     Brasswell  vs.  Pluwunery  jg^, 

13.  Purchaser  with  actual  notice  of  judgment  not  protected  by  four  years' 

possession  under  section  3583  of  Code.  He  cannot  be,  in  sense  of 
that  section,  a  bona  fide  purchaser.     Phillips  vs,  Dobbins^  617, 

14.  Note  made  and  due  in  1866  is  within  8th  section  of  limitation  act  of 

1869,  and  is  governed  by  the  Code.     Callaway  vs.  West  el  al,,  684. 

15*  That  for  a  period  beginning  after  the  statute  commenced  running,  and 
terminating  before  the  bar  attached,  the  note  was  in  the  hands  of  the 
principal  maker  as  an  attorney,  under  his  professional  engagement  to 
sue  it  to  judgment  against  himself  and  his  sureties,  which  engagement 
he  violated,  no  reply  to  plea  of  the  statute  by  such  principal.     Ibid, 

LOST  PAPERS— ESTABLISHMENT  OF.  Stt  Practice  in  Superior,  Cily, 
and  County  Courts,  ^"^9' 

MALICIOUS  SUIT.     See  Actions,  2, 

MANDAMUS. 

1.  Stockholders,  to  compel  payment  by  of  subscription  to  settle  debts  against 

company,  remedy  in  equity  better  than  mandamus  against  directors, 
when.     Dal.  <5r*  Morg.  R.  R,  Co.  vs.  Afc Daniel  et  al.,  igi, 

2.  City  court  refusing  or  neglecting  to  supervise  and  approve  such  a  record 

of  exceptions  as  will  fairly  present  case  for  review,  compelled  by  man- 
damus.    Tyler  Cot.  P.  Co.  vs.  Chevalier,  4g4. 

3.  Chambers,  mandamus  absolute  cannot  issue  at.     Payne,  treasurer,  vs. 

Perkerson,  sA*ff,  672, 

4.  Absolute  mandamus  cannot  issue  against  county  treasurer  directing  him 

to  pay  claim  of  sheriff,  which  is  neither  stated  in  affidavit  of  latter  to 
be  due  him  by  county,  nor  to  have  been  demanded  by  him  from  the 
treasurer  or  any  other  officer  of  the  county.     Ibid. 

5.  In  face  of  resolution  approved  by  governor,  directing  treasurer  not  to 

to  pay  executive  warrant,  mandamus  not  issue.  Fletcher,  exr,  Vi. 
RenfroCf  treasurer,  6^4, 

MASTER  IN  CHANCERY.     ^^^  Equity,  3, 21, 

MECHANIC'S  LIEN.     See  Lien,  2-4^  7. 
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MORTGAGE. 

1.  Judgment  of  foreclosure  is  final  adjudication  that  debt  is  due  and  that 

property  is  subject  to  pay  it.  Should  not  defense  of  exemption  have 
been  presented  in  answer  to  rule  nisif    I/arris  vs.  Glenn  et  ai.,  g4. 

2.  After  foreclosure,  too  late  to  say  that  debt  was  not  due  according  to  real 

contract  of  the  parties,  or  that  payments  had  been  made  which  had 
not  been  credited,     /did, 

3.  Title  not  passed  by  mortgage;  hence  rents,  etc.,  of  property  are  mort- 

gagor's ;  nor  is  stock,  or  increase  thereof,  nor  plantation  tools,  subse- 
quently bought,  included  within  mortgage  unless  expressly  so  stipulated. 
Vason,  trustee^  vs.  Ball,  adnCx,  et  ai,^  268. 

NEGLIGENCE.     See  Charge  of  Court,  /J. 

NEGOTIABLE  SECURITIES. 

1.  Indorsee  of  note  with  no  negotiable  words,  takes  with  notice  of  defects 

in  consideration,  though  indorsed  to  him  before  due.  Cohen  vs.  Pra- 
ter, 203. 

2.  Bona  fide  purchaser  of  railroad  stock  protected.     Stinson  vs.  Thorn- 
ton,  aJm'r,  jyy. 

3.  Bank  certificate  of  deposit  indicating  no  time  of  payment  other  than 

can  be  inferred  from  words  "interest  at  rate  of  seven  per  cent,  on  call, 
and  ten  per  cent,  per  annum,'*  is  due  immediately,  and  bona  yf^^f  holder 
is  affected  with  equities  existing  between  parties  prior  to  themselves. 
Meador  vs.  DoL  Sav.  Bank  et  al.,  60^, 

NEW  TRIAL. 

1.  Immaterial  error  no  ground  of.      Wagner,  guardian,  vs.  Robinson,  4^  ; 

Sindallei  a  I.  7>s.  Thacker  &*  Co.  et  al.,^j;  Felton  vs.  State,  84;  Re- 
new vs.  Redding,  assigtiee^  311  i  DeSaulles  &*  Co.  vs.  Leake,  36J ; 
Ward  vs.  State,  408  ;  Crump,  admW,  vs.  Williams,  ^go  ;  Boyd  et  aL^ 
vs.  England,  jg8  ;   Toole  vs.  Perry,  627, 

2.  Discretion  granting  new  trial  not  controlled.     Methvin  vs.  Shorter  et  at., 

83  ;  Winter  et  al.  vs.  Eagle  <Sr»  P.  Man.  Co.,  24Q  ;  Duncan  vs.  An- 
derson, 3g8 ;  Hardin  6r»  Blakeman  vs.  Hanna,  4^3  ;  Mclntyre  vs. 
Tyson,  468  ;  Boyd  &*  Son  vs.  Hall  et  al.,  J63. 

3.  Discretion  refusing  not  controlled  where  there  is  sufficient  evidence  to 

sustain  verdict.  Felton  vs.  State,  84;  Lee,  ex'r,vs.  Chisholm  et  al,, 
126 ;  Ga.  R,  R.  <Sr»  B*k*g  Co.  vs.  Goldwire,  ig6;  yackson  vs.  State, 
23s ;  Graham  vs.  Campbell  et  al.,  2j8 ;  Attaway  vs.  State,  363; 
Wool  folk  vs.  M.  6r*  A.  R.  R.  Co.,  4S7  !  Carter  vs.  State,  463 ;  Virgin 
et  al.  vs.  Wingfield,  adm^r,  474 ;  Underwood  vs.  State ;  Faver  vs. 
State ;  Fields,  Witherspoon  &*  Co,  vs,  Demore  &*  Co.,j2j;  Law  &* 
Co.  vs.  A/c Bride,  j68. 

4.  Newly  discovered  evidence  tending  to  impeach  witness  no  ground  of. 

Felton  vs.  State,  84. 

5.  Verdict  for  usury  set  aside  as  contrary  to  law.     Shealy  vs.  Toole,  2/0, 

6.  Newly  discovered  evidence,  stipulation  in  copy  note  attached  to  declar- 

ation cannot  be.     Ibid. 

7.  Newly  discovered  evidence  which  would  probably  change  result,  ground 

of.  Sufficient  diligence  shown  in  this  case.  Winter  et  al.  vs.  Eagle 
<Sr»  P.  Man.  Co.,  24g  ;  Mathews  vs.  State,  46^, 

8.  Newly  discovered  evidence,  though  cimiulative,  considered  in  connec- 

tion with  ground  that  verdict  is  contrary  to  evidence.  Napier  vs» 
Trimmier,  adm^r,  300, 
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9.  Verdict  contrary  to  the  evidence.  Bailey  et  al,  vs.  Slafe,  j/^ ;  SiOf. 
&*  Char,  R.  R.  Co.  vs.  CaOahan  et  al.,jji;  Lawsom^  adm^r^vs. 
Coates^^yg  ;  At.  &*  Rick.  A.  L.  R.  Co,  vs.  CampMI,  j86. 

10.  Newly  discovered  evidence  that  witness  will  swear  that  she  heard  an- 

other admit  committing  the  crime  with  which  defendant  was  charged, 
not  authorize  new  trial.     Attaway  vs.  State,  j6j. 

11.  Newly  discovered  evidence  which  would  not  have  changed  result,  and 

which  might  have  been  procured  by  diligence,  and  which  counsel  do 
not  swear  they  did  not  know  at  trisd,  no  ground  of.  Dunn  vs.  State^ 
401 ;  Gilmore  vs.  Murphy,  ^10 ;  Mallory  vs.  State,  ^4^ ;  Ash  vs. 
State,  s8s. 

12.  Newly  discovered  evidence,  known  to  defendant  at  trial  is  not,  though 

unknown  to  counsel.      Youi^  vs.  State,  40J. 

13.  Newly  discovered  evidence  not  strictly  cumulative,  may  be  of  no  higher 

value  than  cumulative  testimony.     Ibid. 

14.  Such  ground  of  new  trial  is  not  favored.     Advantageous  practice  to  let 

it  appear  in  record  who  the  witness  is,  etc.     Ilnd. 

1$.  Judge,  question  of  fact  submitted  to  for  trial,  decision  is  as  binding  as 
verdict,  and  will  only  be  vacated  under  rules  governing  the  setting 
aside  of  verdicts.     Carter  vs.  State,  46J. 

16.  Motion  made  at  term  when  verdict  was  rendered  except  in  extraordin- 

ary cases,  but  rule  nisi  need  not  then  be  granted ;  if  about  to  be  granted 
at  subsequent  term  and  service  of  it  be  waived,  sufficient  to  keep  case 
in  court.     Mclntyrevs.  Tyson,  468. 

17.  Motion  made  at  proper  term  but  no  rule  nisi  granted  and  no  brief  of 

evidence  approved ;  case  comes  on  before  succeeding  judge,  and  no 
motion  made  to  dismiss  preliminary  to  argument,  and  such  motion  is 
mainly  insisted  on  after  announcement  of  mtention  to  grant  new  trial, 
discretion  of  court  in  refusing  to  dismiss  not  interfered  with,  espe- 
cially where  objecting  party  is  allowed  to  amend  brief  of  evidence 
to  suit  himself.     Power  et  a/,  vs.  Sav.,  S.  6f*  S.  R.  R.  Co.,  4^1. 

18.  Oral  request  to  charge  in  course  of  argument,  refusal  to  give  not  author- 

ize new  trial.      H^/son  vs.  First  Pres.  Church, ^^4. 

19.  Corpus  delicti  less  fully  established  than  might  be  expected,  new  trial 

more  readily  granted  for  error  in  charge.     Minor  vs  State,  6jo. 

NOLLE  PROSEQUL     See  Cnminal  Law,  31- 

NON-SUIT.     See  Practice  in  Superior,  City  and  County  Courts,  22. 

NOTICE.     See  Principal  and  Agent,  7. 

OFFICE  PAPERS.     See  Practice  in  Superior^   City  and  County  Courts, 
17-19- 

OFFICERS  DE  FACTO.     See  Corporations,  9. 

PARENT  AND  CHILD.     See  Contracts,  3. 
PARTITION.     See  7>usts,  14-16. 

PARTNERSHIP. 

I.  Partner  colluded  with  third  person  to  defraud  state;  state  recovered 
judgment  against  third  person ;  no  bar  to  suit  against  firm.  Alexan- 
ders vs.  State,  47<y. 
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2.  Money  fraudulently  obtained  by  partner  in  name  of  firm,  and  in  busi- 

ness transactions  such  as  it  usually  engaged  in,  from  state,  firm  liable 
therefor  even  though  such  conduct  was  unknown  to  other  partner.  /6id, 

3.  If  officer  of  state  paying  the  money  knew  that  the  partner  was  acting  in 

violation  of  duty  to  firm,  latter  not  liable.     I^td. 

4.  Firm  not  liable  for  money  fraudulently  obtained  by  partner  in  matter 

having  no  connection  with  ordinary  business  of  firm,     /did, 

PASTURE— COMMON  OF.     See  Injunctim,  12. 

PAYMENT. 

1.  Money  advanced  to  guardian  on  private  sale  of  ward's  property,  not 

treated  as  payment,  though  succeeding  guardian  should  so  consent  on 
sale  legally  made.     Dawning  et  al.  vs.  Peabody^  adnCr^  40. 

2.  Creditor  directs  debtor  to  send  money  to  F,  or  some  other  good  house 

in  Macon ;  debtor  sends  money  to  G,  in  Macon,  and  so  writes  credi- 
tor, but  letter  is  not  received  until  after  money  becomes  worthless,  no 
payment.     Holland  et  al.^  adm^rs,  vs.  Tyus  et  al.,  36. 

3.  Promise  to  pay  in  currency  by  future  day,  simi  equal  to  given  amount  of 

currency  at  date  of  promise,  is  to  be  discharged,  after  maturity,  with 
no  less  currency  than  at  maturity.  Debtor  only  entitled  to  apprecia- 
tion to  expiration  of  credit.     Whitaker  vs.  Dye,  ^80. 

4.  Possession  of  notes  alone  is  not  conclusive  evidence  of  authority  to  ac- 

cept payment,  where  parties  knew  that  notes  belonged  to  ward  and 
that  title  was  in  absent  guardian.  Tarpley  et  al.  vs.  McWhorter, 
guardian,  410. 

PENALTY.     See  Contracts,  13, 

PLEADINGS. 

1.  Although  action  in  short  form  alleged  personaltv  to  be  in  possession  of 

defendant,  whilst  proof  shows  conversion  before  suit,  non-suit  not  or- 
dered.     Hllkin  vs.  Boy  kin,  4^. 

2.  Action  not  being  brought  by  plaintifis  as  mechanics,  but  as  partners  and 

contractors,  not  entitled  to  recover  lien  as  mechanics.  Amendment 
will  cure  omission.  Sav.,  Grif.  and  N.  Ala.  R.  R.  Co.  vs.  Grant, 
Alexander  6r*  Co.,  68. 

3.  Imperfect  plea  which  indicates  meritorious  defense  stricken,  this  court 

will  direct  that  it  be  reinstated  on  terms.      IVright  vs.  Shorter,  J2. 

4.  Copy  of  draft  and  indorsement  thereon,  annexed  to  declaration  in  short 

form,  used  to  aid  defective  allegations.  Indorsement  need  not  be  al- 
leged if  copied.    Atkins  dr»  Co.  vs.  Cobbs,  86. 

5.  Motive  that  induced  filing  of  plea  immaterial.     Ibid. 

6.  Declaration  against  trust  estate  must  make  such  case  as  would  render 

estate  liable  in  equity.     fVinslow,  trustee,  vs%.  O'Pry,  for  use,  ij8. 

7.  Declaration,  judgment  and  execution  must  specify  property  constituting 

estate.     Ibid. 

8.  Garnishment  pleaded  without  stating  in  whose  favor  or  for  what  amouit, 

plea  demurrable.     Shealy  vs,  Toole,  aio, 

9.  Copy  note  attached  to  declaration,  defendant  must  know  what  stipula- 

tions are  embraced  therein.     Ibid. 

10.  Dispensed  with  by  consent,  pleadings  cannot  be.  '  Cent.  Bank  of  Geo, 
et  al.  vs.  Johnson  6*  Smith  et  al.,  22^;  Payne,  treas.,  vs,  Perkerum 
sh'ff,  672. 
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11.  General  demurrer  based  on  defect  curable  by  amendment,  overruled. 

Blackwell  vs.  Broughton  et  al.^  sgo, 

12.  Disability  of  plaintiif  should  be  pleaded  at  first  tenn.     AUxandersvs, 

State,  478. 

13.  Indefinite  and  uncertain  plea  stricken  on  demurrer.     Gilmare  vs.  Afur- 

14.  Evidence  makes  case  other  than  that  presented  by  bill,  no  recovery  had. 

Rakestraw  et  al.,  ex'rs,  vs.  Brogdon^  j^g. 

15.  Nominal  party  sues  for  use  of  real,  former  stricken  l^  amendment 

Wilson  vs.  First  Pres.  Churchy  JJ4. 

16.  Counter-affidavit  to  enforcement  of  mechanic's  lien  returned  by  sheriff, 

with  other  papers  in  case,  to  clerk's  office,  all  become  office  papers  of 
superior  court.     Copies  established  on  motion.     Morris  vs.  Ogles,  sg2. 

POSSESSORY  WARRANT. 

Right  to  possession  turned  on  evidence,  and  no  error  of  law  complained  o^ 
decision  of  magistrate  not  re\»ersed.     Burkhalter  vs.  Baker,  J2S- 

PRACTICE  IN  THE  SUPERIOR,  CITY  AND  COUNTY  COURTS. 

1.  Discretion  refusing  to  allow  leading  questions  on  cross-examination,  not 

controlled  unless  abused.     Bivins  S*  Williams  vs.  Kyle  &*  Cc.^  24. 

2.  Questions  of  amendments  and  irregularities  in  connection  therewith,  in 

the  district  court  of  the  United  States,  are  matters  of  practice  in  that 
court,  and  will  not  be  inquired  into  by  state  courts.  Sindall  et  al.  vs. 
Thacker  &*  Co.  et  al.,ji. 

3.  Issue  to  be  tried  being  sufficiency  of  affidavitUo  foreclose  lien  of  owner 

of  saw-mill ;  affidavit  lost,  and  plaintiff  put  on  terms  to  establish  copy 
by  certain  day  or  case  to  be  dismissed ;  on  failure  to  comply  case  dis- 
missed.    McLougklin  vs.  King,  21J. 

4.  Nunc  pro  tunc  )\xAgaiQnl  not  entered  on  parol  evidence  alone,  where 

there  is  no  entry  anjrwhere  showing  disposition  of  case.  Robertson  vs. 
Pharr,  24^. 

5.  Contract  described  in  declaration  as  made  with  plaintiff,  too  late,  after  ver- 

dict, to  object  that  it  was  made  with  plaintiff  and  others  jointly,  no 
plea  in  abatement  having  been  filed  nor  objection  to  testimony  made. 
Mahone  vs.  Bryant,  2^4. 

6.  Justification  pleaded  to  action  for  libel,  defendant  entitled  to  open  and 

conclude ;  nor  is  right  forfeited  by  fact  that  he  withdrew  plea  at  be- 
ginning of  trial  and  did  not  renew  it  until  plaintiff  had  made  ont 
prima  facie  0,2^^.     Ransone  vs.  Christian,  j^i 

7.  State  legal  position  to  jury,  counsel  may.     IHd.     See    Warmock,  vs. 

State,  S03. 

8.  Requests  which  court  designs  to  refuse  should  not  be  read  to  jury.  Ibid. 

9.  Question  propounded  by  prosecution  subsequently  withdrawn,  refusal  to 

allow  answer  to  be  recorded  not  such  abuse  of  discretion  as  to  require 
new  trial.     Carter  vs.  State,  46J. 

10.  Party  dies,  another,  not  his  legal  representative,  takes  his  place  on  ex- 

press condition  that  opponent  shall  lose  no  right  thereby,  same  evi- 
dence admissible  as  if  legal  representative  had  been  made  a  party. 
Power  et  al.  vs.  Sav.  S.  &>  S.  R.  R.  Co.,  471. 

11.  Certiorari  from  city  court  of  Savannah,  practice  as  to  exceptions  and 

tf  averse  of  return.  Tyler  Col.  P.  Co.  vs.  Chevalier,  4^4.  Hacker  6* 
Moloney  vs.  Grovotr^  Stu6bs  6*  Co..,  505*. 
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12.  City  court  refusing  or  neglecting  to  supervise  and  approve  such  a  record 

of  exceptions  as  will  fairly  present  case  for  review,  compelled  by  man- 
damus.    Ibid. 

13.  Judge  of  city  court  of  Savannah,  in  answer  to  mandamus  requiring  him 

to  send  up  proceedings  on  writ  of  certiorari,  stated  that  he  could  not 
comply  with  order  as  facts  had  passed  from  his  recollection,  the  trial 
having  been  had  several  years  since,  and  no  statement  of  facts  having 
been  filed  or  presented  for  his  approval.  Motion  to  dismiss  certiorari^ 
withoift  calling  on  defendant  to  show  cause  to  the  contrary,  should 
have  been  overruled.  Hacker  &*  Maloney  vs.  Groover,  Stubbs  &> 
Co.,  joj. 

14.  New  trial,  to  order  case  to  l)C  sent  back  for,  error,     /bid. 

15.  Certiorari,  final  judgment  rendered  in  superior  court  where  no  question 

of  fact  is  involved.  Hallett,  Seaver  &*  BurbanJk  vs.  Blain  &*  Har- 
ris, 52$. 

16.  Evidence  makes  case  other  than  that  presented  by  bill,  no  recovery  had. 

Rakestraw  et  al.,  ex'rs,  vs.  Brogdon,  ^^g. 

17.  Trial  cannot  proceed  without  presence  of  papers  or  of  established  copies. 

Morris  vs.  Ogles,  ^g2. 

18.  Counter-affidavit  to  enforcement  of  mechanic's  lien,  with  other  papers 

in  case,  returned  by  sheriff  to  clerk's  office,  become  office  papers  of 
the  superior  court.     Copies  established  on  motion.     Ibid. 

19.  Presume  in  supreme  court  that  superior  court  had  ample  evidence  that 

copies  established  were  true  copies.     Ibid, 

20.  County  judge,  acting  also  as  jury,  may  hear  additional  evidence  after 

dinner  though  case  was  closed  before,  the  defendant  not  making  it 
appear  that  he  was  thereby  injured.     Ridling  vs.  State,  601, 

21.  Verdict   in  favor  of  only  litigating  defendant  returned,  and  jury  re- 

manded to  find  pro  forma  as  to- other  defendants,  too  late  for  plaintiff 
to  dismiss.     Meador  vs.  Dol.  Sav,  Bank  et  al.,  60J. 

22.  Non-suit  refased  where  there  is  some  evidence  to  support  plaintiff's  case. 

Irby  vs.  Gardner,  643. 

23.  Bill  filed  to  correct  credit  improperly  placed  on  notes  for  purchase  money 

of  land  and  to  sell  latter  to  pay  balance  due.  Error  to  require  com- 
plainant to  elect  whether  he  would  proceed  for  the  purchase  money  or 
for  the  land.     Davis,  ex'r,  vs.  Clark  et  al.,  681, 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  Imperfect  plea  which  indicates  meritorious  defense  stricken,  directed  to 

he  reinstated  on  terms.      IVrightvs.  Shorter,  y2. 

2.  Exceptions  pendente  lite  not  considered  while  case  is  pending  below, 

especially  where  no  errors  are  assigned  thereon.  South  Ga.  6r»  Fla, 
R.  R.  Co.  vs.  Ayres,  230, 

3.  That  admission  was  made,  if  so  stated  in  charge,  taken  as  true  unless 

otherwise  certified.     DeSaulles  <5r*  Co.  vs.  Leake,  36^, 

4.  Where  recital  of  pleadings  in  bill  of  exceptions  differs  from  copy  in 

record,  latter  governs.     McClure  et  al.  vs.  Smith,  gov.,  ^jg. 

5.  General  objection  to  testimony  not  considered  where  no  ground  is  stated 

either  in  bill  or  record.     McDaniel  vs.  Edwards,  444. 

6.  Part  of  property  levied  on  subject  and  part  not,  judgment  finding  all 

subject  reversed  unless  levy  is  dismissed  as  to  that  not  subject.  Keaton 
vs.  Tifts,  446. 

7.  Entire  charge  not  in  record,  presumed  correct,  unless  error  is  manifest 

from  portions  of  charge  given  and  excepted  to.  Woolfolk  vs.  Mac. 
^  Aug.  R.  R.  Co.t  457* 
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8.  Clerk's  certificate  to  bill  of  exceptions  cannot  be  waived.     Daniel  vs. 

Donaldson,  5^j. 

9.  Certified  transcript  of  record  cannot  be  waived.     Ibid. 

10.  Bill  of  exceptions  forwarded  without   certified  transcript  of  record, 

though  full  copy  may  be  embraced  therein,  writ  of  error  dismissed. 
Lee,  exW,  vs.  Anderson,  assignee,  J24, 

11.  Suggestion  of  diminution  cannot  be  made  where  there  is  no  authentic 

portion  of  record  before  the  court.     I^id, 

12.  Case  dismissed  for  want  of  certified  copy  of  record,  not  reinstated  on 

production  of  receipt  forwarded  by  clerk  of  this  court  to  clerk  of 
superior  court  stating  that  bill  of  exceptions  and  transcript  of  record 
had  been  received,  accompanied  by  certificate  of  latter  that  from  such 
receipt  he  believed  he  had  forwarded  the  transcript,     /did, 

13.  Bill  of  exceptions  signed  neither  by  plaintifis  nor  their  counsel,  writ  of 

error  dismissed.     Speer  et  al,  vs.  Merry  man  <5r»  Co.,  j^g, 

14.  Defect  cannot  be  cured  by  proposition  from  counsel  to  sign  after  it  has 

reached  supreme  court,     /hid. 

15.  Brief  of  evidence  must  be  approved  by  judge  in  addition  to  having  been 

agreed  upon  by  counsel.  This  approval  must  affirmatively  appear. 
Porter  vs.  State,  ^jo. 

16.  Question  not  made  in  court  below  not  passed  on  here.     Hawkins  vs. 

Smith,  trustee,  ^yi. 

17.  Established  copies  of  office  papers,  presumed  in  supreme  court  that  su- 

perior court  had  ample  evidence  that  they  were  true  copies.  Morris 
vs.  Ogles,  sga. 

18.  Erroneous  charge  certified  to  have  been  made,  not  presumed  because 

entire  charge  is  not  in  record,  that  error  was  cured  by  subsequent  in- 
structions.   Bryson  vs.  Chisholm,  ^gd. 

19.  No  clerk's  certificate  to  bill  of  exceptions,  but  certificate  to  record  states 

that  accompanying  is  original  bill  of  exceptions,  and  both  papers 
reached  clerk's  office  together,  writ  of  error  not  dismissed.  Charles 
vs.  Foster,  612. 

20.  Final  judgment,  none  shown  in  record,  writ  of  error  dismissed.     Smith 

et  al.  vs.  Cook,  661. 

PRESCRIPTION. 

I.  Exceptions  specified  in  Code  by  which  prescriptive  title  will  be  de- 
feated, not  enlarged  by  construction,  yones  et  al.  vs.  Biznns  et  al., 
executors,  JjS. 

PRESUMPTIONS. 

1.  Where  it  does  not  app>ear  that  party  holds  back  evidence  in  his  power, 

non-production  of  more  full  evidence  raises  no  presumption  against 
him.     Schnell,  trustee,  et  al.,  vs.  Toomer,  admW,  et  al.,  168. 

2.  No  presumption  that  railroad  has  authorized  local  agent  to  hinder  access 

by  counsel  of  plaintiff  to  adverse  witness  in  its  employ.     Marsh  vs. 
South  Carolina  R.  R.  Co.,  2^4. 

3.  Return  of  service  not  dated,  presumed  in  time.     Reid  vs.  fcrdan,  2B2. 

4.  Order  of  discharge  not  recite  that  surety  on  guardian's  bond  has  peti- 

tioned, etc.,  under  section  41 14  of  Code,  and  these  facts  do  not  other- 
wise appear,  but  order,  on  its  face,  indicates  some  informal  proceeding 
by  consent,  no  presumption  that  more  was  done  than  is  set  forth.  Lht- 
pont  vs.  Mayo  et  al.,  J04. 

5.  Declaration  in  favor  of  state  signed  by  attorneys,  presumed  that  they 

had  authority  of  governor.     Alexanders  vs.  State,  ^^. 
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6.  Certiorari^  presumption  is  that  city  court  of  Savannah  will  supervise  and 

approve  such  a  record  of  exceptions  and  facts  as  will  fairly  present 
case.     Tyler  Cotton  Press  Co.  vs.  Chevalier ,  ^g^.. 

7.  That  magistrate  will  administer  law  correctly,  presumed.    Endres  et  al, 

vs.  Lloyd  et  al.,  5^7. 

8.  Supreme  court  will  presiune  that  superior  court  had  ample  evidence 

that  established  copies  were  true  copies.     Morris  vs.  Ogles,  ^g2. 

9.  Erroneous  charge  certified  to  have  been  made,  not  presumed  because 

entire  charge  is  not  in  record,  that,  error  was  ciired  by  subsequent  in- 
structions.    Bryson  vs.  Chiskolm,  ^g6, 

10.  Employees  not  directly  concerned  in  running  of  trains,  not  presumed  to 
know  schedide.     Georgia  R.  R.  and  Banking  Co.  Rhodes,  64J. 

PRINCIPAL  AND  AGENT. 

1.  Life  insurance  yompany,  agent  of  has  no  authority  to  contract  that  pre- 

mium shall  be  paid  in  medical  services.  Carter  vs.  Cotton  States  Life 
Ins.  Co.,  2J1. 

2.  Note,  nothing  on  face  of  to  show  that  maker  was  acting  as  agent,  he  is 

personally  liable  and  principal  not  bound.  Graham  vs.  Campbell  et  al., 
258' 

3.  Addition  of  word  <<  agent"  not  change  this  rule  where  principal  is  not 

disclosed.     Ibid. 

4.  Improper  acts  touching  matters  out  of  scope  of  agency,  not  imputed  to 

principal.     Marsh  vs.  So.  Ca.  R.  R,  Co.,  2^4. 

5.  Corporation  unaffected  by  conduct  of  agent  tending  to  prevent  access 

of  counsel  for  plaintiff  to  witness  in  its  employ,  unless  authority  thus 
to  act  be  shown.     Ibid. 

6.  Declarations  of  employee  of  railroad  company  who  saw  homicide  of 

other  employee,  made  immediately  thereafter,  not  affect  company.  Ibid, 

7.  Railroad  stock  bought  from  trustee  and  sold  to  innocent  purchaser  for 

value ;  agent  of  first  purchaser  caused  transfer  to  be  made  on  books ; 
notice  to  him  of  claim  of  cestui  que  trust,  not  notice  to  second  pur- 
chaser.    Stinson  vs.  Thomtou,  adm'r,  J77. 

8.  Guardian  had  authority,  under  act  of  December  nth,  1862,  to  appoint 

agent  to  act  for  him  during  his  absence  in  Confederate  army.  Tarp- 
ley  et  al.  vs.  Mc  Whorter,  guardian,  410. 

9.  Possession  of  notes  alone  not  conclusive  evidence  of  agency  to  accept 

payment  of  same,  where  it  was  known  to  the  parties  that  notes  be- 
longed to  the  ward,  and  that  the  title  was  in  the  absent  guardian.  Ibid, 

10.  Officer  of  state  paying  money,  acting  in  collusion  with  partner  to  whom 

paid  on  fraudulent  claims,  state  cannot  recover  from  firm,  other  part- 
ners being  innocent  of  dishonest  transactions.  Alexanders  vs.  Stale, 
478. 

11.  Declarations  of  agents  of  railroad  inadmissible  to  bind  company  unless 

made  in  particular  business  entrusted  to  them,  and  while  engaged  in 
such  business.  Evans  6*  Ragland  vs.  At.  6r»  W.  P.  R.  R.  Co.,  4g8, 
Marsh  vs.  S.  C.  R.  R.  Co.,  274. 

12.  Sayings  of  general  agent  of  administratrix  who  subsequently  died,  ad- 

missible to  bind  estate.     Nines,  adm^x,  vs.  Poole,  6j8. 

PRINCIPAL  AND  SECURITY. 

I.  Guarantor  who  has  received  value  in  negotiating  note,  not  discharged  by 
judgment  in  favor  of  maker  unless  the  result  of  fault  of  plaintiff;  lat- 
ter not  bound  to  pursue  case  to  adverse  termination  in  supreme  court 
of  United  States.     IVright  vs.  Shorter,  J2. 
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2.  Verdict  against  both  defendants,  finding  one  to  be  security,  judgment 

against  **  the  defendant"  construed  to  include  both.  Saffold  vs,  IVade, 
ex'n  J74. 

3.  Amendments  of  judgment  and  execution  to  cure  defects  of  which  securi- 

ty had  previously  complained  by  illegality,  which  had  been  sustained, 
may  be  made  without  notice  to  him,  especially  where  for  his  protection. 
/did. 

4.  Illegality  by  security  after  amendments,  based  on  grounds  which  had 

been  thus  cured,  properly  overruled,     /did. 

5.  Execution  against  principal  and  security ;  levy  on  property  of  one  pre- 

vents dormancy  of  judgment  as  to  both.     Hid, 

6.  Sheriff  having  taken  bail  and  discharged  prisoner,  has  no  authority, 

subsequently  and  before  returning  bond  tp  clerk's  ofHce,  to  stipulate  with 
securities  to  add  other  sureties  to  bond,  and  his  failure  to  comply  will 
not  bar  judgment  of  forfeiture.     McClure  et  al.,  vs.  Smifh^  gcv,  441. 

7.  Nolle  prosequi  entered;  there  can  be  no  forfeiture  of  bond  to  answer 

that  bill.     Lamp  vs.  Smithy  gov.j  j8g. 

8.  Assignee  of  two  judgments,  upon  older  of  which  there  is  security,  must 

apply  money  collected  from  sheriff's  sale  to  older,  otherwise  surety 
will  be  discharged /r£?  ianlo.     Simmons  vs.  Cotes  et  al.,  bog. 

9.  Fact  that  assignee  was  purchaser  of  property  sold  and  did  not  pay 

money,  but  considered  it  paid,  makes  no  difference.     Ibid. 

1 

PROCESS.     See  Service,  4,  6,  9. 

RAILROADS. 

1.  Employee,  free  from  fault  himself,  may  recover  for  negligence  of  co- 

employee.  Geo.  R.  R.  6*  B^k'g  Co.  vs.  Goldwire,  ig6.  Marsh  vs. 
South  Car.  R.  R.  Co.,  274. 

2.  Corporation  unaffected  by  conduct  of  local  agent  tending  to  prevent 

access  by  counsel  for  plaintiff  to  witness  in  its  employ,  unless  author- 
ity thus  to  act  be  shown.     Marsh  vs.  South  Car.  R.  R.  Co.,  274. 

3.  Extraordinar)'  diligence  for  protection  of  passengers,  railroad   bound  to 

exercise ;  this  done,  not  liable  for  injuries.  Brun.  &*  Alb.  R.  R.  Co. 
vs.  Gale,  322. 

4.  Receiver,  company  not  liable  to  employee  for  injury  sustained  while  in 

hands  of.      Thurman  vs.  Cherokee  R.  R.  Co.,  jyy. 

5.  Stock  killed,  even  in  pasture  enclosing  railroad,  presumption  against  the 

company.      IVoolfolk  vs.  Mac.  <5r»  Aug.  R.  R.  Co,,  4^7. 

6.  Declarations  of  agents  of  railroad  inadmissible  to  bind  company  unless 

made  in  particular  business  entrusted  to  them,  and  while  engaged  in 
such  business.  Evans  <5r»  Ragland  vs.  At.  <5r»  West  P.  R.  R.  Co.,  4g8. 
See  Marsh  vs.  S.  C.  R.  R.  Co.,  274. 

7.  Agents  of  connecting  roads  may" be  agents  of  road  sued  to  make  in- 

dorsements on  bill  of  lading  as  to  condition  of  com  passed  over  line, 
but  fact  that  road  sued  is  one  of  connecting  line,  and  under  contract 
with  others  in  respect  to  carriage  of  freight,  must  appear.     Ibid. 

8.  Indorsement  of  agent  on  bill  of  lading,  made  some  time  after  reception 

of  goods,  inadmissible  to  show  that  company  received  corn  in  good 
order,  unless  accompanied  by  proof  that  it  was  his  business  so  to  act 
on  reference  of  the  matter  to  him.     Ibid. 

9.  Bill  of  lading  executed  at  St.  Louis  by  agent  of  steamboat   in  which 

com  to  be  transported  to  LaGrange,  Georgia,  is  recited  to  be  in  good 
order,  does  not  show  that  last  road  received  same  in  such  condition, 
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in  absence  of  proof  that  it  was  one  of  line  under  contract  with  steam- 
boat and  thus  bound  by  act  of  latter's  agent.     Ibid. 

10.  Proof  that  goods  in  good  order  are  received  on  any  railroad  of  a  con- 

necting line,  presumption  is  that  such  condition  continued  until  re- 
ceived by  last  company.     Ibid. 

11.  Domestic  animals  and  railroad  trains  equally  free  to  pass  over  unen- 

closed lands ;  in  case  of  collision,  diligence  of  resp>ective  owners  ma- 
terial.    Geo.  R.  R.  ^  B'k'g  Co.  Neely,^40, 

12.  Stock  killed,  what  will  excuse  and  what  will  mitigate.     Ibid. 

13.  Proposition  in  section  2972  of  Code  that  if  plaintiff  could  have  avoided 

injury,  he  cannot  recover  on  account  of  defendant's  negligence,  does 
it  apply  to  other  than  personal  injuries.     Ibid. 

14.  Full  diligence  established  by  company  in  this  case.     Ibid. 

15.  Negligence  is  matter  of  fact,  not  of  law.     Ibid.     See  Wool/oik  vs.  Mac. 

<5r*  Aug.  R.  R.  Co.,  4S7' 

16.  Employee  to  recover  must  show  himself  free  from  fault,  or  negligence 

in  co-employees.  Cases  in  53  Georgia  Reports,  At^,  aud  ^^Ibid.,jo6t 
compared  and  reconciled.  At.  <Sr»  Rich.  A.  L.  R.  Co.  vs.  Campbell^ 
5S6. 

17.  Baggage  master  upon  train  in  imminent  danger  of  collision  jumps  there- 

from and  is  injured ;  no  defense  for  company  that  conductor  ordered 
him  not  to  jump.     Geo.  R.  R.  <Sr»  B^k^g  Co.  vs.  Rhodes,  64^. 

18.  Employee  assumes  risks  necessarily  incident  to  occupation,  but  not  such 

as  result  from  negligence  of  co-employees.     Ibid. 

19.  Employee  not  directly  concerned  in  running  of  trains,  not  presumed  to 

know  schedules.     Ibid. 

20.  Employee  injured  from  negligence  of  co  employees,  verdict  not  readily 

interfered  with.     Ibid. 

RECEIVER.     See  Equity,  18.  20;  Injunction,  2, 3,  s^^*  ^^t  ^3t^S,  2g  ; 
Railroads,  jr. 

RECOUPMENT.     See  Sit-ojf  and  Recoupment,  3. 

REMAINDERS.     Scft  Administrators  and  Executors,  2, 

RESCISSION.     See  Equity,  28. 

REVIEW— BILL  OF.     See  Equity,  12,  13. 

ROADS. 

1.  Public  road  upon  land  which  was  known  to  vendee  at  time  of  purchase, 

not  constitute  breach  of  warranty  against  incumbrances.  Desvergers 
et  al.  vs.  Wilkes,  admW,  jr/j*. 

2.  Public  road,  portion  of  assigned  under  section  621  et  seq.oi  Code,  per- 

son receiving  assignment  becomes  quasi  commissioner,  and  must  be 
punished  for  neglect  of  duty  in  same  manner  as  commissioner.  Patiilo 
vs.  Cutliffet  al.,68g. 

3.  Commissioners'  court  would  have  no  jurisdiction  in  such  case.     Ibid, 

SALES. 

I.  Goods  ordered  are,  after  acceptance,  presumed  to  be  of  quality  ordered 
Burden  of  showing  inferiority  is  on  purchasers,  and  this  must  be  done 
with  that  degree  of  certainty  which  usually  suffices  in  civil  cases.    At' 
kins  &*  Co.  vs.  CobbSf  86. 

Vol.  lvi.  49. 
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3.  Putial  pftysoit  by  puduuas,  with  knovledge  of  defecthre  qnmlitj,  not 
pfevent  this  defoise.    Ibid. 

3.  Abatement  of  purchase  money  dioiild  be  eqnai  to  difference  between 

agreed  price  and  actual  Taloe;  and  Ifcfe  whether  porchasers  lost  any- 
thing ornot.    Ibid, 

4.  For  a  sale  to  iUnstrate  ralne,  medinm  of  payment  as    well   as  price 

should  be  regarded.     Ikid. 

5«  Where  bill  daims  proceeds  of  sales  made  in  a  Confederate  transaction, 
error  to  decree  for  ralne  of  goods  in  United  States  currency  at  time 
when  they  ought  to  have  been  accounted  for,  instead  of  ralue  of  pro- 
ceeds of  iair  sale  when  goods  ong^  to  hare  been  sold.  Ayres  vs. 
Daly^  iig, 

6.  Ptrsooalty  sold  and  delirered,  no  lien  implied  by  law  in  faror  of  vendor. 

yokmson  6f  Smiih  ei  al,  vs.  Farmmm  et  aL<,  144. 

7.  Right  to  rescission  for  fraud  must  be  claimed  before  equity  will  treat 

sale  as  rescinded.    Ibid, 

m 

SEAL.    See  O^tJir,  6:  Equity ^  26, 

SERVICE. 

1.  Return  of  service  by  United  States  marshal  should  be  treated  as  conclu- 

sive in  state  courts.     Simdali  et  a/,  vs,  Tkacktr  ^  Co.  et  al.^  j/. 

2.  Service  at  house  where  defendant  left  his  family,  especially  when  thej 

are  still  in  same  city,  and  when,  though  the  wife  has  sold  the  house 
and  furniture,  she  has  not  delivered  all  the  lauer  nor  ported  with  pos- 
session of  the  house,  b  valid.    Ibid. 

5.  Appearance  of  defendant  and  plea  to  merit  cures  all  irregularities  in 

service.    Ibid. 

4.  Process  in  equity  which  commands  attendance  on  certain  day  under 

penalty  of  Uw,  valid.  Dali.  amd  Atorg.  R.  R.  Co.  vs.  McDanid 
et  al.^  igi. 

5.  Private  person,  serrice  of  bill  by,  with  affidavit  verifying  same,  valid. 

Ibid. 

6.  Appearance,  demurer  and  answer  cures  irregularity  in  process  and  ser- 

vice.    Ibid. 

7.  Return  of  service  not  dated,  presumption  is  that  it  was  perfected  in 

time.     Reid  vs.  yordan^  282. 

8.  Appearance  and  pleading  waived  service  before  adopbon  of  Code. 

Blalock  vs.  Tidwell,  ^17. 

9.  Process  in  name  of  Hon.  James  M.  Clark,  of  said  court,  leaving  out  the 

word  "judge,"  valid.     Ckappell  vs.  Boyd  et  aLy  jjS. 

SHERIFF.     See  Levy  and  Sale^  J,  fj-17  ;  Principal  and  Security,  6. 

SET-OFF  AND  RECOUPMENT.     ' 

1.  Libel,  to  action  for,  damages  sustained  by  defendant  from  assault  set-off. 

Ransone  vs.  Christian,  j^i. 

2.  Property-holders  who  have  paid,  whether  voluntarily  or  by  coercion, 

illegal  taxes  in  former  years  cannot  set-off  such  payment  against  taxes 
of  later  years.   fVayne,  adm^r,  et  al.,  vs.  Mayor  6r*  Aid.  of  Saz\,  44S. 

3.  Damages,  recoupment  of,  jury  may  consider  respective  short-comings  of 

plaintiff  and  defendant,  and  make  verdict  accordingly.    UUl  vs.  Sib- 

^fy*  S3'' 
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4.  Judgment  in  favor  of  stockholder  against  company  set-off  against  suit 
under  individual  liability  clause  of  charter.     Boyd  6f*  Son  vs.  Hall  et 

SETTLEMENT.     See  Administrators  and  Executors^  9. 

STATE. 

1 .  Governor  has  authority  to  institute  suit  for  money  out  of  which  state  has 

been  defrauded.     Alexanders  vs.  State,  4^8. 

2.  Declaration  in  favor  of  state  signed  by  attorneys,  presumption  is  that 

they  had  authority  of  governor.     Ibid. 

3.  Estopped  from  asserting  right  to  her  own  property,  state  can  only  be  by 

legislative  enactment  or  resolution.     Ibid. 

4.  Agent  of  state  colluding  with  member  of  firm,  without  knowledge  of 

other  partner,  to  defraud  state,  latter  cannot  recover  from  innocent 
partner.     Ibid, 

5.  Executive  warrant  on  treasurer  is  not  a  contract;  it  is  only  a  license  or 

power,  and  is  revocable  before  payment.  Fletcher,  ex*r,  vs.  Renfroe, 
treasurer,  6^4. 

6.  If  revocation  cannot  take  place  by  separate  act  of  governor,  it  can  by 

joint  act  of  governor  and  general  assembly.     Ibid. 

7.  In  face  of  resolution  approved  by  governor,  directing  treasurer  not  to 

pay  warrant,  mandamus  will  not  issue.     Ibid. 

STOCKHOLDERS.     See  CorporaHons,  1-8,  11. 

TAXES. 

1.  Invalidity  of  orders  levying  taxes  cannot  be  urged  by  collector  as 

ground  for  failure  to  pay  over  money  collected  thereunder.  Wilkin' 
son  vs.  Bennett,  ord''y,for  use,  2go. 

2.  Not  sufficient  for  collector  to  show  that  he  has  paid  money  in  liquidation 

of  balance  due  on  digest  of  previous  year.     Ibid. 

3.  Property -holders  who  have  paid,  whether  voluntarily  or  by  coercion 

illegal  taxes  in  former  years,  have  no  right  to  set-off,  by  injunction  or 
otherwise,  such  payment  against  taxes  of  later  years.  Wayne,  adm*r, 
et  al.  vs.  Mayor  and  Aid.  of  Sav.,  448. 

4.  Discretion  of  chancellor  in  use  of  remedy  of  injunction  to  restrain  col- 

lection of  taxes,  on  questions  involving  whole  system  of  municipal 
finance,  not  interfered  with.     Ibid. 

TORTS.     See  Actions. 

TRADE-  CONTRACT  IN  RESTRAINT  OF.     Sec  Contracts,  16. 

TRESPASS.     See  Injunction,  14. 

TROVER. 

Although  action  in  short  form  alleges  personalty  to  be  in  possession  of  de- 
fendant, whilst  proof  shows  conversion  before  suit,  non-suit  not  or- 
dered.     Wilkin  vs.  Boykin,  4^, 
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TRUSTS. 

1.  Law  of  should  not  be  charged  unless  there  is  some  evidence  of  a  trust 

Wagner f  guard,  j  vs.  J^odinson,  ^. 

2.  Declaration  against  trust  estate  must  make  case  where  court  of  equity 

would  render  estate  liable.     Wins  few,  trustee,  vs.  C  Pry,  for  use,  tj8. 

3.  Declaration,  judgment  and  execution  must  specify  property  constituting 

estate.     Ibid. 

4.  Conveyance  to  trustee  for  use  of  wife  for  life,  and  at  her  death  for  use 

of  issue,  the  wife  nevertheless  to  have  the  power  of  selling  and  passing 
title  by  her  own  deed ;  should  she  die  leaving  no  issue  and  no  will, 
trustee  to  hold  for  certain  designated  persons,  etc.,  vests  legal  title  in 
trustee,  and  if  he  was  barred  ^  statute  of  limitations,  so  was  the  wife 
and  remaindermen.  Schnell,  trustee,  et  al.  vs.  Toomer,  adm^r,  et 
al.,  168. 

5.  Mature  man,  income  of  property  vested  in  trust  for,  subject  to  his  debts. 

Bailie  &*  Bro,  vs.  McWhorter  et  at.,  i8j. 

6.  Wife  and  children  not  necessary  parties  to  bill,  husband  being  alone  in- 

terested in  income.     Ibid. 

7.  Trustee  being  dead  and  no  successor  appointed,  income  made  liable 

through  a  receiver.     Ibid. 

8.  Lien  for  supplies  with  which  to  make  a  crop,  trustee  no  authority  to 

create.     Taylor  &*  Co.  vs.  Clarke  et  al.,jog. 

9.  Conveyance  to  husband  for  use  of  wife  and  children,  bom  and  to  be 

bom,  clothes  him  with  executory  trust,  which  does  not  become  execu- 
ted so  long  as  coverture  subsists  and  children  are  minors.  Boyd  et  al. 
vs.  England^  ^g8. 

10.  Executoiy,  so  long  as  trust  is,  legal  title  cannot  vest  in  beneficiaries. 

Ibid. 

11.  Trustee  not  removed  and  successor  appointed  in  proceeding  to  which 

former  is  not  a  party.     Ibid. 

12.  Wife,  suing  for  herself  and  as  next  friend  for  children,  cannot,  pending 

coverture,  recover  land  at  law  from  purchaser  from  husband  as  trustee, 
without  bringing  latter  in  as  party,  and  without  proving  such  facts  and 
submitting  to  such  terms,  etc.,  as  would  entitle  her  to  a  decree  in 
equity.     Ibid. 

13.  Note  by  trustee  not  sufficient  to  warrant  recovery  against  trust  estate. 

Existence  of  trust  estate,  of  what  it  consists,  and  specific  facts  which 
render  it  liable  for  the  debt  must  be  established.  Gaudy,  trustee,  vs. 
Babbitt  et  al.,  adm^rs,  640. 

14.  Trustees  deal  with  each  other,  both  believing  that  authority  exists  for 

one  to  purchase  from  the  other  a  full  tract  of  land,  when  such  authori- 
ty only  extends  to  part  of  the  tract,  the  trust  estates  will  be  tenants  in 
common,  the  vendee  owning,  when  paid  for,  all  that  could  be  legally 
purchased,  and  the  vendor  the  balance.  Grimes  el  al.  z's.  Little, 
trustee,  et  al.,  64^. 

15.  After  land  has  greatly  depreciated,  partition,  and  not  rescission,  proper 

remedy  for  adjusting  equities.     Ibid. 

16.  Land  should  be  divided  by  metes  and  bounds  according  to  actual  value; 

if  that  cannot  be  done  it  should  be  sold  and  the  proceeds  divided. 
Ibid. 

UNITED  STATES  COURTS. 

I.  Return  of  service  by  marshal  treated  as  conclusive  in  state  courts. 
Sindall  et  al.  vs.  Thacker  6r*  Co.  et  al.,  ji. 
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2.  Questions  of  amendments  and  irregularities  in  connection  therewith  in 
courts  of  the  United  States,  are  matters  of  practice  in  those  courts,  and 
will  not  be  inquired  into  by  the  state  courts.  Ibid, 

USURY.     See  Interest  and  Usury, 

VENDOR  AND  PURCHASER. 

1.  Part  of  purchase  money  paid  and  bond  for  title  given;  judgment  obtain- 

ed for  balance  and  A.  fa,  levied  on  land,  deed  having  been  first  filed 
in  clerk's  office.  Wife  of  vendee  c^not  set  up  right  to  have  money 
paid  by  husband  refunded,  on  ground  that  it  was  hers,  by  claim,  with- 
out proving  insolvency  of  vendor.     Boyd  vs,  Chappell^  22, 

2.  Waste  of  land  and  use  of  profits  by  vendee  enjoined  at  instance  of  ven- 

dor, and  receiver  appointed,  where  former  holds  under  bond  for  title, 
having  paid  no  part  of  purchase  money,  and  from  peculiar  facts  there 
is  danger  of  latter*s  losing  debt.  Tufts  vs.  Little ^  adnCr,  ijg.  Gunby 
vs.  Thompson y  ji6.  Chappellvs,  Boyd  et  al.,  ^f8.  ^t  Johnson  &* 
Smith  et  al.  vs.  Famum  et  ai.^  144,  Mayer  et  at,  vs.  fi^d,  March 
dr»  Co.  et  al.f  42^^  and  Worrill  et  al,  vs,  Coker,  6&6, 

3.  Assignee  of  bond  for  title  acquires  only  rights  of  assignor,  smd  takes 

land  subject  to  all  claims  of  vendor.     Scroggins  vs,  Hoadley,  16^, 

4.  Section  3654  of  Code  authorizing  filing  of  deed,  etc.,  covers  case  where 

plaintifi"  in  judgment  is  transferree  of  notes  for  purchase  money;  and 
it  makes  no  difference  that  deed  has  been  made  by  vendee  to  assignee. 
Ibid. 

5.  Though  bond  obligated  vendor  to  make  deed  so  soon  as  certain  pay- 

ments were  made  and  notes  given,  which  condition  had  been  complied 
with,  land  may  nevertheless  be  sold  under  judgment.     Ibid, 

6.  Warranty  by  vendee  to  vendor,  former  cannot  recover  against  latter  for 

breach ;  nor  can  he  transmit  such  right  by  conveying  land  with  war- 
ranty.     Willis  et  al.  vs,  McGough  ^  Co.,  ig8. 

7.  Lien  on  land  conveyed  in  1870,  vendor  has  none,  nor  is  he  entitled  to 

priority  in  distribution  of  assets  of  deceased  vendee.  Jones  vs,  Jamst 
adm'r,  32^. 

8.  Bond  for  title  given  and  notes  for  purchase  money  transferred  with  in-' 

dorsement  of  vendor  thereon,  latter  has  no  right,  because  of  suit  on 
indorsement,  to  enjoin  sale  of  land.    Williams  vs,  Stewart  et  al,^  663. 

9.  Exchange  for  lands  in  Florida,  failure  to  examine  same  not  debar  de- 

fendant from  setting  up  false  and  fraudulent  representations  of  com- 
plainant as  ground  for  relief.     Bryan  vs,  Suggs^  bjg, 

VENUE. 

1.  Crime,  venue  of  must  be  established  beyond  all  reasonable  doubt. 

Gosha  vs.  State,  j6. 

2.  Residence  of  family  is  legal  venue  of  husband ;  wife  cannot,  in  his  ab- 

sence and  without  his  assent,  change  that  residence  so  as  to  change 
his  venue.     Sindall  et  al,  vs,  Thacker  <&*  Co,  et  al.,  5/. 

3.  Cause  of  action,  none  alleged  against  party  residing  in  county  of  snit, 

case  dismissed  though  cause  of  action  be  set  forth  against  non-resident 
defendants.     Lester  et  al,,  adm*rs,  et  al,  vs,  Mathews,  djj* 

VERDICT. 

I.  Jury  not  obliged  to  stop  precisely  where  testimony  becomes  silent,  but 
from  facts  proven,  or  from  absence  of  counter-evidence,  may  infer  ex- 
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istence  of  other  facts.  Verdict  is  compounded  of  evidence,  law  and 
logic.     Mahone  vs.  Bryant,  2^4, 

2.  G>nsent  decree  or  verdict  cannot  be  amended  on  suit  at  common  law 
for  fees  so  as  to  cover  same.  Lester  et  al,,  administrators,  et  a/,  vs.  Ma- 
thews, 6sS' 

WAIVER. 

1.  Homestead,  waiver  of  by  mortgagor  binding.     Simmons  vs.  Ander- 

son, S3' 

2.  Appearance  and  pleading  t(J  merits  cures  all  irregularities  in  service. 

Sindall  et  al.  vs.  Thacker  <5r»  Co.  et  al.,ji;  Dal.  ^  Morg.  H.  R,  Co. 
vs.  McDaniel  et  al,,  igi. 

3.  Gsntract  described  in  declaration  as  made  with  plaintiff,  too  Lite,  after 

verdict,  to  object  that  contract  introduced  was  made  with  plaintiff  and 
others  jointly,  no  plea  in  abatement  having  been  filed,  nor  objection  to 
evidence  made.     Mahone  vs.  Bryant,  2^4. 

'4.  Traverse  of  plaintiff's  affidavit  in  attachment  not  waived  by  afterwards 
pleading  to  the  merits.     Parker  vs.  BradyijY2. 

5.  Appearance  and  pleading  waived  service  before   adoption    of   Code. 

Blalock  vs.  Tidwell,  5/7. 

6.  Clerk's  certificate  to  bill  of  exceptions  cannot  be  waived.     Daniel  vs. 

Donaldson,  S2j, 

7.  Certified  transcnpt  of  record  cannot  be  waived.     Ibid. 

8.  Pleadings  cannot  be  waived.     Payne,  treasurer,  vs.  Per  Person,  sheriff, 

672.    See  Cent,  B*k  of  Ga.  et  al,  vs.  yohnson  ^  Smith  et  al.,  22J. 

WARRANTY. 

1.  Bridge  and  ferry  franchises  purporting  on  face  of  grant  to  be  exclusive, 

conveyed  with  warranty  against  vendor  and  his  heirs  only,  purch.iser 
takes  risk  of  gp-ants  proving  exclusive.      IVright  vs.  Shorter,  ys. 

2.  As  the  grant  existed,  though  not  exclusive,  there  was  a  subject  matter  for 

contract  to  operate  on.  That  it  was  less  extensive  than  it  was  be- 
lieved to  be,  only  negatives  existence  of  some  of  supposed  attributes  of 
subject  matter.     Ibid. 

3.  Abatement  of  price  for  goods  sold  with  warranty  of  quality,  should  be, 

at  least,  difference  between  agreed  price  and  actual  value,  and  this 
whether  the  purchasers  lost  anything  or  not.  Ati'ins  ^^  Co.  vs.  Cobbs, 
86. 

4.  Vendee  who  has  warranted  to  vendor  cannot  recover  for  breach ;  nor 

can  he  transmit  such  right  by  conveying  with  warranty.  Willis  et  al. 
vs.  McGough  <5r»  Co.,  igS. 

5.  Public  road  upon  land  which  was  known  to  vendee  at  time  of  purchase, 

not  constitute  breach  of  warranty  against  incumbrances.  Dcsvergcrs 
et  al»  vs.  Willis,  adm^r,  ji^, 

WILLS. 

1.  Loan  to  wife  during  natural  life  of  ^5,000  00;  at  her  death  to  be  equally 

divided  between  all  testator's  children  and  his  grand-daughter.  Duty 
of  executor  to  pay  widow  interest  on  money  during  life,  and  at  death 
to  divide  as  indicated  in  will.     Lee,  exV,  vs.  Chisolm  et  al.,  126. 

2.  Contract  for  valuable  consideration  to  leave  legacy,  binding  on  admin- 

istrator.    Napier  vs.  Trimmier,  admW,  joo. 
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3.  Wife  may  make  will  without  consent  of  husband  under  constitution  of 

1868  and  act  of  1866.      Urquhart  vs.  Oliver,  344. 

4.  Instrument  in  form  a  deed  of  gift,  and  well  attested  as  such,  but  not 

legally  attested  as  will,  if  doubtful  in  its  terms  as  to  time  of  vesting 
the  estate,  should  be  classed  as  a  deed.  Dismukes,  adm'r,  vs.  Par- 
rott,  S'3' 

WITNESS. 

1.  Discretion  refusing  to  allow  leading  questions  on  cross-examination,  not 

controlled  unless  abused.     Burrus  <5r»  Williams  vs.  Kyle  ^  Co.,  24. 

2.  In  suit  to  charge  wife's  estate  for  services,  where,  at  time  of  trial,  hus- 

band is  dead  and  wife  insane,  plaintiff  incompetent  to  show  services  to 
have  been  rendered  with  their  knowledge,  etc.,  or  to  prove  contract 
with  husband  in  respect  thereto.     Wagner ,  guarcfny  vs.  Robinson,  ^7. 

3.  Action  against  married  man  to  recover  money  under  contract  to  pay 

plaintiff  in  case  of  birth  of  child  $i,cxx)  00,  etc.,  though  made  before 
cohabitation,  and  repeated  after  birth,  is  suit  in  consequence  of  adult- 
ery, and  plaintiff  is  iiiComp)€tcnt.     Sloan  vs.  Briant,  59. 

4.  Receiver  competent  to  prove  his  account;  vouchers  not  produced  unless 

called  for.     Ball,  adni'x,  et  al.,  vs.  Vason,  trustee,  et  al.,  264. 

5.  Party  introducing  cannot  ask  witness  whether  he  has  not  made  certain 

statement  out  of  court,  unless  surprised.  Alarsh  vs.  So.  Ca.  R.  R. 
Co.,  2^4. 

6.  Leading  questions  allowed  on  direct  examination  because  witness  is  in 

employ  of  adverse  party,  same  mode  of  examination  allowed  on  cross. 
Ibid. 

7.  Lending  question  to  witness  introduced  by  state,  judge  may  propound. 

UVu'te  vs.  State,  j8j. 

8.  Guardian  of  lunatic  ward  competent  witness  in  contest  between  himself 

and  heirs  as  to  administration  of  ward's  estate,  the  heirs  being  in  life 
and  witnesses.      Tarpley  et  al.  vs.  Mc  Whorter,  guard"* n,  410. 

9.  Bill  by  children  of  cestui  que  trusts  against  administrator  of  purchaser  of 

property  sold  by  trustee,  to  recover  same,  and  defense  is  prescriptive 
title,  trustee  is  incompetent  as  to  what  passed  between  him  and  pur- 
chaser at  execution  of  deed  to  show  that  title  originated  m  fraud. 
Virgin  et  al.  vs.  Wingfield,  adm'r,  4^4. 

10.  One  party  dead,  other  nevertheless  competent  to  show  that  consideration 
of  contract  inured  to  benefit  of  estate  of  deceased.  Nines,  adm^x,  vs. 
Poole,  638. 
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